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 1 THE COURT:  Good afternoon.  

 2 MR. FRIEDLANDER:  Good afternoon, Your

 3 Honor.  This is Joel Friedlander, for plaintiff, San

 4 Antonio Fire & Police Pension Fund.  We have other

 5 people on the call.  If I can introduce people on our

 6 side?  In my office, Andy Bouchard and Jim Merkins.

 7 And also on the call, from the Bernstein Litowitz

 8 firm, is Mark Lebovitch and Amy Miller.  

 9 MR. DiCAMILLO:  Ray DiCamillo, for

10 defendants.  Also on the line, from my office is

11 Margot Alicks, and from Sullivan & Cromwell, Bob Sacks

12 and Diane McGimsey.

13 MR. NACHBAR:  Also on the line is Ken

14 Nachbar.  I represent certain entities affiliated with

15 Carl Icahn.  We have an interest in the matter and

16 currently intend to move to intervene.  With Your

17 Honor's permission, we would like to participate in

18 this conference.

19 THE COURT:  No objection on my part.

20 None from you, Mr. DiCamillo?

21 MR. DiCAMILLO:  No objection, Your

22 Honor.

23 THE COURT:  All right.

24 Mr. Friedlander.
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 1 MR. FRIEDLANDER:  Yes, Your Honor.

 2 Thank you for hearing us so promptly.  We are here on

 3 our motion for expedition.  We filed a complaint

 4 Tuesday, and we filed an amended complaint on Friday.

 5 And there has been a flurry of other paper that you

 6 have seen since then.  You should have received a

 7 letter from the defendants, from Richards, Layton &

 8 Finger, this morning, and then a letter from our side

 9 filed just in the last hour, which attaches two

10 documents, one a press release put out by Eastbourne,

11 which is the other party, along with Icahn, that has

12 nominated a slate of five directors, a short slate of

13 five directors, and excerpts from the preliminary

14 proxy statement that Amylin filed this morning with

15 the SEC.

16 Do you have all those documents, Your

17 Honor?

18 THE COURT:  Yes.

19 MR. FRIEDLANDER:  If I could just give

20 a background of our claim, and the chronology of why

21 we are here, and why we think expedition is in order?  

22 The background facts really begin in

23 2007, when Amylin entered into an indenture for the

24 issuance of $575 million in principal notes.  And
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 1 these notes, unlike the notes that Amylin issued in

 2 2004, had a continuing-director provision in them,

 3 which have, in the event of a proxy contest -- they

 4 accelerate and become immediately due and payable if a

 5 majority of the directors change, and if those new

 6 directors, importantly, are not approved by at least a

 7 majority of the directors still in office.

 8 So if the election of the new

 9 directors or the nomination of the new directors is

10 not approved, the acceleration happens.  But if they

11 are approved, then the noteholders have no rights to

12 accelerate whatsoever.  The noteholders bargained, to

13 the extent there was bargaining -- we don't know the

14 record on that.  But the rights are solely in the

15 control of Amylin's board, about whether or not to

16 approve nominations for purposes of this indenture, to

17 avoid triggering the acceleration right.  

18 That $575 million in notes are trading

19 well below par.  They are valued at $260 million as of

20 year end.  They also -- there is also a cross-default

21 in the 2004 notes, which are in the amount of $200

22 million, which are also at a discount, valued at

23 $150 million at year end.

24 Both the 575 million principal amount
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 1 and the 200 million principal amount, the 2007 and

 2 2004 notes, respectively, would become immediately due

 3 and payable.  The noteholders have the right to demand

 4 acceleration and payment at par if a majority of new

 5 directors were elected or not approved by the current

 6 incumbent directors of Amylin.  And we have alleged

 7 that this -- this new innovation for Amylin came at a

 8 time of takeover speculation at the company.  And we

 9 have alleged that this is part of an anti-takeover

10 defense by Amylin.

11 Later in the year, Amylin entered into

12 a credit agreement for $125 million in loans, plus a

13 $15 million revolving credit facility.  That provision

14 was even more restrictive as applied to a proxy

15 contest, because Amylin did not -- did not -- either

16 bargained away or gave away the right to have a role

17 in approving new directors, specifically said they can

18 approve new directors, but not if those new directors

19 come on to the board as an act of solicitation of

20 proxies.  They did not reserve for itself the power

21 and duty to approve new directors so as not to trigger

22 an acceleration right.  There is the requirement of

23 acceleration two years after the majority of the board

24 changes.
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 1 THE COURT:  Say that last part again.

 2 Say that part again.  It's two years after the change?

 3 MR. FRIEDLANDER:  Yes.  Yes.  If the

 4 majority of the board turns over for a duration of two

 5 years.  So the economic significance of the credit

 6 agreement is not as large as the note for the

 7 indenture, because the $200 million -- I'm sorry --

 8 the $125 million will become due and payable in two

 9 years.  All of the remaining balance on that credit

10 agreement will become due and payable in two years.

11 THE COURT:  You are saying in any

12 event, or if the majority of the board changes?

13 MR. FRIEDLANDER:  Two years after the

14 majority of the board changes.  Let's say the meeting

15 is set on May 27, 2009 and the majority of the board

16 changes.  It would become due and payable May 27th,

17 2011.  There is a payment period, a majority -- I'm

18 sorry.  A majority of the loans become due in December

19 2011.  It's accelerating, by a matter of months, a

20 material amount of money for a company, I should

21 mention -- a biopharmaceutical company that is burning

22 a tremendous amount of cash, and needs a tremendous

23 amount of cash in order to roll out a drug.

24 So the cash projections for the
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 1 company are highly, highly material to the value of

 2 the company, and the ability to pursue its business

 3 plan.  But the credit agreement -- 

 4 THE COURT:  Let me ask you another

 5 question, Mr. Friedlander.

 6 MR. FRIEDLANDER:  Sure.

 7 THE COURT:  Is it the case that under

 8 the credit agreement, the mere fact that a majority of

 9 the board changes is not itself an event of default?

10 MR. FRIEDLANDER:  No.  It is.

11 THE COURT:  It is.  Would that cross-

12 default the notes?

13 MR. FRIEDLANDER:  It would cross-

14 default the notes.

15 THE COURT:  It would cross-default the

16 notes notwithstanding the fact that the board acted to

17 authorize the nominations or election within the terms

18 of the note?

19 MR. FRIEDLANDER:  I believe -- the

20 company can correct me if I'm wrong, but I believe the

21 payment default under the credit agreement would

22 itself be a separate default under the notes.

23 THE COURT:  You say payment.  You mean

24 if the company didn't pay in two years?
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 1 MR. FRIEDLANDER:  The moneys that will

 2 be -- the moneys will be accelerated and due under the

 3 credit agreement as of May 2011, and if they can't

 4 make that payment --

 5 THE COURT:  All right.  But before --

 6 before it's known whether or not the company makes

 7 that payment, either -- by just having the cash or by

 8 refinancing the credit agreement -- up until May,

 9 2011, is there an event of default under the credit

10 agreement as a result -- would there be, as a result

11 of the election of a majority of new directors?

12 MR. FRIEDLANDER:  No, there wouldn't,

13 because there is this durational requirement, that if

14 the majority of directors, during any period of 24

15 consecutive months are new people --

16 THE COURT:  All right.

17 MR. FRIEDLANDER:  All right.  So the

18 credit agreement, there is some material amount of

19 $125 million that will become due several months

20 earlier.  For the notes, we are talking about

21 $775 million, which essentially -- plus interest,

22 which will become due and accelerate, essentially,

23 after the election this year, rather than being due in

24 2014.
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 1 THE COURT:  All right.

 2 MR. FRIEDLANDER:  The 2007 notes are

 3 either due in 2014 --

 4 THE COURT:  All right.

 5 MR. FRIEDLANDER:  They don't know if

 6 they have the ability to repay the -- or refinance or

 7 pay the amount if they become due upon the election,

 8 if a new -- if a majority of new directors are

 9 elected.

10 THE COURT:  Without having been --

11 MR. FRIEDLANDER:  Without having been

12 approved.  Correct.  Right.  Right.  So if -- so that

13 the significance of the approval decision by the board

14 is just tremendous in terms of aspects of the

15 election.  That brings us up to 2009.

16 At the end of January, 2009, the

17 deadline under the advanced notice bylaw, two separate

18 slates of five directors were put forward by two

19 separate stockholders, Eastbourne and Icahn.  And

20 there is a 12-person board.  And now there exists a

21 potential, under the requirements of the bylaws, for

22 stockholders to elect ten new directors, you know, to

23 fill the 12 spots on the board.  And while if -- if

24 either -- and because of the effect of the
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 1 noteholders -- because of the effect of the notes, and

 2 also the credit agreement, and the question whether

 3 the company can pay these off at all, the ability to

 4 replace the majority of the board is, I -- probably

 5 virtually eliminated for purpose of electing the

 6 majority of directors.  

 7 But not only that, as Eastbourne makes

 8 clear in its own press release this morning, the

 9 ability to elect even a single new director is fatally

10 compromised, because no stockholder will know what

11 other stockholders are doing, and if by just voting

12 for one insurgent or two insurgents, or three or four

13 or five -- any stockholders, by voting for any

14 insurgent, are contributing to a scenario in which a

15 majority of the directors could turn over.  And

16 therefore, we call this a prohibitive poll tax.  

17 Several hundred million dollars --

18 $700 million becomes immediately due if a majority

19 turns over.  And Eastbourne is making clear they think

20 that makes it -- chills the ability to elect even a

21 single new director, even though they were not

22 soliciting, themselves, a majority of new directors.

23 You know, that claim is probably the

24 key claim in our complaint, which is that this board,
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 1 in this circumstance, has a duty to approve these

 2 nominees, to avoid a scenario in which all their

 3 nominees are automatically reelected, even though two

 4 slates of, combined, ten directors are put forward by

 5 insurgents.  Because nobody would dare vote for them.

 6 And so that is -- that is the question.  

 7 As for the notes, whether the board

 8 will approve these notes -- I'm sorry -- will approve

 9 these nominees for purposes of the notes, these names

10 have been out there for two months.  They were put out

11 again in January, and now the company put out its

12 preliminary proxy statement, and they have not

13 approved them.  They said they like their own

14 nominees.  They think their nominees are better, which

15 companies do all the time, say, "We prefer our own

16 nominees, not someone else's nominees."  But they are

17 refusing to approve the other nominees for purposes of

18 the notes, for purposes of satisfying the provision in

19 the notes, and avoid the acceleration of all the

20 mountain of debt.

21 As I understand the defendants'

22 argument, they are saying there is two problems with

23 our claim:  One, that we are suing too soon; and the

24 other, that this is some sort of quintessential
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 1 business judgment that directors get to make, whether

 2 or not having this tremendous weight on the scales,

 3 probably the heaviest thumb you can imagine put on the

 4 scales -- it's up to their business judgment whether

 5 they are going to lift their thumb off the scales and

 6 allow an election contest to occur, a full, fair

 7 uncoerced election contest to occur.

 8 And as I understand the argument

 9 for --

10 Excuse me?

11 (The conference was interrupted by an

12 unknown speaker.)

13 MR. FRIEDLANDER:  As I understand it,

14 the argument is we are suing too soon.  But as I was

15 saying, the company had two months to vet directors,

16 and has chosen not to approve them, and has now made

17 clear in its preliminary proxy statement -- for the

18 first time made clear that they do have this approval

19 power.  They reserve it for themselves, a decision

20 they can make, and they say they can make it at any

21 time up until the election.

22 Raises the question:  Well, if we

23 can't sue now, when are we supposed to sue?  Because

24 we don't know when they will make this decision, and
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 1 we don't know what that decision will be between now

 2 and the moment of the election.  And we are -- and

 3 this contest should be joined, this election contest.

 4 We have slates of directors out there, put forward by

 5 two substantial stockholders, and the time between now

 6 and the election, which is slated to occur on

 7 May 27th, should be about a full and fair contest

 8 between the slates, so that the stockholders can

 9 choose who should be their board of directors.  And

10 instead, this board is saying that this yes/no,

11 up/down decision about whether or not there will be an

12 uncoerced contest, they reserve for themselves to make

13 it at any time up until the motion at the election,

14 and no one can sue them for their decisions to date

15 not to approve these nominees, not to seek waivers

16 from the lenders under the credit agreement; no suit

17 can happen as of today or -- I don't know until when,

18 what the defense position is about when the suit

19 becomes ripe.

20 But that is the nub of the issue for

21 Count II, which is about the board's duties under this

22 approval provision of the indenture.  We also have a

23 claim to invalidate the 2007 credit agreement which

24 does not have this out.  That provision is simply
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 1 invalid under AFSCME, and all the cases leading up to

 2 AFSCME by the Delaware Supreme Court, which makes

 3 clear that directors are not allowed to contract away

 4 -- in terms of contractual arrangements that commit

 5 boards to a course of action that precludes them from

 6 fulfilling their duties, by agreeing to that

 7 provision, which forbids them from entering into any

 8 sort of arrangement or nomination, or put forward new

 9 directors as a consequence of a proxy fight, a

10 threatened fight or an actual proxy fight.

11 THE COURT:  All right.  I do

12 understand.  I mean, these provisions in credit

13 agreements are quite common, are they not?

14 MR. FRIEDLANDER:  Well, I think -- I

15 think we need a record on that, Your Honor.

16 THE COURT:  I guess maybe we will get

17 one.  Anyway, what else have you got?

18 MR. FRIEDLANDER:  That's essentially

19 the question.  Obviously, the 2004 notes did not have

20 that provision.  The credit agreement is far more

21 restrictive.  And we would be happy to create that

22 record, but we think the discovery -- we have our

23 document requests out there, and we would like to

24 commence discovery and join issue on the merits about
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 1 the board's decision to date, and the validity of that

 2 latter provision in the credit agreement.

 3 THE COURT:  Well, what -- you know,

 4 the credit agreement raises some other issues.  One is

 5 you haven't named the bank, the lead bank or any of

 6 the banks, as defendants, have you?

 7 MR. FRIEDLANDER:  We have not.  We

 8 have looked at it.  We have reexamined that issue.  We

 9 are prepared to name -- Bank of America -- Bank of

10 America NA is the administrative agent under the

11 credit agreement.  We are happy to add them, and I

12 trust -- I take from the defense they wouldn't object

13 to us adding them.

14 THE COURT:  That is one issue.  The

15 other issue seems to me, as you -- at least as you

16 described the credit agreement provision, it's an

17 issue which doesn't need to be decided before the

18 proxy -- before the vote.  Does it?

19 MR. FRIEDLANDER:  Well, I think it

20 does, to the extent that stockholders would not know,

21 if they do elect -- there would be -- I think if it's

22 not decided before the vote, that would be a cloud

23 over the vote.

24 THE COURT:  What they are going to
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 1 know is that some months -- some five or six, or

 2 whatever, months sooner than the credit agreement

 3 would otherwise be required to be paid off, it will

 4 have to be paid off, if there is a majority of new

 5 directors elected.  That doesn't seem to me to be that

 6 big a cloud.

 7 MR. FRIEDLANDER:  Well, I mean, right.

 8 We are talking about over $60 million, or over --

 9 perhaps 70, 80.  I'm not sure what the exact number

10 is.  That would be payable sooner, in a company that

11 is --

12 THE COURT:  But it's the bank's credit

13 agreement.  Anyway, I don't mean to argue with you

14 about it, but it seems to me there is a good deal less

15 urgency in getting that issue decided than there is

16 the first.

17 MR. FRIEDLANDER:  Well, we definitely

18 think the claim, as far as the notes, is an extremely

19 urgent matter, with a tremendous immediate financial

20 consequence to the company.

21 THE COURT:  Well --

22 MR. FRIEDLANDER:  The election --

23 THE COURT:  It has tremendous election

24 consequences.
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 1 MR. FRIEDLANDER:  Right.  Yes.

 2 THE COURT:  I get your point.  All

 3 right.  Is it Mr. Sacks, going to speak, or

 4 Mr. DiCamillo, or someone else?

 5 MR. SACKS:  I think it's Mr. Sacks,

 6 Your Honor.

 7 THE COURT:  All right.

 8 MR. SACKS:  Let me -- I would like to

 9 clarify a few points, but let me first -- we are here

10 for expedition.  The first point on this particular

11 claim is it's not ripe.  It's not ripe for two

12 reasons, Your Honor:  First, there are no competing

13 slates at the moment, and there is nothing for the

14 board, in the exercise of its fiduciary duties, to

15 cleanse.  There has been no filing of any proxy

16 statement by the Icahn group or Eastbourne at this

17 point.  They merely identify people that they might

18 seek to nominate for election, and they were people

19 that the board could have considered in selecting the

20 board's slate for election.

21 Neither of them has nominated a slate

22 for election.  It's not clear that they ever will, in

23 fact, proceed with filing a proxy statement, or that

24 there will ever be anything for the board to consider
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 1 whether to cleanse, if you will, under the terms of

 2 the indenture.  Unless and until they actually proceed

 3 with nominating -- with proxies to nominate these

 4 individuals, this case should not be here, and

 5 therefore, should not be expedited.

 6 Number two is under the terms of the

 7 indenture, the board has the fiduciary -- has the

 8 ability to cleanse -- I'm using that term just as a

 9 shorthand here; i.e., approve -- those nominees up

10 until the time of election.  And looking at the

11 board's exercise of its duties isn't done in a vacuum,

12 but is done in the context of the facts and

13 circumstances at a point in time.

14 This complaint raises no facts or

15 circumstances that would warrant expedition at this

16 point in time.  There could come a time, if the board

17 were not to cleanse these people, if there were votes

18 in favor of these people, if these people were

19 nominated, that this might be a ripe controversy.  But

20 it is not at this point in time.  That relates

21 specifically to the claim Your Honor has indicated is

22 the one that presents the most questions about

23 expedition.

24 Let me -- I concur fully in some of
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 1 the other comments that were made, in particular the

 2 comments about we don't have all the relevant parties

 3 here.  Obviously, we won't object, because we are

 4 indicating they are necessary parties to determine

 5 this case.

 6 THE COURT:  Mr. Sacks -- Mr. Sacks, on

 7 that point, that issue relates only to the presence of

 8 the banks in connection with the credit agreement.

 9 MR. SACKS:  I believe -- and also the

10 representative of the noteholders in connection with

11 the indenture.

12 THE COURT:  Why would -- I suppose --

13 MR. SACKS:  They need to name the

14 indenture trustee.

15 THE COURT:  In order to attack the

16 terms of the -- of that provision vel non, if they

17 are -- it's not clear to me that they are.  If they

18 are not attacking the terms of that provision, then

19 no, they don't need to name the indenture trustee.

20 It's not 100 percent clear to me that their attack on

21 the validity of the term is limited to the credit

22 agreement.  If it's limited to the credit agreement,

23 they only need Bank of America on that agreement.

24 That is just a point of clarification.
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 1 If the only claim relating to the

 2 indenture is the failure of the board to, today,

 3 cleanse the nominees, if and when they ever are

 4 nominees, I don't believe -- I believe you are

 5 correct.  They would not need to name the indenture

 6 trustee.  Okay.

 7 MR. SACKS:  We believe expedition is

 8 not appropriate.  They also have haven't referred to

 9 the fact they asserted a disclosure claim, which I,

10 again -- was asserted prior to the filing of any proxy

11 material, and I believe that the proxy materials make

12 clear what they said was not made clear, and so that

13 claim, which should never have been filed, is moot in

14 any event.

15 But on these other claims, we believe

16 expedition is not appropriate, for the reasons I just

17 stated, as well as additional grounds, which are set

18 forth in our letter, that indicate why this complaint

19 should be dismissed.  And unless there is some threat

20 of irreparable harm and some colorable claim, you

21 don't go out of your way -- it's not the regular

22 practice to go out of your way and order expedition as

23 a matter of course.

24 I recognize that there is a potential
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 1 shareholder vote, but again, shareholder vote -- at

 2 the moment, there is no filed competing slate of

 3 directors, and therefore, no current grounds for

 4 expedition on that.

 5 In the complaint, they allege -- you

 6 have heard, again, assertions about this as a

 7 defensive measure.  But again, these are common

 8 clauses in credit agreements.  There are no facts

 9 alleged.  I understand why they want to characterize

10 this as an entrenchment devise, but this complaint

11 contains no facts whatsoever as to what threats of

12 takeover was facing the board, even that the board was

13 involved in the specific details of the terms of these

14 credit agreements, as opposed to the general issue of

15 borrowing money on behalf of the company.

16 There is no allegation that this was

17 inserted in the credit agreement or in the indenture

18 at the request of the board of directors.  There is no

19 indication of what potential defensive purpose was in

20 the mind of directors of Amylin two years ago when

21 these agreements were entered into, which, as I

22 believe the facts, if we ever have to get to them,

23 will show are common, customary and are in no way

24 unusual or unique as to Amylin.
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 1 Therefore, I can go on in detail, Your

 2 Honor, but I think our letter fairly well summarizes

 3 this.  There is no ground for expedition at this

 4 point, but if you are going to do that, we would

 5 request leave to be permitted to file an expedited

 6 motion to dismiss in advance.  But truly, the issue of

 7 the ripeness I think would -- should, for present

 8 purposes -- never be a time where there would be a

 9 reason to expedite a claim for this.  But for present

10 purposes, it doesn't appear there is a ripe claim that

11 is worthy of expedition.

12 THE COURT:  All right.  Let's see if

13 Mr. Icahn's representative has anything to cast light

14 on that.

15 Mr. Nachbar.

16 MR. NACHBAR:  I do, Your Honor.  Thank

17 you.

18 Two points, really:  One, the Icahn

19 entities have requested a no-action letter from the

20 SEC that would allow us to solicit, on our proxy card,

21 Icahn nominees as well as Eastbourne nominees.  We are

22 expecting a response to that no-action letter

23 immediately.  We have some indication that it will be

24 favorable, but obviously, it's not a no-action letter
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 1 until it's issued, and it has not been issued yet.  We

 2 are expecting that very soon.

 3 We do intend to file a proxy

 4 statement, and we are working on it.  And obviously,

 5 it will be driven, at least in some part, by what the

 6 SEC says in its no-action letter.

 7 THE COURT:  I guess that raises two

 8 questions in my mind.  One is:  Does this reflect any

 9 agreement on the part of the Eastbourne nominees, that

10 they would consent to have their names appear on your

11 card?

12 MR. NACHBAR:  No.  We believe that we

13 would, at a minimum, run a risk under the company's

14 pill were we to act in concert in any way with

15 Eastbourne, and so we are not acting in concert with

16 them.

17 THE COURT:  And the second question

18 generally relates to -- I suppose I ought to know

19 this, but I don't.  Is there no advance-notice bylaw

20 provision in this company?

21 MR. NACHBAR:  There is.  We complied

22 with the advance-notice bylaw.  And my understanding

23 from what is in the complaint and what is public is

24 that Eastbourne also complied with it.
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 1 THE COURT:  All right.  Now,

 2 Mr. Nachbar, let me back up for one second to

 3 Mr. Sacks.

 4 Mr. Sacks, do you remember the

 5 discussion I had with Mr. Friedlander about the credit

 6 agreement?

 7 MR. SACKS:  Yes, Your Honor.

 8 THE COURT:  Is it the company's view

 9 that there would be no event of default under the

10 credit agreement until there was a payment default two

11 years hence?

12 MR. SACKS:  Correct, Your Honor.  My

13 understanding is the way the credit agreement works is

14 if there is a change in control of the majority of the

15 board, then -- and that continues for 24 months,

16 thereafter, it's -- if the company fails to repay --

17 A, if the lenders demand repayment, accelerated

18 repayment, and the company fails to repay, that would

19 be the default that would then trigger a cross-default

20 under all of the company's other credit agreements.

21 THE COURT:  Right.  It is your view

22 and the company's view that the mere election of a

23 majority of new directors would not, itself,

24 immediately -- or even itself at any time -- result in
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 1 an event of default under the credit agreement?

 2 MR. SACKS:  Correct.

 3 THE COURT:  And that that event, since

 4 there would be no default under the credit agreement,

 5 there would be no cross-default over to the notes.

 6 MR. SACKS:  That would be my

 7 understanding, Your Honor.  Correct.

 8 THE COURT:  All right.  Now,

 9 conversely, if as a result of an election of a

10 majority of new directors, who -- the election of

11 which was not cleansed by the sitting board.  If there

12 was -- that would be an event of default under the

13 notes and would cross-default the credit agreement.

14 MR. SACKS:  No.  It's not an event of

15 default, Your Honor.  It is a circumstance that

16 enables the noteholders to demand repayment.

17 THE COURT:  All right.  Acceleration

18 of this --

19 MR. SACKS:  Acceleration event.  It's

20 not an event of default.

21 THE COURT:  Let's just assume you

22 accelerate.  You presumably wouldn't be able to pay.

23 That would be an event of default, and that the cross-

24 default -- would the acceleration itself cause an
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 1 acceleration of the credit agreement?

 2 MR. SACKS:  I don't believe so.  I

 3 believe it's all based on the failure to repay.  But

 4 on that one, I'm not a thousand percent certain, Your

 5 Honor.

 6 THE COURT:  Does the bank credit

 7 agreement sit on top of the notes?

 8 MR. SACKS:  You mean in terms of

 9 security?

10 THE COURT:  Yes.

11 MR. SACKS:  Seniority?  I don't know

12 the answer to that.

13 THE COURT:  Well, it would be likely

14 it does.

15 MR. FRIEDLANDER:  We believe it does,

16 Your Honor.

17 THE COURT:  Very likely, it does.  So

18 I would assume anything that would cause an

19 acceleration of the notes would probably be an event

20 of default under the credit agreement.

21 MR. SACKS:  It would not surprise me.

22 THE COURT:  All right.  Mr. Nachbar

23 have you got anything else?

24 MR. NACHBAR:  No, Your Honor.  Unless
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 1 Your Honor has questions, I don't have anything

 2 further.

 3 THE COURT:  Well, you said that you

 4 planned to move to intervene.  When do you plan to do

 5 that?

 6 MR. NACHBAR:  I was just authorized

 7 this morning to appear for Icahn Enterprises in this

 8 matter.  So, promptly.  You know, I would think within

 9 the next several days, but it's a little hard to be

10 more specific than that.  Your Honor knows I have been

11 tied up this morning in a mediation.

12 THE COURT:  I do.  But when you do

13 so -- I mean, I assume you are on the call because you

14 support the plaintiff's motion to expedite these

15 proceedings.

16 MR. NACHBAR:  Yes, we do.

17 THE COURT:  All right.

18 Mr. Friedlander, have you got anything else?  Did we

19 lose Mr. Friedlander?

20 MR. FRIEDLANDER:  I'm sorry.  I didn't

21 hit my mute button.  I'm here.  Just a couple points

22 Your Honor.

23 As came out in the colloquy,

24 Eastbourne and Icahn have complied with the advanced-
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 1 notice bylaw.  They teed this up for the board.  And

 2 the board has had two months to decide to look into

 3 the -- to vet these people, look into their

 4 backgrounds, and they have conspicuously chosen not to

 5 approve them for purposes of the notes.  And they have

 6 reserved -- they haven't said when they are going to

 7 make a decision or if they will make a decision

 8 whether to approve them.  And there is no -- I'm not

 9 aware of any legal deadline between now and the

10 meeting at which the nominations would otherwise

11 occur.

12 I mean, the process was initiated two

13 months ago by Icahn and Eastbourne, and it's

14 continuing.  And every indication is -- by both sides,

15 both slates, Eastbourne and Icahn, that they are going

16 forward with soliciting directors.  So that --

17 I mean, we only have two months --

18 less than two months, now, until the election.  So if

19 we are going to have an adjudication of the

20 obligations of the directors and be able to get

21 meaningful relief, this is the time when the case

22 should go forward.

23 THE COURT:  All right.  You know, this

24 all makes me want to ask Mr. Sacks a question.
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 1 Mr. Sacks, what is it, precisely, you

 2 mean when you say that neither Icahn nor Eastbourne

 3 has a competing slate in that neither has nominated?

 4 MR. SACKS:  Just what I mean, Your

 5 Honor.  They have not filed preliminary proxy

 6 materials with the SEC, that would be necessary for

 7 them to file in order to have competing slates of

 8 directors.

 9 THE COURT:  You know, you -- I must

10 say, you caused me to believe that neither had

11 complied with your advanced-notice bylaw provision,

12 but that is not your point, is it?

13 MR. SACKS:  No.  They complied with

14 the advance notice, and they have the right, if they

15 elect to, to put up competing slates.

16 THE COURT:  All right.  I understand.

17 Thank you.

18 MR. SACKS:  But they have not done it.

19 THE COURT:  They haven't done it yet.

20 MR. SACKS:  And they may never.  There

21 are many reasons why, as referenced by Mr. Nachbar,

22 relating to the SEC rules relating to solicitation of,

23 as I understand them, short slates, that they might

24 not do that.  And therefore, for purposes of
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 1 exercising fiduciary duties, if and when they ever

 2 make this ripe for the board to actually consider

 3 competing directors in the exercise of their duties,

 4 whether to cleanse them, in real terms as opposed to

 5 in the hypothetical abstract, then that will be a fact

 6 and circumstance that could give rise to a time and

 7 event and circumstance for a decision by the Court.

 8 But at the moment, this is entirely hypothetical, as

 9 to whether they actually proceed with competing slates

10 of directors and whether these ten individuals, five

11 each, are in fact ever put forward as competing

12 directors for election at the election on May 27th.

13 THE COURT:  Well, you know, I suppose

14 we will know the answer to your question about whether

15 SEC materials are filed -- we will know the answer to

16 that soon.  I now understand from you, and from

17 others, that both Icahn and Eastbourne have notified

18 the board of their intent to nominate people, and that

19 -- and have disclosed whatever information the board

20 required be disclosed in connection with that process.

21 So, not to drag this out any longer,

22 my decision is that there should be expedited

23 proceedings in this case with respect to the notes,

24 and the cleansing process that is envisioned in the
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 1 notes.

 2 Based on everything I understand, I

 3 don't -- I don't see the need to engage in similar

 4 expedited proceedings with respect to the credit

 5 agreement, simply because whatever injury is

 6 threatened, could possibly be threatened, under the

 7 credit agreement is rather remote, and it seems

 8 unlikely that it is something which would cloud the

 9 decision of a stockholder in this -- to vote in this

10 case.

11 Since we need to get this done

12 promptly, makes sense to me to limit the issue to that

13 which really is of moment and consequence, which is

14 the ability of stockholders to vote for any -- any of

15 the persons whose nominations have at least been

16 proposed to the board.  So I will permit expedited

17 discovery and proceedings.

18 Now, what kind of a process -- what

19 kind of proceeding is it you are looking to proceed

20 toward, Mr. Friedlander?

21 MR. FRIEDLANDER:  Well, Your Honor, we

22 were seeking a trial in advance of the meeting,

23 because we are seeking mandatory relief as against the

24 directors.
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 1 THE COURT:  Right.  That is another

 2 good reason to limit the issues to the issues relating

 3 to the notes, not the credit agreement.

 4 All right.  And what do you think;

 5 this is a two-day trial?

 6 MR. FRIEDLANDER:  I think two days

 7 would be sufficient, Your Honor, yes.

 8 THE COURT:  All right.  When is the

 9 meeting?

10 MR. SACKS:  May 27, Your Honor.

11 THE COURT:  Okay.  Let's talk about

12 two days in, probably, the first week in May.

13 (A brief discussion was held off the

14 record.)

15 THE COURT:  Let's talk about May 7th

16 and 8th.

17 MR. SACKS:  Your Honor, it's Bob

18 Sacks.  I have a Ninth Circuit argument on May 8th.

19 THE COURT:  Well, Mr. Sacks --

20 MR. SACKS:  Are there any other days

21 around there that you could pick, other than that day?

22 THE COURT:  I wouldn't be surprised if

23 your Ninth Circuit argument on May 8 is going to

24 indispose you for awhile.
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 1 MR. SACKS:  Well, a couple of days.

 2 But I don't have the ability, really, to change that.

 3 THE COURT:  How about the 4th and 5th?

 4 MR. SACKS:  That would be fine, Your

 5 Honor.  All right.  We will schedule a trial for the

 6 4th and 5th of May.  I will -- and it's on -- I guess

 7 it's your Count I.

 8 MR. FRIEDLANDER:  Count II, Your

 9 Honor.

10 THE COURT:  Count II.  I will have to

11 do a pretrial by teleconference.  Let's do it on the

12 30th, at 10:00 o'clock in the morning.  Actually,

13 let's do it at 4:00 o'clock in the afternoon.  Unless

14 you hear otherwise, 4:00 o'clock, on the 30th of

15 May -- of April.  I'm sorry.  I will want the pretrial

16 order from you by the close of business on the 28th.

17 MR. FRIEDLANDER:  Briefs, whether they

18 will be simultaneous, or how many sets of them?

19 THE COURT:  What do you prefer?  Well,

20 why don't we have a -- Mr. Sacks, do you have a

21 preference?  Do you want to get their brief first?

22 MR. SACKS:  I would prefer it first,

23 yes.

24 THE COURT:  All right.  I think you
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 1 are entitled to their brief first.  I'm not going to

 2 pick the dates for the brief.  I'm going to leave that

 3 for you all to work out.  Why don't we do an opening,

 4 answering and reply.  And then when we get to the

 5 pretrial conference or the trial, we will talk about

 6 what kind of posttrial work is needed.

 7 I should tell you, in terms of

 8 planning other events in this matter, if anything else

 9 needs to be resolved by me, you should know that I

10 will not be available the first -- the week of April

11 the 6th, and I will not be available, generally -- I

12 will be away the week of April the 27th.  So plan your

13 motions to compel accordingly.  All right?

14 I'm sorry.  Hang on.  In terms of the

15 briefing, I will want the final pretrial brief, I

16 would say, no later than the 28th.  No.  No.  That is

17 not quite right.  I'm looking at the wrong month here.

18 I want the final pretrial brief by April 30th.  Let me

19 make sure I have got -- the dates I have been giving

20 you make sense.  I guess they do.  By the close of

21 business on the 30th.  I don't need the pretrial

22 briefs, necessarily, before the pretrial conference

23 but I will want the last brief by Thursday -- all

24 right? -- which is the 30th.
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 1 MR. FRIEDLANDER:  That's fine, Your

 2 Honor.

 3 THE COURT:  Mr. Sacks, you had one

 4 other question.

 5 MR. SACKS:  Yes, Your Honor.  We are

 6 still dealing with the question of whether Icahn or

 7 Eastbourne are in fact ever going to come forward and

 8 file proxy materials with a slate and/or whether, if

 9 they do so, the board may at that point exercise their

10 judgment and decide to cleanse those people, which I

11 assume will either render this moot or not a case

12 worthy of actually going to trial.

13 I'm wondering whether -- I mean, I

14 don't want to belabor a motion to dismiss on that

15 ground, because events within the next week or two

16 could pass it by, and that would be sort of wasteful.

17 THE COURT:  Yes.  I have to say

18 Mr. Sacks, I'm not -- I'm not inclined to agree with

19 your position about ripeness.  I think it's clear from

20 the nomination process that the board has been aware

21 of the desire of these people to nominate directors,

22 and it's clear from this -- at least seems to be

23 clear.  I shouldn't say it is clear -- from this

24 process we are in now that the board's failure at the
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 1 time to have exercised its power to cleanse those

 2 nominees, and certainly when it became aware that

 3 there might be two competing slates, has itself

 4 created something of a monkey wrench.

 5 MR. SACKS:  Your Honor, I hope we can

 6 convince you otherwise on that issue.  I believe that

 7 the actual occurrence of relevant events is different

 8 than that, but --

 9 THE COURT:  You may well.  I don't

10 mean to be making any judgments about it.  But if --

11 look --

12 MR. SACKS:  On that point, Your

13 Honor --

14 THE COURT:  If the board at some

15 appropriate point in the next short period of time

16 before this trial decides to cleanse or do something

17 which will eliminate this -- the problem that is

18 presented -- look, the issue that strikes me as being

19 of most importance here is this question of whether,

20 because of the noncleansing, and because there are, at

21 the moment, two competing slates, and because of this

22 -- the fact that an election of a majority of new

23 directors would trigger this default mechanism in the

24 notes -- that as a result of that, people will be
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 1 essentially coerced into voting for the management

 2 directors, that is the issue.

 3 MR. SACKS:  I understand that, Your

 4 Honor.

 5 THE COURT:  If you solve that issue, I

 6 imagine there won't be any reason to have a trial.

 7 MR. SACKS:  I'm -- one other point on

 8 that, Your Honor, which is at some point, Icahn and

 9 Eastbourne either have to file proxy materials or not.

10 If they don't proceed to file proxy materials, there

11 is in fact no competing slate, and so --

12 THE COURT:  I understand your point,

13 and events will tell us the answer.

14 MR. NACHBAR:  Your Honor, Ken Nachbar.

15 THE COURT:  If we get to the 4th of

16 May for your 27th-of-May meeting and there are no --

17 there is no competing slate who has been -- there is

18 no proxy materials in the SEC, I will be quite

19 sympathetic with you.

20 MR. SACKS:  Thank you.

21 MR. NACHBAR:  Your Honor, Ken Nachbar.

22 Two points on that:  Obviously, we wouldn't be here on

23 this call and intervening if we didn't plan to file a

24 proxy statement, and it is being worked on.  It's in
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 1 the works.  So if the other side wants to moot this

 2 litigation by cleansing our nominees and Eastbourne's,

 3 obviously, we would welcome that.

 4 The second point, though, is a

 5 technical matter.  One doesn't need to file a proxy

 6 statement.  One can show up at a meeting and place

 7 names in nomination at the meeting, and they are

 8 nominated.  Now, the chances of success in that

 9 scenario we can all speculate about, but just as a

10 technical matter, you don't need to solicit proxies to

11 nominate someone.

12 THE COURT:  Right.  I got the point.

13 I don't think we need to carry this on any longer,

14 please.  Work out a scheduling order leading to the

15 events we have described and submit it, and I will

16 enter it.

17 MR. FRIEDLANDER:  Thank you, Your

18 Honor.

19 (Recess at 12:50 p.m.)

20 - - - 

21

22

23

24
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