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IN THE COURT OF THE CHANCERY OF THE STATE OF DELAWARE 
 

In re Yahoo! Shareholders Litigation Cons. C.A. No. 3561-CC 

 
PLAINTIFFS’ SURREPLY IN SUPPORT OF 

UNSEALING THE PROPOSED AMENDED COMPLAINT  
 

Plaintiffs respectfully submit this supplemental reply in support of their 

application for the unsealing of the proposed Amended Complaint. 

PRELIMINARY STATEMENT 

1. The public has a fundamental “right to be informed of the operations of 

government and to an open court system.”  Fitzgerald v. Cantor, 2001 Del. Ch. LEXIS 

48, at *2 (Apr. 17, 2001) (Ex. A).  “This concept is known as the Common Law Right of 

Access and is adopted or acknowledged in Court of Chancery Rule 5(g).”1 Id. at *2. 

2. Defendants ask the Court to disregard the Common Law Right of Access 

in favor of a newly-minted proposal that access to information learned in the course of 

breach of fiduciary duty actions be suppressed when a proxy fight is pending.  

Defendants cite no authority supporting this proposition and their effort should be 

rejected.  The fact that Plaintiffs seek important relief in this Court that may well affect 

the price that Yahoo shareholders stand to receive from Microsoft or any other third party 

                                                 
1  Court of Chancery Rule 5(g)(1) provides:   

Except as otherwise provided in this Rule 5(g), all pleadings and other papers, including 
deposition transcripts and exhibits, answers to interrogatories and requests for 
admissions, and affidavits or certificates and exhibits thereto (“documents”) filed with the 
Register in Chancery shall become a part of the public record of the proceedings before 
this Court. 
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in a change-of-control transaction, while another Yahoo shareholder is seeking to remove 

the Board through the ballot box, does not warrant sealing the record from public view.   

3. Defendants cannot meet their burden of establishing “good cause” for 

overriding the public’s right of access by relying on conclusory assertions that unsealing 

the Amended Complaint would provide “an incomplete record” relating to Yahoo’s 

severance plans, or would “create the illusion that the Yahoo! Board was acting contrary 

to advice from its advisors.”  (Defs.’ Supp. Br. at 12)  Such contentions amount to 

nothing more than that Defendants deny the allegations of the complaint.  Defendants 

may, of course, provide what they believe to be a more complete record in their Answer 

or other filings.  If Defendants are complaining that emails or notes have been selectively 

excerpted, Plaintiffs have no objection to including the full text of any email or 

handwritten note referenced in the Amended Complaint.  Defendants’ contentions also 

fail to acknowledge that the existing public record is incomplete and misleading by virtue 

of Defendants’ selective and partial disclosures.2  

4. Unable to satisfy their burden, Defendants repeat unfounded accusations 

that Plaintiffs’ counsel breached the Confidentiality Order.  The Confidentiality Order 

protects against the disclosure of the substance of protected information.  Defendants 

can point to no instance in which any of Plaintiffs’ attorneys disclosed the substance of 

any redacted information.  The comments of Plaintiffs’ counsel that Defendants seek to 

hide evidence of breaches of fiduciary duty reveal nothing of the underlying information, 

 
2  Defendants’ misleading selective disclosures are discussed on pages 3-5 of Plaintiffs’ letter to the 
Court of May 20, 2008, and further discussed below.  Plaintiffs intend to supplement the Amended 
Complaint to assert disclosure claims relating to the severance plans.  In addition, given the progress of 
discovery and the evidence adduced to date, Plaintiffs intend to move for a prompt trial date on our Unitrin 
challenge to the severance plans. 
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and do not violate the Confidentiality Order.  They refer merely to the self-evident fact of 

massive redactions of factual allegations and supporting exhibits.  

5. The possibility that shining the light of day on Defendants’ conduct will 

dispose shareholders to vote against the incumbent slate is no basis for concealing the 

information.  None of the information Defendants redacted is of a personal nature.  None 

reveals internal deliberations over business strategies presently under consideration.  

None reveals information that would confer a business advantage on competitors. 

6. The information does, however, reveal the conduct of Yahoo’s 

management and Board on matters of critical importance to shareholders and of critical 

importance to Plaintiffs’ breach of fiduciary duty claims.  Of particular import, Yahoo 

seeks to hide the potential cost of the severance plans, and thus the impact of the plans on 

the amount Microsoft or any other potential future acquiror might be willing to pay for 

Yahoo shares.  Yahoo shareholders are entitled to know the potential cost of the 

severance plans, the manner of their creation and adoption, and the factual basis 

supporting their invalidation, which invalidation would maximize the price of any future 

acquisition offer. 

ARGUMENT 

A. Defendants Have Not Carried Their Burden of Showing “Good 
Cause” to Sustain the Redactions.  

 
7. As Defendants acknowledged during last week’s conference, they bear the 

burden of justifying each redaction they make pursuant to Rule 5(g).  Defendants failed 

to file an initial Rule 5(g)(5) certification and they then declined to offer a substantive 
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response to Plaintiffs’ application.  Given another opportunity to meet their burden, 

Defendants abandoned many of their initial redactions.   

8. Defendants’ new submission is largely devoted to conclusory assertions 

that factual allegations in a pleading should be suppressed during the pendency of a proxy 

fight, since they might affect a shareholder’s voting decision.  This is not the law.   

9. Rule 5(g) authorizes the sealing of documents containing (1) trade secrets, 

(2) third-party confidential material or (3) nonpublic financial information.  See Romero 

v. Dowdell, 2006 Del. Ch. LEXIS 82 at *7 (Del. Ch. Apr. 28, 2006) (Ex. B).3  “All other 

documents are ‘deemed available for public disclosure.’”  Id. (quoting One Sky Inc., 

2005 Del. Ch. LEXIS 72 at *1 (May 12, 2005)) (emphasis added).  

10. The Court determines whether good cause exists by “balancing the 

interests of companies in protecting proprietary commercial, trade secret or other 

confidential information against the legitimate interests of the public in litigation filed in 

the courts, as well as shareholder interests in monitoring how directors of Delaware 

corporations perform their managerial duties.”  Stone, 2005 Del. Ch. LEXIS 146, at *5.   

11. Citing Disney v. The Walt Disney Co., 2005 Del. Ch. LEXIS 94 (June 20, 

2005) (Ex. E), the Stone v. Ritter defendants argued that disclosing excerpts of board 

minutes in the complaint would have a “chilling effect” on board deliberations.  The 

Court rejected the argument, noting that Disney arose in the context of a Section 220 

action.  See Stone, 2005 Del. Ch. LEXIS 146 at *4.  The Court explained that once 

documents are part of a pleading in a plenary action, different considerations apply: 

 
3  See also One Sky Inc. v. Katz, 2005 Del. Ch. LEXIS 72, at *3 (May 12, 2005) (Ex. C) (quoting 
Fitzgerald, 2001 Del. Ch. LEXIS 48, at *8); Stone v. Ritter, 2005 Del. Ch. LEXIS 146 at *5 (Sept. 26, 
2005) (Ex. D). 
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This proceeding is a derivative action in which shareholder plaintiffs 
assert derivative claims based on information obtained using the “tools at 
hand” under section 220.…  The information obtained in the books and 
records context is being used affirmatively in this derivative action.  
Reasonable expectations of confidentiality with respect to documents 
produced in a section 220 action do not continue unabated in the context 
of litigation.  

Id. 

12. The Stone Court found no basis for continuing to seal any portion of the 

complaint, noting that none “of the references in the complaint to minutes of the board of 

directors and Audit Committee meetings threaten to chill internal deliberations of the 

board or any of its committees.”  Id. at *5-6.  Rather, “the references in the complaint to 

minutes of meetings refer largely to the alleged failure of the director defendants to act in 

the face of a known duty to act.”  Id at *6.  Here, Defendants are no longer seeking the 

redaction of references to Board deliberations. 

13. In Romero, the Court unsealed the amended complaint, rejecting “a 

barrage of arguments for other standards” offered by the defendants.  The Court reviewed 

the information defendants sought to shield, holding that “[n]one of these details 

comprises trade secrets, third-party confidential information or nonpublic financial 

information.”  See Romero, 2006 Del. Ch. LEXIS 82, at *12.  The Court explained: 

In Disney, this Court expressed concern that the disclosure of documents 
“of an intrinsically confidential nature,” i.e., documents that “relate to 
private communications among or deliberations of the Company’s board 
of directors,” might chill board deliberations.  The information contained 
in paragraphs 22 through 27 of the Amended Derivative Complaint does 
not reflect the private communications or deliberations of the CEC 
Audit Committee; rather, the paragraphs detail who attended, what the 
board members discussed and in two instances, the actions the board 
members decided to take.  More significant, however, is what the 
paragraphs do not reveal:  the board members’ back and forth 
discussions or weighing of the options.  In fact, it is impossible to tell 
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how the board members decide what action to take because the minutes, as 
redacted, do not reveal their deliberative process.” 

See Romero at *13 (emphasis added). 
 

14. Here, none of the information Defendants seek to redact reveals the Yahoo 

Board’s “back and forth discussions” or “weighing of the options.”  As explained below, 

the redacted materials concern severance plan information and various options considered 

by Yahoo’s management, not Yahoo’s Board.  In fact, the redacted materials illustrate 

the extent to which Yahoo’s management, seeking to thwart Microsoft’s merger proposal, 

disregarded and withheld from the Board the advice of Yahoo’s compensation consultant.  

Consequently, the directors blindly accepted management’s self-interested severance 

plans without adequate consideration of their negative implications to Microsoft or any 

other potential bidder, and the resulting harm those plans pose to Yahoo’s shareholders. 

15. To a large extent, Defendants defend their redactions on the ground that 

disclosing the allegations “would prejudice Yahoo! in its upcoming proxy context by 

providing an incomplete record of the circumstances surrounding the adoption of the 

Yahoo! severance plans.”  (Defs.’ Supp. Br. at 11-13)  No defendant accepts the 

completeness of the allegations in a complaint.  Defendants are free to supplement the 

record or make their own voluntary disclosures. 

1. There is No Proxy Fight Exception to the Right of Public 
Access. 

 
16. Defendants rely on Pershing Square, L.P. v. Ceridian Corp., 923 A.2d 810 

(Del. Ch. 2007) and Davis Acquisition, Inc. v. NWA, Inc., 1989 Del. Ch. LEXIS 39 (Apr. 

25, 1989), for the novel and striking proposition that, when facing a proxy contest, 

incumbent directors have a right to censor public court filings to redact facts that might 
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call into question their compliance with their fiduciary obligations.  Neither case so 

holds. 

17. Pershing Square was a Section 220 action in which a proxy contestant 

sought letters containing outdated but potentially embarrassing personal information.  

The petitioner apparently learned about the letters through a questionable source and 

sought to obtain them through the books and records inspection so they could be used in 

the proxy contest.  Finding the documents did not purport to “challenge any board action 

or inaction” of Ceridian Corporation, the Court refused the inspection.  923 A.2d at 814 

n.4.  The Court found it improper for Section 220 (and the Court) to be used as a pretext 

to let the shareholder broadcast “improperly obtained” confidential information to sully 

the directors’ reputations in a proxy fight.  Id. at 819-20 (emphasis added). 

18. This case, in stark contrast, is a breach of fiduciary duty action, not a 

books and records case.  The redacted allegations and documents, which are part of a 

pleading, were obtained through expedited discovery acceded to by Defendants and are 

directly relevant to the breaches of duty at the core of the Amended Complaint.  The 

allegations were asserted independently of any proxy contest.  Indeed, the Motion to 

Amend and its request for public filing of the Amended Complaint pre-dates by several 

days the announcement, by another shareholder, of a competing director slate.  Public 

disclosure of the redacted information logically follows from application of the Common 

Law Right of Access. 

19. Pershing Square does not create a proxy contest exception to the 

presumption that pleadings are open to public inspection.  To the contrary, in a 

subsequent breach of fiduciary duty action brought by another Ceridian shareholder 



 
 

This Document is Confidential and Filed Under Seal.  Review and Access to this Document 
Is Prohibited Except by Prior Court Order. 

 

8

during the pendency of the same proxy fight, the Court permitted the public filing of an 

amended complaint that contained information obtained during discovery.  The Court 

then scheduled a trial on certain of the breach of fiduciary duty allegations in advance of 

the annual meeting, Minneapolis Fire Fighters Relief Ass’n v. Ceridian Corp., C.A. Nos.  

2996-CC & 3012-CC, Chandler, C., let. op. (Del. Ch. July 10, 2007) (Ex. G), thereby 

negating any suggestion that breach of fiduciary duty actions should be shielded from 

public view during a proxy contest.  

20. Nor does Davis Acquisition, Inc. v. NWA, Inc., 1989 Del. Ch. LEXIS 39 

(Apr. 25, 1989), support Defendants’ claim of a proxy fight exception.  Rather, that 

decision cautions about making judicial pronouncements on preliminary injunction 

applications during the pendency of a proxy contest, when there is no “time for an 

authoritative determination of the claims of right asserted.”  Id. at *18.  Davis says 

nothing about redacting a litigant’s pleadings, which carry no judicial imprimatur.  

Moreover, the very same issue litigated in Davis was subsequently the subject of an 

public trial during a proxy contest, Quickturn Design Systems v. Shapiro, 721 A.2d 1281 

(Del. 1998), futher negating any suggestion that public airing of breach of fiduciary duty 

claims is incompatible with a proxy contest. 

21. In sum, there is no legal support for suppressing the factual basis of a 

breach of fiduciary duty action during a proxy contest.  Defendants’ proposed proxy fight 

exception to the Common Law Right of Access would inhibit disclosure of factual 

information at a time when stockholders are entitled to full disclosure of matters pertinent 

to their voting decision.  Defendants’ proposed exception would represent bad law and 

bad policy, and is without foundation. 
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2. Defendants’ Selective and Misleading Disclosures Make Their 
Application Particularly Inappropriate. 

 
22. While Defendants seek to prevent Plaintiffs from publicly communicating 

the merits of their claims, Defendants reserve for themselves the power to present their 

own version of events, based on misleading partial disclosures and selective disclosure of 

internal information.  Plaintiffs’ letter to the Court of May 20, 2008, sets forth how 

Defendants chose to make selective disclosure of cherry-picked (and unfounded) cost 

calculations respecting the severance plans. 

23. Yahoo’s preliminary proxy materials, filed on May 22, disclose that 

“Compensia advised the Company and F.W. Cook & Co. advised the Compensation 

Committee with respect to the terms of the [severance] plans.”  They do not disclose how 

senior management ignored the advice of Compensia and how F.W. Cook & Co. was left 

in the dark until after senior management had proposed expansive plan terms.   

24. Defendants argue in their supplemental brief that the Amended Complaint 

“create[s] the illusion that the Yahoo! Board was acting contrary to advice from its 

advisors.”  (Defs.’ Supp. Br. at 12)  In fact, the deposition last Wednesday of Timothy 

Sparks of Compensia confirms that Compensia’s advice was inconsistent with the 

Board’s action, that management disregarded that advice, and that the advice was 

withheld from the Board.  Having chosen to highlight the fact of Compensia’s advisory 

role in their preliminary proxy materials, Defendants are under an obligation to disclose 

the substance of Compensia’s advice, not to suppress it. 

25. The crux of Plaintiffs’ challenge to the Yahoo severance plans rests on the 

combination of clauses allowing any of Yahoo’s over 13,000 employees to quit and 
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obtain massive severance benefits based on a “substantial adverse alteration” of the 

employee’s duties and responsibilities within two years after a change of control.  

Compensia’s Sparks testified that he specifically advised Yahoo management from the 

outset that he was “generally opposed to duties and responsibilities provisions,” and that 

in his experience “those provisions have troubling administrative elements to them” 

posing difficulties to an acquiror.  (Sparks 66; see also id. at 70, 71) (Ex. H).  

26. Sparks testified that rather than fight individual claims premised on 

changes to an employee’s duties and responsibilities, it is not uncommon for acquirors to 

“take the path of least resistance” and pay the severance.  (Sparks 68)  Yahoo 

management ignored Sparks and proposed imposing on Microsoft the incredibly 

expensive problem of an entire workforce incentivized to walk out and claim severance 

benefits.  Yet the Board and Compensation Committee were apparently unaware of 

Sparks’ advice on this critical plan provision. 

27. Sparks further advised that the severance plans compensate senior 

executives “very aggressively” by accelerating all of their abundant unvested equity.  

(Sparks 298-300)   

28. Sparks also provided Yahoo management with a chart showing that the 

cash severance benefits under the proposed Yahoo plans were significantly more 

generous than those in three severance plans identified by Yahoo senior management.  

(Ex. I)  This chart – the only written assessment of the severance plans not controlled by 

Jerry Yang and his lieutenants – was never provided to any director.  (Compl. ¶ 69) 

29. Defendants’ public disclosures relating to the severance plans are a tacit 

admission that the Board’s adoption of the measures is an issue of importance to 
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shareholders.  An unsealed Amended Complaint is critical, in light of Defendants’ 

selective and misleading public disclosures, the current contested election, and the 

possibility of a new acquisition proposal by Microsoft.  

3. Defendants Do Not Show “Good Cause” for the Specific Redactions. 

30. Until the filing of their supplemental brief, Defendants’ declined to 

explain or justify any of their wholesale redactions, as required by Rule 5(g).  Their 

belated effort to establish “good cause” does not satisfy their burden.4   

31. Defendants seek to justify the redaction of paragraphs 38 and 39, which 

quote from notes taken by an unidentified Yahoo employee of a conversation between 

Yahoo CEO Jerry Yang and Microsoft CEO Steven Balmer regarding the unsolicited 

merger proposal.  Given the adversarial relationship between the two companies, there 

was no expectation of privacy regarding what was said.  Yahoo did not claim a business 

strategy privilege over the notes of the conversation.  Moreover, as stated above, either 

Defendants or Plaintiffs can readily supplement the record with the entire set of notes. 

32. Defendants seek to conceal paragraph 50, which quotes an internal Yahoo 

email revealing that a senior executive advised Yang that there was no immediate need 

for a broad retention plan.  The document is important because it reflects on Yang’s basis 

for pursuing an expansive severance plan.  If selective quotation is the supposed problem, 

we have no objection to appending the entire document to the Amended Complaint. 

33. Defendants’ remaining redactions bear on Compensia’s advice.  As 

discussed above, Mr. Sparks’ deposition testimony, taken after the Amended Complaint 

 
4  Defendants repeatedly state in their papers that their redactions were made “in good faith.”  Good 
faith, however, is not the test.  Good cause is. 
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was filed, supports the allegations that the Board adopted the severance plans in 

contravention of Compensia’s advice. 

34. Paragraph 56 describes the version of the severance plan that reflects 

Compensia’s initial advice and was presented to Yahoo senior management.  There is no 

“good cause” for hiding the initial plan that senior management rejected in favor of a plan 

with much greater equity acceleration and cash benefits.  The initial, less-expensive plan 

crafted by Yahoo’s HR personnel, with the assistance of Compensia, was never the 

subject of discussion by the Board or Compensation Committee (or the independent 

consultant to the Compensation Committee) because Jerry Yang kept them from 

considering it.   

35. Paragraph 58 describes “pushback” from Compensia.  There is no good 

cause for hiding this tension between the plan favored by senior management and the 

advice of Yahoo’s compensation consultant. 

36. Paragraph 59 describes an email making clear that the impetus for 

expanding the scope of the severance plans came from senior management.   

37. Paragraph 60 describes Compensia’s initial surprise that Yahoo 

management favored accelerating all unvested equity. 

38. Paragraph 61 and Exhibits A and B describe and set forth emails showing 

Compensia’s reaction to the potential cost associated with full acceleration of equity.  

Sparks’s testimony about what he meant by Exhibit B is simply inconsistent with the 

document itself, as well as later emails (such as Exhibit C to the Amended Complaint) 

and Exhibit B is itself consistent with Sparks’s own reservations about accelerating so 

much equity for the benefit of senior management.   
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39. Paragraph 62 and Exhibit C describes how Yahoo management pushed 

Compensia to present a scenario based on full acceleration of all equity and how 

Compensia resisted that suggestion.  Nothing warrants maintaining this exchange secret. 

40. Paragraphs 66, 67 and Exhibit D describe how the person at Yahoo with 

the most expertise in dealing with integrating new employees following acquisitions –

who had not been consulted before the Board approved the severance plans – reacted 

regarding the effect of triggering severance benefits based on changes to employee duties 

or responsibilities.  This ex post observation is most notable because the author appears to 

be in complete agreement with the concerns expressed by Compensia’s Sparks and 

Plaintiffs’ compensation expert – the Yahoo plans create administrative problems for 

acquirors, who will find it difficult to fight large-scale employee severance claims.  

Paying severance benefits to all employees preemptively is thus a possible outcome, as 

Sparks admits.  (Sparks 69) 

41.  Paragraphs 70, 142 and Exhibit E set forth the data about the potential 

cost of the severance plan if all employees are paid severance benefits.  Defendants have 

no good cause for hiding the full potential cost, given the pressures on an acquiror to pay 

the full cost, and given that Defendants voluntarily disclosed lower cost estimates that 

have no reliable foundation.  Sparks did not offer any opinion as to those lower estimates.  

(Sparks 255-56)  Disclosure of the 100% cost simply puts the other estimates in 

perspective and allows shareholders to make an independent judgment about what offer 

price or valuation for Yahoo is sensible in light of the potential cost of the severance 

plans at various deal prices and the prospect of their potential invalidation. 
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42. Paragraph 73 and Exhibit F reflect Compensia’s last-second advice that 

1% of the deal value is a “market” level of coverage, “assuming the cost assumptions are 

reasonable.”  As set forth at page 4 of our May 20 letter, Defendants have already 

publicly argued that costs of more than 1% are reasonable.  The public should know that 

Yahoo did not receive any guidance or opinion supporting a cost in excess of 1% (and 

should know the actual cost at various price-per-share levels under alternative cost 

assumptions).     

B.  Plaintiffs Did Not Violate The Confidentiality Order. 

43. Unable to show “good cause” for redactions on the merits, Defendants 

continue their offensive against Plaintiff’s counsel.  Defendants continue to complain that 

our May 16, 2008 letter to the Court “summarized the categories of redacted confidential 

information.”  (Defs.’ Supp. Br. ¶ 1)  Defendants also criticize counsel’s characterization 

of Defendants’ wholesale redactions – 24 entire paragraphs of the Amended Complaint, 

portions of 12 others, and all six exhibits – as an attempt to “whitewash embarrassing 

documents” or “hid[e] evidence of breaches of fiduciary duty.”  (Defs.’ Supp. Br. ¶¶ 2, 

3)5 

44. Paragraph 5 of the Confidentiality Order provides that confidential 

information may not be publicly “disclosed, summarized, described, characterized or 

otherwise communicated or made available in whole or in part[.]”  There is no contention 

that Plaintiffs’ counsel “communicated or made available” any confidential information.  

 
5  During last week’s conference, Yahoo’s counsel represented that Defendants were not seeking 
affirmative relief from the claimed breach of the Confidentiality Order, but asked leave to supplement the 
record with additional statements claimed be a breach.  Defendants did not add additional statements, but 
do seek relief for a spurious breach claim. 
 



 
 

This Document is Confidential and Filed Under Seal.  Review and Access to this Document 
Is Prohibited Except by Prior Court Order. 

 

15

                                                

There is no prohibition against summarizing categories of information in a manner that 

does not communicate the content of the underlying discovery material.6 

45. It is impossible to read the May 16, 2008 letter side-by-side with any 

paragraph of the Amended Complaint or any exhibit to the Amended Complaint and 

conclude that the underlying contents of any email, document or deposition were 

communicated in any way, shape or form.   

46. Similarly, Defendants do not cite a shred of confidential information that 

was revealed in the characterizations made in public statements.7  The unredacted 

portions of the Amended Complaint make it clear that the redacted allegations relate to 

Yahoo’s Board’s response to Microsoft’s unsolicited premium offer – in particular, its 

adoption of the unprecedented severance plans.  To state that that the redacted allegations 

relate to that subject reveals nothing.  Nor is it improper for counsel to state publicly that 

the complaint is viable or that the discovery supports its claims.  In the absence of a gag 

order, counsel may identify the claim being litigated.  Del. R. Prof. Conduct 3.6(b).  

 
6  Although Defendants do not call their motion one for a finding of contempt, it is exactly that.  
Such a remedy, however, requires a determination that the claimed violation is not “a mere technical one, 
but must constitute a failure to obey the Court in a ‘meaningful way’.”  Dickerson v. Castle 1991 WL 
208467 at * 4 (Oct. 15, 1991).  Moreover, before the Court’s coercive power is brought to bear, it must 
“first find by clear and convincing evidence that a violation of the court order has taken place.”  Id; see also 
Harris v. City of Philadelphia, 47 F.3d 1342, 1350 (3rd Cir. 1994) (“The resolution of ambiguities ought to 
favor the party charged with contempt.  In other words, a contempt citation should not be granted if there is 
grounds to doubt the wrongfulness of the defendant’s conduct.”).  Defendants cannot show a violation of 
the Order at all, let alone one sufficiently egregious to meet that standard. 
 
7  The full quote objected to by Defendants is: 

“These redactions are hiding neither trade secrets nor state secrets,” said Mark Lebovitch, 
a partner at law firm Bernstein Litowitz Berger & Grossmann LLP who represents the 
plaintiffs.  “They are hiding evidence of the Yahoo board’s improper actions in response 
to Microsoft’s offer.  They are hiding evidence of breaches of fiduciary duty.” 
 

(Defs.’ Opp. Ex. 2) 
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47. Defendants’ allegations of improper disclosure are an effort to chill 

counsel’s exercise of our First Amendment right to comment on subjects of clear public 

interest.  That effort is particularly troubling given that our clients consist of thousands of 

public investors whose principal sources of information are counsel’s website and the 

media, and the fact that Defendants have publicized misleading partial and selective 

disclosures.   

48. Defendants further contend that Plaintiffs violated the Confidentiality 

Order by failing to follow “dispute resolution procedures” relating to vacating a 

confidentiality designation. (Defs.’ Supp. Br. ¶ 1)  It was established during last week’s 

teleconference – and agreed to by Defendants’ counsel during that conference – that 

Chancery Court Rule 5(g)(6) creates an independent procedure for Plaintiffs to seek the 

unsealing of our pleading.  We advised Defendants via the motion to amend that we 

believe there is no justification for sealing any portion of the Amended Complaint.  

Defendants responded with wholesale redactions.  Although required to provide a Rule 

5(g) certification of good cause for the redactions, Defendants did not do so.  Plaintiffs 

had every right to make an immediate application to the Court.8 

CONCLUSION 

Defendants have failed to show “good cause” as to why Yahoo shareholders 

should be kept in the dark regarding the factual basis of Plaintiffs’ breach of fiduciary 

 
8  Until late yesterday, weeks after the deadline for doing so under the Confidentiality Order, no 
defendant purported to designate as confidential two of the deposition transcripts (those of Yahoo’s 
Director of Compensation and the consultant to the Compensation Committee).  The Confidentiality Order 
contains no prohibition on the free dissemination of those two depositions.  Nonetheless, Plaintiffs have 
voluntarily refrained from doing so and will continue not to.  It is striking that Defendants are pursuing a 
baseless contempt application at the same time that they seek leniency from plaintiffs for their own failure 
to assert timely confidentiality designations.  
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duty claims.  Under the Common Law Right of Access, the Amended Complaint should 

be open to the public. 
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2 size of the deal?
3      A.   I don't recall that he asked.
4      Q.   Do you recall that somebody asked?
5      A.   I do recall that somebody asked.
6      Q.   And that's -- and that's what Compensia
7 was going to work on with Mr. Statkiewicz?
8      A.   That's what we were working on with
9 Mr. Statkiewicz.
10      Q.   Does that -- does that refer to -- what
11 does that refer to?
12      A.   Multiple -- were there multiple models
13 being run?
14           MR. DELL ANGELO:  Object to the form.
15           THE WITNESS:  What does what refer to?
16 BY MR. FRIEDLANDER:
17      Q.   That you were running models as to the
18 estimated cost?
19      A.   Yes, I believe so.
20      Q.   Okay.  And what -- what were these
21 models -- the only -- the only difference in the
22 models that were incorporated into the books, isn't
23 it true, is full acceleration at different turnover
24 assumptions?
25           MR. JACOBS:  Objection.  Foundation.

TSG Reporting - Worldwide     877-702-9580

Page 256

1         HIGHLY CONFIDENTIAL - TIMOTHY SPARKS
2      Q.   Is that fair to say, sir?
3      A.   We did not render an opinion.
4      Q.   You said basically that you provided data
5 at three levels, 15 percent, 30 percent, and
6 100 percent; correct?
7      A.   Yes.
8      Q.   And didn't provide advice about which --
9 which number or anything in between was the right
10 number or best estimate; correct?
11      A.   That's correct.
12      Q.   And when you ran 15 percent, 30 percent,
13 and 100 percent, that was from the bottom of the pay
14 scale all the way to the top, without any variance
15 in between; correct?
16      A.   That's correct.
17           MR. WALTZER:  Belated objection to form.
18 BY MR. FRIEDLANDER:
19      Q.   I'll ask a follow-up question.  So for
20 instance, at the 15 -- when you ran 15 percent, it's
21 15 percent of people at this IC or manager level, as
22 well as 15 percent of the EVP and SVP level;
23 correct?
24      A.   That's correct.
25      Q.   And when you ran 30 percent, it's
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2           THE WITNESS:  I believe that's true, that
3 there were differences on the retention grants, for
4 example.  I don't know how those factored in.
5 BY MR. FRIEDLANDER:
6      Q.   All right.  So other than the amount of
7 RSUs, the only other factor that's -- that have
8 different costs attached to it, different models,
9 would be the -- the turnover assumptions?
10      A.   I believe dollars --
11           MR. DELL ANGELO:  Same objection.
12           THE WITNESS:  Price of the stock in which
13 the termination occurs, that was a variable.
14      Q.   Oh, okay.  And the numbers were -- there's
15 31, 35 and 40.
16      A.   Maybe even 45.  I don't -- we had multiple
17 price points.
18      Q.   Okay.  And did Compensia ever render an
19 opinion, formally or informally, as what the -- the
20 best estimate of turnover assumption was, if there
21 was any one number, did they, based on the terms
22 were layed out having a good reason trigger with the
23 duties -- duties and responsibilities prone to it?
24           MR. DELL ANGELO:  Objection to form.
25 BY MR. FRIEDLANDER:
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2 30 percent of the IC and manager levels and other
3 levels, all the way up to VP -- executive vice
4 president level?
5      A.   That's correct.
6      Q.   And there was no effort to model and no
7 request to you to model any type of mixed tiering of
8 turnover assumptions?
9      A.   That's correct.
10           MR. FRIEDLANDER:  Is this a good time to
11 break, or no?
12           MR. WALTZER:  Fine.
13           MR. FRIEDLANDER:  All right.
14           THE WITNESS:  Keep going.
15           MR. FRIEDLANDER:  Keep going?
16           THE WITNESS:  Yeah.
17 BY MR. FRIEDLANDER:
18      Q.   All right.  I'll come up with some more
19 questions.  Just bear with me for a minute.
20           Did you participate in any calls on the
21 6th?
22      A.   With anyone?
23           MR. JACOBS:  I wasn't going to do it.  I
24 was going to be nice.
25 BY MR. FRIEDLANDER:
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