IN THE COURT OF THE CHANCERY OF THE STATE OF DELAWARE

PUBLIC VERSION
DATED: Apxil 23, 2008

In re Yahoo! Shareholders Litigation Cons. C.A, No. 3561-CC

PLAINTIFFS* EMERGENCY MOTION
TO COMPEL ATTENDANCE AT DEPOSITION

Plaintiffs respectfully move the Court, pursuant to Court of Chancery Rules 3|

a4

and 37, for an Order compelling defendant Arthur H. Kern to appear at a deposition at
any time and place next week, as defendants are refusing to make him available until
June 13, 2008,
Preliminary Statement

1. On March 3, 2008, this Court entered a Stipulation and Proposed Case
Management Order calling for defendants to attempt to substantially complete non-
electronic discovery by March 21, 2008, and electronic discovery by April 4, 2008. The
director defendants have not yet produced a single document.

2. Plaintiffs have diligently pursued discovery, and have scheduled several
depositions. Yet we have been stymied in our efforts to obtain any discovery from the
director defendant at the center of the development and approval of the challenged
change-in-control severance plans, Arthur Kern, Chairman of the Compensation
Committee of the Board of Directors of Yahoo! Inc. (“Yahoo™).

3. Afier pressing for documents since mid-March, we learned that although
Kem possesses responsive documents, he has been away on vacation for an extended
period of time and did not gather them until yestei-day. After repeated requests to

schedule Kern’s deposition, we were told that Kern would be out of the country from
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April 26 through June 9, 2008, and that he would not be made available for depositio

=}

prior to his departure, We noticed Kern’s deposition for April 22, 2008 (Ex. A),and
advised that we were willing to depose him for less than half a day at any time and
location next week. Plaintiffs should be allowed to dépose Kern next week, and not in
mid-June,

Status of the Litigation

4, At a telephonic conference on March 24, 2008, this Court denied

="}

plaintiffs’ request to set a trial date on plaintiffs’ claim that Yahoo's change-in-contrg
severance plans should be invalidated under Unocal/Unitrin as an unreasonable respanse
to an unsolicited, premium merger proposal from Microsoft Corporation (“Microsoft™).
The Court observed, based largely on the content of just-produced Yahoo board minutes
and the arguments of Yahoo’s counsel, that Mictosoft apparently “doesn’t care one wh]it
about the adoption of the severance plans™ and that Microsoft had set aside funds for
employee retention “in an amount far greater” than the estimated costs of the Yahoo
severance plans. (Ex. B at 36, 37)"

5. Accordingly, the Court instructed that plaintiffs should continie “doin:

L

discovery in a deliberate and prudent manner” and that if plaintiffs “lean something in
the discovery” about how the plans were “having the effect you are claiming it is
having,” then “you may come back to ask me to schedule it on an expedited basis then.”

(Jd. at 37, 38)

' Yahoo's counsel argued that the severance plans have “no impact whatsoever” on

Microsoft, and that they “make(] sense for Microsoft.” (Ex. B at 22, 23)
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6. From the limited information available since the March 24 teleconference,
1t is apparent that Microsoft and the stockholders of Yahoo are harmed by the challenged
severance plans.

7. On April 5, 2008, Steven Ballmer, the CEO of Microsoft, sent a Ietter to
the Yahoo Board that contradicts Yahoo’s contention in this Court that the severance
plans are benign. After recounting the Yahoo Board’s refusal to fairly consider
Microsoft’s acquisition proposal while management has attempted to negotiate various
alternatives, and in a clear reference to the challenged severance plans, Ballmer wrote:
“Finally, you have adopted new plans at the company that have made any change ip
control more costly.” (Ex. C at 1) (emphasis added). Ballmer stated that Microsoft “will
be compelled to take our case directly to your shareholders™ if a merger agreement is mot
negotiated within three weeks, and stated that they might do so at a lower price than

previously proposed. (Id)

REDACTED |
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REDACTED

9, Microsoft has ifs own experience with this problem. Last year, as part
its negotiated acquisition of aQuantive, Inc., Microsoft agreed to a variety of retention

mcentives. Microsoft subsequently consented to the accelerated vesting of the stock

options and restricted shares of executive officers immediately prior to the Merger. They

did so “to eliminate the incentive for executives to terminate employment after the

merger and claim ‘good reason’ in order to accelerate option vesting.” (Ex. E at 10-1])

10. At Yahoo, all full-time employees are now incentivized to terminate th|

pir

employment for “good reason” following a merger to obtain severance benefits, including

accelerated equity compensation. REDACTED ‘
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REDACTED

Given that
Yahoos second-largest shareholder has publicly stated recently that an increase in
Microsoft’s proposal by $1 per share for Yahoo’s 1.34 billion shares could be outcome
determinative (Ex. G), it is critical to shareholders whether Microsoft must reserve that
same amount or more to pay the incremental cost of the severance plans to employees.
1. This information confirms the basic point made by plaintiffs’ expert,
James Reda, in his previously submitted Affirmation -- the highly unusual Yahoo
severance plans adopted by the Yahoo Board in response to Microsoft’s offer drive up the
cost of any acquisition. These plans not only require that an acquirer pay severance
benefits to ali employees it terminates, the acquirer must also “contend with the
possibility of a massive number of constructive terminations, {and] employees who
decide to stay may exert leverage created by the Severance Plans to be ‘made whole’ [for
their waiver of termination rights . . . * (Reda Aff. ] 14) (Ex. H)

12. Yahoo’s Change in Control Employee Severance Plans should really b

[]

called “Change in Control Walkout Plans.”
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The Importance of Xern’s Deposition
13, Consistent with the Court’s direction, plaintiffs are pursning discovery,

and are scheduling various depositions.> But in order to preserve our ability to seek an

expedited trial, it is important that we not be delayed two months in deposing Arthur

Kem, the director most knowledgeable about the creation and approval of the challenged

severance plans.
14.  Kern’s central role respecting the severance plans is apparent from

documents produced by Yahoo.

REDACTED

15.  As Chairman of the Compensation Commitiee, Kern was the director who

stood at the center of the development of the retention program. He dealt with
management, consultants, and fellow Board and Compensation Committee members.
other individual likely shares his multiple vantage points into the process, Deposing

Kerm is essential to understanding what he knew and what he did not know and, by

extension, what the rest of the Board and the Compensation Committes knew or did not

know about the process, terms and effects of the challenged severance plans,

? Plaintiffs scheduled the depositions of two Yahoo human resources executives for Aj
29 and April 30, and an executive compensation consultant on May 1. We are schedu
the depositions of another executive compensation consultant in early May, and

defendant Ron Burkle, a member of the Compensation Committee, for the week of M

12, the earliest time that he will make himself available.
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16.  Defendants propose making Kern available for a deposition on June 13,

following his return from his honeymoon. (Ex.I) They refuse to make him available any

time next week, even though we hiad been told that Kern himself advised that he had

available time following a Yahoo Board meeting on April 25, Plaintiffs have offered tp

take a shortened deposition of Kern in order to obtain his testimony without a two-month

delay. Otherwise, plaintiffs will be deprived of the opportunity to use the deposition

testimony of the most central director for purposes of seeking an expedited trial, and we

would not know his version of events until the time when an expedited irial may be
scheduled.

17. A similar argument of unavailability was made last year on behalf of th
lead director of the Caremark Board. Defendants in that case argued that the depositio

of the director, who had just returned from an extended trip to New Zealand, should

occur only at a location convenient for that director. This Court competled the director’s

deposition on the east coast, given that “the inconveniences of a divectorship are part of

the job.” Louisiana Mun. Police Employees’ Ret. Sys. v, Crawford, C.A. No. 2635-N,

L1

| =]

let

op. at 2, Chandler, C. (Feb. 1, 2007) (Ex. J)} The present circumstance is more glaring, as

an important director who just returned from an extended vacation is refusing fo be

deposed at a time and location at which he is actually available, and is further claiming

unavailability over a period of months, “during an especially critical period in the life

the company on whose board he serves[.]” Id at 1. Mr. Kem should be required to be

nf

deposed next Friday, at a time and location of his choosing, in a case in which the amgunt

of the challenged severance benefits could very well affect the outcome of an ongoing

control contest.
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For all the foregoing reasons, plaintiffs respectfiilly request that the Court grant

plaintiffs’ motion to compel the deposition of Arthur Kern,

/s/ Joel Friedlander
OF COUNSEL: Andre G. Bouchard (Bar No. 2504)
David J. Margules (Bar No. 2254)
Mark Lebovitch Joel Friedlander (Bar No. 3163)
Jonathan Harris Evan O. Williford (Bar No. 4162)
Brett M. Middleton BOUCHARD MARGULES &
David Webber FRIEDLANDER, P.A.
BERNSTEIN LITOWITZ BERGER 222 Delaware Avenue, Suite 1460
& GROSSMANN LLP Wilmington, Delaware 19801
1285 Avenue of the Americas (302) 573-3500
New York, New York 10019
(212) 554-1460 Co-Lead Counsel for Plaintiffs

Dated: April 18, 2008
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— FAGE,

INTHE COURT OF CHANCERY IN THE STATE OF DRLAWARE

InRe Yehoo! Sharcholdars Litigation Coisolidated C.A, No. 3551-CC-

STATR OF_.@M ' . ; =

JAMES F. REDA, beung duly sworn, hercby deporsa anid siys as follows:

L lam IthwndumdMinngthim\bﬂm F. Reda & Associates,
LLC, nwuwmpamﬁmeomlﬁugﬂmhwwhmw York City. 1haive been
ictained by Plaintiffs i the above~caplioned acﬁonmﬁﬂsem-oaﬁﬁ‘dimgem
Conlemthmehns”(ﬂié“Smem”)Mwmappmndm
Febuary 12, 2008, by the Compensation Commitree of Yahoo! Inc. (“Yalioo™). fn
peiticular, | have begn agked to consider the impact of fhe Sevecanee Plans on & potentiu]
2oquiror of Yahoo,

2, For this report, T yelied pon Wriousmahﬂals,includmgbut 6ot limited
to: (i) the Yehoo Change in Control Brployes Severance Plan for Love) [ and I
caployees; {if) Yahoo Change i Contro] Bmployes Severance Plan for Leve) I, IV angd
V employees; (ili)a Yalio presentation fabcled “Retention Program” dated February {2,
2008; (iv) 5 Yahoo “QA for Cherige In Coptrol Employee Severunce Plari” gared
February 18, 2008; (v} and Securities and Bxchange Commission (*SEC™) filings,
including Fow 8-Ks filed by Yahoo on February &5 andl Februacy 19 of 2008,
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Preliminary Conclusions
3. Basedon my review and analysis of Yahoo!s document productios,  have
teached the following preliminaty conclusions:

a On its faoa,thuse\ﬁamﬂaﬁaumamg] and umeasonable i
that theg vower overy Yahoo employes, without ragard to the valus of thag
cmployes 1o the business, hi:mqum:‘:'ofwkin the fleld of execntive
Sompensation consolting, 1 cannot fecal] ever having seen 4 saverance Plan cover
all of a major corporation’s employees, |

b. msemmmm:mwtéﬁgmdwﬂ:wwma
sct forth i intemal Yahoo docomeiits. In addition, the Sevesance Plans are

t. 'I‘he&wml’lm can be expected to irapose a pubistantia)

wonomicmmmacquiiwqfl’ﬂhpn,_ -
. REDACTED
S e—

4. The Severancs Plang create subsisntfal uncertainty and possiblc
Glstuption for  potential aoquiror, 1t addibon 1o the direct conts of the benefits,

-2
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becauss of & construetive termination or “Good Reason™ provision coveriog all
cinployees. Vaguieriess in the defined termss under which exiployees are entitleg
to benekits makes it difficult to predict wiat kinds of changes in circomstancas
will'be clajmed to trigger the begefits - f0 Uncertainty incressed by the rumbicr of
employees granted such rights, As a result, an aoquiiror will not be able 1o predict
with any degree of certainty which or how tany smplayees will chioose toleave,
and how rutch the aggregate benefits wili cost,

e.  Given ﬁlemwbctwemﬂushbd plirposes of the

Severance Plans.and their actua provisions, Thave sétious questions aliout

whether the stated purpose of the Severavce Plans is a pretext. The circamstances

STRgest thet the ipupact of the Plans oo & poreatial scquiror is the purpose for

which they were edopted, and not 2 uniritendsd consequence,

4. ‘Thebases for theso canclusions ats set forth below, My conclusions are
pzzﬂnﬂnuymnquuahﬁedbyﬂmfact&mmhmwm&wdmyﬁmhﬁmﬁm
about the Scverance Plans from Yahiso, I reserve thexight to amend, mod:fyorwzmm
any or all of these opinions atzay fime,

My Qualifications _

5. JYattach ag Appendix A g description of my qualifications, wehich fists
televart publications I have athiored over the past ten years, Az can be seen from that
dm}pﬂon,lhmmmmin the field of execuitive compensation, including

expertise in change in contool (*CIC™) severance plans, sonior executive cmploywent
aTingemesits, competitive compensation benchimarking and loug-term and short-tern
incentive plan design,

“3e
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6. Inthe corss of my carcer, I fave advised the compensation committees of
public.and privets corporation as an independent advivor on maiters of execitive
compeosation for over tweaty years. Throughout sy caresr, ] have assisted hundreds of
publicly-traded corapanics, such 24 J.C. Penney Convpany, fnc., Starbucks Corporation,
Tivo, Jnc., Tsernational Peper Company, and King Phertmecevticals, Inc., in roviewing
and revising change in contol sevorance or retention plans, to balance the retention of
key exoployces with the maximization of sharsholder value, In addition, 1 often sexve as
an cxpest witness on executive compensatian issues In varioos liigation matfers,

1. TvaFebruary 12 presentation entitled “Retention Program,” Yahoo
dcatifes foux “Broad Based Reteotion Goals” As staed in ths presestation, they are

e REDACTED — o

——

REDACTED — the

8 Ratberdn being tugetodal’
Severance Pland are extended to all of Yahoo's 14,000 smployees. ‘Thé broad-based
natarc of the Soverance Plans, in which all employees ure.covered, snd the ability given
to each eniployes o tetminate for “Good Reason™ and seceive cash payments, stock
awards and bonefits, is something which I cannot recall ever having encountared fn
tecaty years of executive compenaation cosulting. My experience covers himdreds of
wansactions, my-own ressarch, the review of numerons asticles and survays, spenking at
conferences and roundtables, and writing articles and books on the sobject of severance

“de




Plans.

9 TheSmmHmmmemp!em&ummp $0 boteom, from Level I
(the CBO mid hiy dixgis xeports) to Level V. (including jonior professionals and support
staff). This regults tn 2 steggeing nutaber of inplicit change-in-con trof agreements,
which is extremaly uncomman and unreasonabjo, Based on my ewperience i regearch,
the numiber of employees coversd’ly anhanced severapce or retention programs is much
lowet. Paticipation is most often Hmited losenior executives and a few key managers
slone, The work of these senior éxecutives is most closely linked with the ereation of
shareholder valve, uplike lower-leve] managers, juribor professionals and sppport staft,
Consequently, the common ratinale for ebange {n control severance or fotetition
Programs is to provide a measine dwwuibﬂiq.ﬁr.mmwm-
encourages thetn to seek transactions that are beneficial to shareholders, daspite any
added visk conceming their own employment sitnation.

10, Tho universal appllcabilty of the Severaice Plany Is ot aligaed witttbe, __

Severunce Pins' saed otfecive . o L ___ - REDACTED

The Implicit view that each of ¥ahoo's 14,000 esmployees is_?" i ot o with the

Company’s annousiced intent to roduce its hend-cpm:uby},owl'mmﬂm 1% of the :
1. Inaddition, the Severance Plans firovide o Incentives t-temain fn the job

for those employecs who may foe) threatened by ¥ oo Sivstsgic Woskorce

Wmm.m'd%mmﬂwimumym.MYMWcaﬂ. The sevezance !

‘enefits vest only If Yahoo is first e subjoct of 8 change-fn-control, |

:
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of employment to a location wore than 35 miles from the Eligible Employes’s principat
Place of employment immediately prior the Change i Contro),” In my experiencs,
Hris type of “Good Reason"mmhn i prescat at all, ix ressrved solely for the Chief
Executive Offier and hisor b diret epons, nor o emglogecs,

I3, mmmmmmhwmmmmm the Yaboo

termination tights or vndarsater Yahoo incentive awaids,
15, The post-transaction integration costs for an eventual acquiror of Yohoo
will be emergus; Thos costs include mors than the caly pay-out thit would-bacome due,
16, Anacquiror that would otherwise bo alife to creats valys by exploiting
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. m— RUSRELL, G PAGE

synergics will be corstrained in doing so. 1t would have to Weigh the cust of Krminating
meummmmm:w'—wmmmmqm
would résult, 'nwquimr’aabﬂhywcmalwho stays and whoilm.kﬂsomsl}'
Wamm@mwmmwvaﬁmmmwbm@ﬁemof
“Good Rezson” apd the triggering of the Severance bepefit,

1. Tosddition, there will bembmnﬁgadnﬂnimﬁmbmﬁmmmm-
month period which the constructlve termination pexiod covers. The soqiror
theoratically could bave to keep track of and rbitzate dispates for all 14,000 cmployeas
worldwide, Ovegall, it is difficult to guantify the cost of these Scverance Plans, becanss

18, Ifind it difficult to.veconcile the tersis of the Severance Piaps with the
atod goalk. ‘The bensfits 7w extended 0 alt employees ~ an atyploal end unteasonate
fets - altongh the sied goalis . REPACTED i gratof chmnge
in-control severance tights is inconsistent with the Board’s, abiost contemporansous
conclusion that Yehoo is overstafred and that headegunt should he reiduced by more than
7%,

19.  ‘TheSeverance Plans impose huge costs.on 4 potantial acquiror by forcing:
3 to bear the expense associated with-employees who terminate thely employment,
claiming “Gooi Rezsor” 0 do 0, Inaddition, the Severanios Pians create buge
tmocrteinty by interfering with an acquiror's ability to contro! the integratfon-of Yahoo's
workforce and the ham;ingoﬂym'ghsbuwmtheenﬁﬁes.
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2. Cerwsinly, it is appropriste for Yahoo's Comperisation Commiitee to
oconsider some form ﬁMm«Mmmfmmmwemﬁm and key:
managers, given tho enbanced potential for a chunge o controf, Buit the scops of these
arypical Severance Hmmwy-hmmcwmmﬂityntﬂn&my‘s
compensation and bensfit stractare, sueh that any transaction beneficial to sharehiolders
gt be unduly compromised. Furdhecmmors, the comumon ratiopale for such changn iy
control programs seerns abseot inthis instancs, I these Severince Plans afo not amepded
O remaved; the veine of Yatoo 1o & potental scquitor i Hkely 1o be severcly wnd
adversely affeoted.

2L Foffer this Afifrmation under threst of perjury this 17® day of March,

2008:




CERTIFICATE OF SERVICE

I, Edward B. Micheletti, hereby certify that I caused to be served

the

Public Version of Plaintiffs' Emergency Motion To Compel Attendance At Deposition

that was filed on April 18, 2008 and Public Version of Exhibits D, F and H ther]

23" day of April, 2008 upon:
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Joel Friedlander, Esq.

Bouchard Margules & Friedlander, P.A.
222 Delaware Ave.

Wilmington, DE 19801

Pamela S. Tikellis, Esq.
Chimicles & Tikellis LLP
One Rodney Square
Wilmington, DE 19801

Bruce Stargatt, Esq.

Young Conaway Stargatt & Taylor LLP
1000 West St.

Wilmington, DE 19801

R. Bruce McNew, Esq.

Taylor & McNew LLP

2710 Centerville Road, Suite 210
Greenville, Delaware 19808

Michael Hanrahan, Esq.
Prickett, Jones & Elliott, P.A.
1310 N. King Street
Wilmington, Delaware 19899

/s/ Edward B. Micheletti

Edward P. Welch (LD, No. 671}

Edward B. Micheletti (I.D. No. 37

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

One Rodney Square

P.O. Box 636

Wilmington, Delaware 19899-063

(302) 651-3000

Attorneys for Defendant
Yahoo! Inc.

eto on this
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