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MOTION FOR CONSOLIDATION AND APPOINTMENT OF LEAD COUNSEL 

Plaintiffs in C.A. No. 3561, Police and Fire Retirement System of the City of Detroit 

(“PFRS”) and the General Retirement System of the City of Detroit (“GRS,” and together with 

PFRS, the “Detroit Funds” or “Plaintiffs”), hereby move the Court for an Order, in the form 

attached hereto, providing for the consolidation of the above-captioned proceedings and for the 

appointment of lead counsel.   

PRELIMINARY STATEMENT 

1. Microsoft Corporation’s (“Microsoft”) unsolicited proposal to acquire Yahoo! 

Inc. (“Yahoo” or the “Company”) at a 62% premium gave rise to various shareholder class 

actions in this Court alleging that Yahoo’s board of directors (the “Board”)1 breached their 

fiduciary duties.  Two Delaware actions were filed on February 11, 2008, the same day that 

Yahoo announced its rejection of Microsoft’s offer. 

2. Counsel for the Detroit Funds took care to draft a substantial complaint in C.A. 

No. 3561 (the “Detroit Funds Action”).  The Detroit Funds’ Action discusses Yahoo’s 

abandonment of its failed pre-existing strategy in favor of seeking an alternative transaction, and 

Yahoo’s newly announced employee severance plans, which have been estimated to increase the 

cost of an acquisition by as much as $3 billion (the “Severance Plans”).  The Detroit Funds then 

moved with alacrity to seek an expedited trial challenging the Severance Plans and seek 

expedited discovery on all claims.  Prompt consolidation and appointment of lead counsel is 

critical so that expedited proceedings can be pursued in an orderly fashion. 

                                                 

1  Defendants Jerry Yang, Roy Bostock, Ron Burkle, Eric Hippeau, Vyomesh Joshi, Arthur Kern, 
Robert Kotick, Edward Kozel, Maggie Wilderotter,and Gary Wilson are referred to collectively 
herein as the “Board” or the “Individual Defendants.” 
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3. As set forth in the Declaration of Ronald Zajac, General Counsel to both PFRS 

and GRS, which is attached hereto as Exhibit A, the Detroit Funds together own about 340,000 

shares of Yahoo common stock, which appears to be greater by several magnitudes than the 

plaintiffs in the related actions.  The Detroit Funds have significant experience serving in a 

representative capacity in complex litigation, and they have retained Bernstein Litowitz Berger 

& Grossmann LLP (“BLB&G”) and Bouchard Margules & Friedlander, P.A. (“BM&F”), firms 

that each have a track record of aggressively litigating shareholder claims in this Court.  The 

Detroit Funds respectfully submit that BLB&G and BM&F should be appointed Lead Counsel to 

prosecute consolidated actions on behalf of Yahoo’s shareholders. 

STATEMENT OF FACTS 

A.  The Detroit Funds Action 

4. On February 21, 2008, the Detroit Funds filed a Verified Class Action Complaint 

(the “Detroit Funds Complaint”).  The following day, the Detroit Funds filed a motion for 

expedited proceedings and supporting brief.    

5. The Detroit Funds Complaint alleges that Microsoft approached Yahoo over a 

year ago, and Yahoo’s Board rebuffed Microsoft in favor of pursuing various strategic and 

operational initiatives.  None of Yahoo’s strategies panned out.  Microsoft returned a year later 

with a proposal to acquire Yahoo for $31 per share in cash and stock.  Microsoft’s offer was 

widely hailed as financially attractive, especially in light of Yahoo’s failure to improve its 

competitive position in the year since Yahoo had first rebuffed Microsoft in favor of pursuing 

Yahoo’s strategic plan.  (Verif. Compl. ¶¶ 49-52)  

6. Yahoo’s Board, under the leadership of CEO and co-founder Jerry Yang, is 

determined to pursue any alternative to Microsoft.  It has been reported that several members of 
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the Board have recognized that Chief Executive Officer Jerry Yang is placing pride over 

fiduciary duty: 

The friction on the board centers on Yang and his board loyalists, who are so 
opposed to Microsoft’s offer that the independent committee is worried that the 
Yang group might act out of emotion rather than their fiduciary duty… 

According to one source close to the situation, “The emotional part of Yang 
would rather do anything but sell to Microsoft….”  

(Id. ¶ 5) (emphasis added).   

7. Yahoo kept its poison pill in place and initially cast about for combinations with 

other companies on terms that would not require stockholder approval.  (Id. ¶¶ 53-76)  One such 

potential defensive transaction is a combination whereby Yahoo would issue 19.99% or less of 

its stock to News Corp., which would transform Yahoo’s business and thwart Microsoft while 

avoiding a stockholder vote.  (Id. ¶ 71)   

8. Apart from searching for an immediate white knight transaction, Yahoo’s 

directors also undertook unilateral action that deters potential acquirors while destroying 

shareholder value.  On Monday, February 12, 2008, the day after Yahoo announced that its 

Board had unanimously rejected Microsoft’s proposal, the Compensation Committee of the 

Board approved the Severance Plans.  Limited information about the Severance Plans was 

disclosed a week later.  (Id. ¶ 77)   

9. From the little that Yahoo has disclosed, it is apparent that the Severance Plans, 

which are effectively “golden parachutes” for every full time Yahoo employee, are highly 

unusual, and that their purpose and effect is to make Yahoo unattractive for Microsoft or any 

other acquiror.  Besides covering every single one of the approximately 14,000 full-time 

employees of Yahoo, the Severance Plans can be self-triggered if the employee decides to 
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terminate his own employment for “good reason” following a change in control.  The definition 

of “good reason” is not disclosed.  (Id. ¶¶ 78-79)   

10. The costs imposed by the Severance Plans on an acquiror are staggering – by one 

estimate, up to $3 billion when one considers the value of the stock options, the dilution resulting 

from the issuance of 100 million new shares, plus the cash severance payments from laying off 

one-fourth of Yahoo’s staff.  (Id. ¶ 82)  Three billion dollars in added costs from the Severance 

Plans makes it dramatically more expensive for Microsoft (or any acquiror) to acquire Yahoo, 

and it lowers the equity-based merger consideration that otherwise would flow to Yahoo 

stockholders.  The wrongful intent behind the Severance Plans is evident, as CEO Yang had 

announced, just days before Microsoft made its bid, his own plan to fire Yahoo employees en 

masse, without any disclosed desire to enrich those being laid off.  (Id. ¶81) 

11. The Detroit Funds are seeking invalidation of the Severance Plans under the 

enhanced scrutiny of Unocal.  The Detroit Funds seek an expedited trial, especially in light of 

reports that Microsoft is preparing to launch a proxy fight.  (Id. ¶ 83)  Yahoo stockholders are 

entitled to know if the Severance Plans are invalid before casting their vote, so they can evaluate 

the adequacy of the price Microsoft is then willing to pay to shareholders, unencumbered by the 

costs of the Severance Plans.  It is also important to Yahoo stockholders that Microsoft not be 

deterred from pursuing its proposal for Yahoo because of the cost of Severance Plans that are 

subject to judicial invalidation but which Microsoft, fearful of alienating thousands of potential 

future employees, may be unwilling to attack.  The Detroit Funds also seek expedition in light 

the risk that the Board will follow through on publicly-leaked threats to enter defensive third-

party transactions structured to circumvent shareholder approval.   
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B.  The Related Actions 

12. On February 11, 2008, the same day Yahoo’s Board publicly rejected Microsoft’s 

offer two class action complaints were filed in this Court by Chimicles & Tikellis LLP (the 

“Chimicles Complaints”).: 

●  Ronald Dicke v. Yahoo! et al., C.A. No. 3539-CC filed on February 11, 
2008 by the law firms of Chimicles & Tikellis LLP and Cohen, Milstein, 
Hausfield & Toll, P.L.L.C. 

●  Wayne County Employees’ Retirement System v. Jerry Yang, et al., 
C.A. No. 3538-CC filed on February 11, 2008 by the law firms of Chimicles & 
Tikellis LLP and The Miller Law firm, P.C. 

13. Apart from the filing of a document request in C.A. No. 3539-CC, and the filing 

of answers in both actions, there has been no litigation activity in these two related actions. 

ARGUMENT 

I.  CONSOLIDATION IS APPROPRIATE 

14. The Court of Chancery has broad powers to control the course of class action 

litigation, including consolidating actions involving a common question of law or fact: 

(a) Consolidation. – When actions involving a common question of law or 
fact are pending before the Court, it may order a joint hearing or trial of any or all 
the matters in issue in the actions; it may order all the actions consolidated; and it 
may make such orders concerning proceedings therein as may tend to avoid 
unnecessary costs or delay. 

Del. Ch. Ct. R. 42(a). 

15. This Court routinely consolidates related class actions alleging similar breach of 

fiduciary duty claims challenging director conduct in the merger and acquisition context.  See, 

e.g., TCW Techn. Ltd. P’ship v. Intermedia Commc’ns, Inc., 2000 Del. Ch. LEXIS 147, at *11 

(Oct. 17, 2000) (twelve related class actions challenging merger were consolidated) (Ex. B); Hirt 

v. U.S. Timberlands Serv. Co. LLC, 2002 Del. Ch. LEXIS 89, at *8 (July 3, 2002) (eight class 

actions challenging proposed buy-out were consolidated) (Ex. C). 
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16. The Detroit Funds Complaint and the Chimicles Complaints each assert claims 

arising from the Board’s response to Microsoft’s offer.  Each of the plaintiffs in these actions is a 

member of the putative class and each of the actions has been recently commenced.  

Accordingly, consolidation is appropriate to avoid unnecessary duplication and waste, expedite 

pre-trial and trial proceedings, and avoid the risk of varying or inconsistent adjudications.   

17. The Detroit Funds request that the Detroit Funds Complaint be deemed the 

operative complaint, as provided in the proposed Order submitted herewith. 

II.  THE DETROIT FUNDS’ COUNSEL SHOULD BE APPOINTED LEAD 
COUNSEL 

18. The Detroit Funds respectfully submit that the Court should appoint the Detroit 

Funds’ chosen counsel as Lead Counsel.  This Court examines the following factors for purposes 

of selecting lead counsel: 

● the “quality of the pleading that appears best able to represent the interests 
of the shareholders class and derivative plaintiffs;” 

● the relative economic stakes of the competing litigants in the outcome of 
the lawsuit (to be accorded “great weight”); 

● the willingness and ability of all the contestants to litigate vigorously on 
behalf of an entire class of shareholders; 

● the absence of any conflict between larger, often institutional, 
stockholders and smaller stockholders; 

● the enthusiasm or vigor with which the various contestants have 
prosecuted the lawsuit; and  

● the “competence of counsel and their access to the resources necessary to 
prosecute the claims at issue.”   

Wiehl v. Eon Labs, 2005 Del. Ch. LEXIS 40, at *4 (Mar. 22, 2005) (Ex. D) (quoting Hirt); see 

also TCW Technology, 2000 Del. Ch. LEXIS 147, at *10-11.  “[N]o special weight or status will 
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be accorded to a lawsuit simply by virtue of having been filed earlier than any other pending 

action.”  Wiehl, supra, at *5 (quoting Hirt). 

19. All of the relevant factors weigh in favor of counsel for the Detroit Funds. 
 

A.   The Detroit Funds’ Complaint Is Superior

20. The “quality of the pleading” factor tilts decidedly in one direction.  The 

Chimicles Complaints are necessarily cursory and limited in scope, given that they were filed on 

the same day that Yahoo rejected Microsoft’s proposal.  They say nothing about the Severance 

Plans, or about Yahoo’s maneuverings to find an alternative transaction that would transform 

Yahoo’s business, contradict its pre-existing strategic plan, thwart Microsoft, and avoid a 

stockholder vote. 

B.  The Detroit Funds Have The Largest Relative Economic Stake 

21. GRS has current holdings of 258,300 Yahoo shares, and PFRS has current 

holdings of 81,454 Yahoo shares.  See Zajac Decl. ¶ 8.  By comparison, the Wayne County 

Employees’ Retirement System is alleged to own only 13,600 shares of Yahoo common stock, 

while the individual shareholder plaintiff, Ronald Dicke, does not specify his holdings in Yahoo 

common stock.   

C. The Detroit Funds Have A Proven Track Record Of Vigorously Litigating 
Class Actions On Behalf Of Shareholders 

22. The Detroit Funds are willing and able to litigate vigorously on behalf of an entire 

class of shareholders, as required.  See Zajac Decl. ¶¶ 9-13; see Wiehl, supra, at *1.  Their 

willingness and ability is demonstrated by the Detroit Funds’ experience acting as a fiduciary for 

their pension beneficiaries and serving as a representative of other shareholders in class action 

and derivative litigation.  See, e.g., In re OM Group, Inc. Sec. Litig., No. 02-2163 (N.D. Ohio) 

(PFRS obtained $92.4 million settlement); In re Gemstar-TV Guide Int’l Sec. Litig., No. 02-2775 
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(C.D. Cal.) (GRS obtained $92.5 million settlement); In re Legato Sys. Inc. Sec. Litig., No. 00-

20111 (N.D. Cal.) (PFRS obtained $85 million settlement).  Yahoo shareholders deserve the 

same caliber of leadership.  

D.  The Detroit Funds Are Vigorously Prosecuting This Action 

23. The Detroit Funds are vigorously prosecuting this action on behalf of Yahoo’s 

shareholders.  The Detroit Funds filed a comprehensive Complaint and promptly moved for 

expedited discovery and an expedited trial.  The other plaintiffs have not undertaken the effort to 

tailor a litigation strategy that addresses the exigencies of the situation.  

E.  BLB&G and BM&F Have the Experience and Resources to Effectively 
Prosecute this Action 

24. The Detroit Funds have proposed the law firms of BLB&G and BM&F to serve as 

Lead Counsel.  BLB&G is among the preeminent class action law firms in the country, having 

been appointed sole or co-lead counsel in numerous complex class action suits nationwide.  

BLB&G has also served as Lead Counsel in significant matters before the Court of Chancery for 

the State of Delaware, including, for example, Louisiana Municipal Police Employees’ 

Retirement System et al. v. Edwin M. Crawford, et al.  (Caremark Merger Litigation), C.A. No. 

2635-N, and Minneapolis Firefighters’ Relief Association v. Ceridian Corp. et al., C.A. No. 

2996-CC, which BLB&G prosecuted together with BM&F.  

25. BLB&G served as co-lead counsel in In re WorldCom, Inc. Securities Litigation, 

No. 02-CV-3288 (DLC) (S.D.N.Y.), in which settlements totaling in excess of $6 billion – one of 

the largest recoveries in securities class action history – were obtained for the class.  Other cases 

in which Bernstein Litowitz has been recognized as an appropriate lead or co-lead counsel 

include: In re Cendant Corporation Securities Litigation, Master File No. 98-1664 (WHW) 

(D.N.J.) (settled for more than $3.2 billion in cash); In re Nortel Networks Corporation 
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Securities Litigation 05-MD-1659 (LAP) (S.D.N.Y.) (settled for $1.3 billion in cash and 

common stock); and In re Williams Securities Litigation 02-CV-72 (D. Okla.) (settled shortly 

before trial for $311 million in cash). 

26. BM&F has achieved significant benefits for shareholders in numerous 

representative actions, including: In re Chaparral Resources, Inc. Shareholders Litigation, C.A. 

No. 2001-VCL (pending settlement after trial of $41 million; 45% above merger price); In re 

Prime Hospitality, Inc. Shareholders’ Litigation, C.A. No. 652-CC (settled for $25 million, after 

BM&F successfully objected to disclosure-only settlement); and In re TeleCorp PCS Inc. 

Shareholders Litigation, C.A. No. 19260 (settled shortly before trial for $47.5 million).  

CONCLUSION 

For all the foregoing reasons, the Detroit Funds respectfully request that the Court enter 

the Proposed Order submitted herewith, which will (i) consolidate and organize the above-

captioned actions and any subsequently filed or transferred related actions; (ii) approve the 

Detroit Funds’ selection of BLB&G and BM&F as Lead Counsel; and (iii) grant such other and 

further relief as the Court may deem just and proper. 

 
 
OF COUNSEL: 
 
Mark Lebovitch 
Brett M. Middleton 
Noam Mandel 
BERNSTEIN LITOWITZ BERGER 
   & GROSSMANN LLP 
1285 Avenue of the Americas 
New York, New York 10019 
(212) 554-1400 
 
Dated: February 25, 2008 

/s/ Joel Friedlander                     
Andre G. Bouchard (Bar No. 2504) 
David J. Margules (Bar No. 2254) 
Joel Friedlander (Bar No. 3163) 
Evan O. Williford (Bar No. 4162) 
BOUCHARD MARGULES & 
    FRIEDLANDER, P.A. 
222 Delaware Avenue, Suite 1400 
Wilmington, Delaware 19801 
(302) 573-3500 
Counsel for Plaintiffs Police and Fire Retirement 
System of the City of Detroit and the General 
Retirement System of the City of Detroit 
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IN THE COURT OF CHANCERY IN THE STATE OF DELAWARE 
 

POLICE AND FIRE RETIREMENT SYSTEM 
OF THE CITY OF DETROIT and GENERAL 
RETIREMENT SYSTEM OF THE CITY OF 
DETROIT, on behalf of themselves and all other 
similarly situated shareholders of Yahoo! Inc., 
 

Plaintiffs, 
 
v. 

 
YAHOO! INC., JERRY YANG, ROY 
BOSTOCK, RON BURKLE, ERIC HIPPEAU, 
VYOMESH JOSHI, ARTHUR KERN, ROBERT 
KOTICK, EDWARD KOZEL, MAGGIE 
WILDEROTTER, AND GARY WILSON, 
 

Defendants. 

 
 
 
 
 
 
 
 
Civil Action No. 3561 

WAYNE COUNTY RETIREMENT SYSTEM, 
on behalf of itself and all others similarly situated, 
 

Plaintiff, 
 
v. 

 
JERRY YANG, ROY BOSTOCK, RON 
BURKLE, ERIC HIPPEAU, VYOMESH JOSHI, 
ARTHUR KERN, ROBERT KOTICK, 
EDWARD KOZEL, GARY WILSON, MAGGIE 
WILDEROTTER, AND YAHOO! INC., 
 

Defendants. 

 
 
 
 
 
Civil Action No. 3538-CC 

RONALD J. DICKE, on behalf of himself and all 
others similarly situated, 
 

Plaintiff, 
 
v. 

 
YAHOO! INC., JERRY YANG, RON BURKLE, 
ROBERT KOTICK, GARY WILSON, MAGGIE 
WILDEROTTER, ROY BOSTOCK, ERIC 
HIPPEAU, ARTHUR KERN, EDWARD 
KOZEL, AND VYOMESH JOSHI, 

Defendants. 

 
 
 
 
 
Civil Action No. 3539-CC 



ORDER OF CONSOLIDATION 
 

 It appearing that the above-captioned actions involve the same subject matter, and 

that the administration of justice would be best served by consolidating the actions, 

 IT IS HEREBY ORDERED this ___ day of _______, 2008: 

 1. The above captioned actions shall be consolidated for all purposes. 

 2. Hereafter, papers need only be filed in Civil Action No. 3561. 

 3. The caption of the Consolidated Action shall be: 

 
 
In re Yahoo! Shareholders Litigation 
 
 

 
 
Consolidated C.A. No. 3561 

 
 4. BERNSTEIN LITOWITZ BERGER & GROSSMANN LLP, 1285 

Avenue of the Americas, New York, New York 10019, and BOUCHARD MARGULES 

& FRIEDLANDER, P.A., 222 Delaware Avenue, Suite 1400, Wilmington Delaware 

19801, are hereby designated as plaintiffs’ Lead Counsel. 

 5. All documents previously filed to date in any of the cases consolidated 

herein are deemed part of the record in the Consolidated Action.  The Complaint filed in 

C.A. No. 3561 is hereby designated as the operative complaint in the Consolidated 

Action.  Defendants need not respond to any other complaints filed in the constituent 

actions. 

 6. Plaintiffs’ Lead Counsel shall conduct the Consolidated Action and set 

policy for plaintiffs for the prosecution of the Consolidated Action, delegate and monitor 

the work performed by plaintiffs’ attorneys to ensure that there is no duplication of effort 

or unnecessary expense, coordinate on behalf of plaintiffs the initiation and conduct of all 
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discovery proceedings, and provide direction, supervision and coordination of all 

activities of plaintiff’s counsel. 

 
       _____________________________ 
                   Chancellor 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on February 25, 2008, I caused a copy of the foregoing Motion for 

Consolidation and Appointment of Lead Counsel to be served on the following counsel via 

LexisNexis File & Serve:   

   Edward P. Welch, Esquire 
   Skadden Arps Slate Meagher & Flom 
   One Rodney Square 
   Wilmington, DE 19801 
 
   David C. McBride, Esquire 
   Young Conaway Stargatt & Taylor 
   The Brandywine Building 
   1000 West Street 
   Wilmington, DE 19801 

     
    Robert J. Kriner, Esquire 
    Chimicles & Tikellis LLP 
    One Rodney Square  
    Wilmington, DE 19899 
 
 
       /s/ Joel Friedlander                             
       Joel Friedlander (#3163) 
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