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PRELIMINARY STATEMENT 

Much has taken place since March 2008, when Plaintiffs requested a trial date on 

their claim to invalidate the Yahoo Inc. Change in Control Employee Severance Plans 

(the “Severance Plans”).  Microsoft Corporation (“Microsoft”) withdrew its merger 

proposal, after having criticized Yahoo’s Board for “adopt[ing] new plans at the company 

that have made any change of control more costly.”  (Ex. A at 1)  An annual meeting is 

set for August 1, 2008, and a proxy contest by Carl Icahn is underway.  Icahn suggests 

that Yahoo’s Board “rescind the ‘severance plan’ that is the largest impediment to a 

Microsoft deal” (Ex. B at 2), and “offer to sell itself to Microsoft for $34.375 per share” 

(Ex. C), a price that is less than the sum of Microsoft’s last offer of $33 per share plus the 

$2.4 billion potential cost of the Severance Plans.  Yahoo defended its Severance Plans in 

a press release, but never said that Icahn’s proposed price was inadequate.  (Ex. D)  A 

news report the following day quoted “[s]ources close to Microsoft [who] said the 

severance plan was a ‘big issue’ when deciding what price they could pay for Yahoo!”  

(Ex. E at 2) 

A prompt trial on the validity of the Severance Plans is now essential and 

appropriate, not least because Yahoo’s Board disabled itself from rescinding the 

Severance Plans during the pendency of a proxy fight, even if doing so is essential to 

realizing a favorable deal, and because Icahn’s slate is barred from rescinding the 

Severance Plans if it prevails in its proxy contest.  The Severance Plans are, in this 

respect, conceptually similar to an unredeemable dead hand poison pill, an entrenchment 

device invalid under Delaware law.   

Further, a prompt trial is essential because the Severance Plans create contingent 

rights that impose huge economic burdens on an acquiror and coerce the vote in a proxy 
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contest in a manner that has no independent business justification.  The Board’s pretext 

of employee retention is laid bare by the fact that the Severance Plans do not constrain 

the ability of the sitting Board to fire and reorganize Yahoo’s workforce as they see fit, 

without fear of triggering the benefits provided by the Plans.  Yahoo’s employees gain 

nothing if the Board enters into any of the potential alternative transactions hidden under 

the cloak of the business strategy privilege.  Yet if Icahn’s slate prevails, Yahoo 

shareholders will be funding huge cash severance and equity acceleration over the 

following two years for every employee who is either terminated or who resigns with 

“good reason” as that phrase is loosely defined in the Severance Plans.  This 

discriminatory application of the Severance Plans coerces the stockholder vote. 

Moreover, the costs, burdens, and perverse incentives of the Severance Plans are 

most acute in the context of an acquisition, for which an orderly integration is critical.  As 

explained in the accompanying expert declaration of John C. Fox, a Silicon Valley-based 

employment law attorney well known to this Court,1 the benefits of the Severance Plans 

are exorbitant and, due to the breadth and vagueness of the “good reason” definition, any 

Yahoo employee can assert a credible claim for severance benefits in the two-year 

aftermath of an acquisition, and is incented to do so, even if the employee is resigning for 

personal reasons or otherwise inclined to stay.  An acquiror may determine that to 

forestall mass resignations it must buy out the workforce’s severance benefits in full. 

Stockholders who do not want to trigger the exorbitant costs of the Severance 

Plans are coerced into voting for the incumbent directors, and acquiescing to business 

                                                 
1 In the Disney litigation, this Court found Fox’s expert reports to be of “significant value to the Court” and 
“very thorough, well reasoned and informed by Fox’s extensive practical experience as an employment law 
litigator and advisor.”  In re Walt Disney Co. Deriv. Litig., 907 A.2d 693, 744 (Del. Ch. 2005), aff'd,  906 
A.2d 27 (Del. 2006)..  
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strategies that keep Yahoo independent.  Stockholders are being asked to cast ballots 

under the cloud of the disparate impact of the Severance Plans on the Icahn slate and on 

Icahn’s professed desire to re-ignite merger discussions with Microsoft.  This type of 

immediate, irreparable harm justifies a prompt hearing on the merits.  As the Court stated 

when denying plaintiffs’ original motion to expedite: 

If you learn something in the discovery that suggests that it is more than 
just speculation what this harm is, more than just speculation about when 
this might occur, that it is having the effect you are claiming it is having 
on potential interests of acquirors, than you may come back to ask me to 
schedule it on an expedited basis then.  
 

(Mar. 24, 2008 Tr. at 37-38)  That time has come. 

This litigation is the only vehicle for adjudicating the validity of the Severance 

Plans.  Icahn held no Yahoo shares when the Severance Plans were adopted and thus 

cannot readily sue over their coercive effect.  Microsoft has its own business reasons for 

not seeking to invalidate benefits for potential future employees.  

Plaintiffs have developed a case for invalidation of the Severance Plans that can 

be brought to trial next month.  We deposed the Yahoo human resources executives 

responsible for putting together the Severance Plans.  We deposed the respective 

compensation consultants of Yahoo and the Compensation Committee.  The Chairman of 

the Compensation Committee will be deposed this Friday.  Another outside director has 

been noticed for deposition, and a limited number of additional depositions can be 

noticed as needed in short order.  Microsoft has been served with subpoenas and, we are 

told, will shortly provide a date for its deposition.   

Based on the discovery already obtained, it is apparent that Board and 

Compensation Committee approval of the Severance Plans was not grounded in any 
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informed analysis of the unprecedented scope of the Severance Plans, their huge cost and 

destructive impact on employee incentives, or their defensive and coercive aspects on a 

potential acquiror or proxy contestant.  Instead, management withheld advice and 

information from its compensation consultant showing the unreasonableness of the 

Severance Plans and sold the Plans to the Board based on an inapt comparison with 

retention incentives proposed by Microsoft, which sought to retain employees after a 

change of control, and not to trigger an employee walkout upon a change of control.    

A July trial on the validity of the Severance Plans is imperative for Yahoo 

shareholders.  The cost of the Severance Plans, the destructive incentives they create for 

employees, their inadequate disclosure to the Board and the stockholders, their inability 

to be rescinded, and their affect on a proxy contest or potential acquisition implicate a 

variety of legal doctrines that militate in favor of a prompt, real-time final adjudication.  

Invalidation of the Severance Plans prior to a stockholder vote upon a finding of breach 

of fiduciary duty is the most appropriate remedy.  A future damage remedy against Jerry 

Yang and his fellow directors for the lost sale opportunity flowing from adoption of the 

Severance Plans is an inadequate substitute. 

STATEMENT OF FACTS2

A. The Severance Plans Are a Defensive Measure Adopted Without Regard for  
  the Concerns Expressed By Yahoo’s Compensation Consultant 

On January 31, 2008, Microsoft proposed a merger with Yahoo, articulating the 

importance of an optimal integration and plans to offer significant retention packages to 

Yahoo employees.  (Compl. ¶¶ 37, 39)  Yahoo management and their takeover defense 

counsel began developing the Severance Plans the following day.  Also on February 1, 

                                                 
2 This Statement of Facts is intended to summarize certain basic facts and factual allegations, and not to 
catalogue a full evidentiary record or discovery record for purposes of a final hearing on the merits.  
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Yahoo’s co-founder and Chief Executive Officer, Jerry Yang, excused Yahoo’s senior 

human resources executives and the Compensation Committee’s independent advisors 

before convening a closed session of the Compensation Committee to obtain approval to 

commence work on the Severance Plans.  The Compensation Committee’s compensation 

consultant, F.W. Cook & Co., was not told about the Severance Plans until several days 

later, after Yang and senior management had shaped the key terms.  (Id. ¶¶ 51-54)   

The initial version of the severance plan prepared by Yahoo’s human resources 

executives and sent to Yang on February 3 was of limited scope.  In the event of an 

employee’s termination after a change of control (a “double trigger”):  (i) stock options 

granted in August 2007 to about 700 executives would fully vest; (ii) a pool of newly 

granted restricted stock units would vest; and (iii) cash severance would be paid in 

amounts consistent with the severance paid as part of a just-announced 7% reduction in 

force.  (Compl. ¶ 56)  

Yang and Yahoo’s takeover defense advisers insisted on a far more aggressive 

plan.  Over the next few days, the plan expanded to provide fully accelerated vesting of 

all equity-based compensation granted to all employees.  (Id. ¶ 57)  Cash severance 

amounts also dramatically increased.  (Ex. F) 

Instead of paying severance benefits only to employees actually terminated 

following a change of control, the revised plans also provided that each Yahoo employee 

would receive full severance benefits upon a voluntary resignation “for good reason” 

after a change in control, with “good reason” expansively defined to include any 

“substantial adverse alteration in the Eligible Employee’s duties or responsibilities” at 
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any time during the two years following a change in control.  (Ex. G § 1.133; see Compl. 

¶ 63) 

Yahoo management consulted with Compensia as its compensation consultant.  

Compensia’s President, Tim Sparks, advised Yahoo management at the outset that he was 

“generally opposed to duties and responsibilities provisions” as a trigger to a “good 

reason” resignation, and that in his experience “those provisions have troubling 

administrative elements to them” that pose difficulties for an acquiror.  (Sparks 66; see 

also id. at 70, 71) (Ex. H)  Sparks further advised Yahoo management that fully 

accelerating all unvested equity for senior executives compensated them “very 

aggressively.”  (Sparks 298-300)  There is no record of Sparks’ advice being conveyed to 

the Board.   

The Severance Plans were approved in concept by the Board on February 8, and 

formally approved by the Compensation Committee on February 12 (id. ¶¶ 70, 72), the 

day after Yahoo’s Board publicly announced their determination that Microsoft’s merger 

proposal undervalued Yahoo.   

B. The Severance Plans Are Like an Unredeemable Dead-Hand Poison Pill  

The Severance Plans are not subject to alteration by the Board or its replacement: 

The Plan may not be terminated during the Potential Change in Control 
Period or during the Change in Control Protection Period.  The Plan 
may be amended by the Board at any time; provided, however, that during 
the Potential Change in Control Period and the Change in Control 
Protection Period, the Plan may not be amended if such amendment 
would in any manner be adverse to the interests of any Eligible 
Employee . . . . 

                                                 
3 Yahoo adopted two separate but almost identical severance plans, one for Level I and Level II employees 
and another for Level III, IV and V employees.  For purposes of convenience we cite only to the publicly 
disclosed plan for Level I and Level II employees. 
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(Ex. G § 5) (emphasis added).  “Potential Change in Control Period” is defined as 

beginning upon a “Potential Change in Control,” which is itself defined as including a 

public announcement to take “action which, if consummated, would constitute a Change 

in Control.”  (Ex. G §§ 1.18, 1.19)  Since “Change in Control” is defined to include 

electing a majority of new directors, which Icahn intends to do, the Severance Plans may 

not be rescinded or narrowed by the Board during the current proxy contest.  In other 

words, the current Board disabled itself from acting during a critical time when 

shareholders should be able to rely on their directors to act in their interests.   

The current Board also disabled a potential future board elected by Icahn from 

rescinding or narrowing the Severance Plans.  The “Change in Control Protection Period” 

commences upon the election of a new Board majority and ends “on the second 

anniversary of such date.”  (Ex. G § 1.5)  Unless the Severance Plans are invalidated, 

Icahn must solicit votes without the ability to run on a platform of rescinding the 

Severance Plans and negotiating freely with Microsoft and others unencumbered by the 

costs and perverse incentives they create.   

Only the Court can invalidate the severance plans.  The incumbent directors can 

rescind or narrow the Severance Plans only in their capacity as defendants in this action. 

C. The Board’s Ignorance of the Unprecedented Breadth and Cost of the 
Severance Plans Favors a Hearing 

A brief review of the Plans and the process through which they were approved by 

the Board highlights why shareholders need a ruling on their validity in a timely manner.  

No benchmark data or opinions about market terms for change of control employee 

severance plans were provided to the Board.  (Compl. ¶ 71)  This failure is particularly 

egregious because the Severance Plans are unprecedented in cost and scope. 
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As discussed in the Fox Declaration, the Severance Plans are highly unusual and 

broad in two different respects.  First, it is exceedingly rare to grant every employee the 

right to resign and obtain severance benefits based on a change in that employee’s “duties 

or responsibilities” following a change of control (a “‘duties or responsibilities’ trigger”).  

Fox has worked with hundreds of severance plans and agreements, but he is aware of 

only three prior instances in which a plan gave every employee a “duties or 

responsibilities” trigger.  Second, the sheer magnitude of the cash severance benefits are 

“eye popping” by Silicon Valley standards, while the full acceleration of all unvested 

equity is also unusual.  (Fox Decl. ¶¶ 4, 5, 11) 

The munificence of the Severance Plans is perhaps best conveyed by review of a 

chart that Yahoo management received from Compensia but did not provide to the Board.  

(Ex. F)  The chart compares the benefits of the Severance Plans to those of three 

companies identified by Yahoo senior management that had adopted generous broad-

based severance plans in the face of a potential hostile takeover (BEA Systems, 

PeopleSoft and Seibel Systems).  The number of months of cash severance payable by 

Yahoo is significantly higher than all three other companies, especially for middle 

management.  PeopleSoft and Seibel Systems provided for full vesting acceleration of all 

stock awards, as does Yahoo.  BEA Systems, a Compensia client, provided for only 50% 

accelerated vesting.   

Missing from the chart is any information about what triggers an entitlement to 

the severance benefits.  Yahoo gives all employees a broad “duties or responsibilities” 

trigger, based on whether there has been a “substantial adverse alteration” in the 

employee’s duties or responsibilities in the two years following a change of control.  (Ex. 
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G § 1.13)  None of the other three companies grant employees such broad power and 

such a long time period to pull their own severance trigger: 

• The BEA Systems plan has no “duties or responsibilities” trigger.  (Ex. I  4) 

• The Siebel Systems plans have no “duties or responsibilities” trigger for 
employees below  the Vice President level.  (See Ex. J at 4)  

• PeopleSoft’s amended stock option plan has a trigger based on a “material 
reduction in [the employee’s] authority or duties” within one year following a 
change of control.  (Ex. K at 1-2, 3)4 

Yahoo’s Severance Plans are, uniquely, at the extreme in (a) the amount of equity 

acceleration, (b) the amount of cash compensation, and (c) the existence, breadth and 

duration of the “duties or responsibilities” trigger.  This combination of extreme features 

maximizes the cost of terminating employees, maximizes the number of employees who 

can claim severance benefits, and maximizes the total cost and burden to an acquiror.  

Yet this comparative information was not provided to the Board.    

D. The Board Did Not Analyze How the Capacious and Vague 
 “Duties or Responsibilities” Trigger Incents Yahoos to Assert  
 Severance Claims, Imposing Massive Burdens on an Acquiror 

Fox explains that the phrase “substantial adverse alteration” in an employee’s 

duties or responsibilities is not a legal term of art with a settled meaning under either  

California law or federal employment or benefits law.5  (Fox  Decl. ¶ 13)  To the 

contrary, the contractual language is broad and vague and potentially embraces a 

multitude of fact scenarios.  Fox notes that there is significant debate among courts as to 

                                                 
4 Fox explains that an “adverse alteration” in duties or responsibilities is broader than a “reduction” in 
duties or responsibilities, since new duties can be deemed adverse.  (Fox Decl. ¶ 15)  The fact that the 
protection period of the Yahoo Severance Plans extends for two years, rather than one year, means there is 
more time for severance-triggering alterations in job duties to occur. 
 
5 The Severance Plans provide that they shall be construed and enforced according to the laws of the State 
of Delaware to the extent not preempted by federal law or other applicable local law.  (Ex. G § 6.9)  Fox 
does not opine as to whether “substantial adverse alteration” has any special meaning under Delaware law.  
A LEXIS search turns up no Delaware cases or statutes that use the phrase. 
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the scope of “adverse” within the meaning of federal and state discrimination law, and 

that there are hundreds of Equal Pay Act case decisions evaluating whether two jobs or 

sets of job duties are sufficiently similar for purposes of comparing compensation.  (Fox 

Decl. ¶ 16) 

Fox opines that various consequences follow from the breadth and vagueness of 

the “substantial adverse alteration” trigger.  Employees can make credible demands for 

severance benefits, even if they are planning to resign for personal reasons or otherwise 

not inclined to leave.  Human resources and legal personnel face an administrative 

nightmare in giving the required individualized consideration to each claim.  An active 

plaintiffs employment bar in Northern California would be keenly interested in 

challenging denials of severance benefits, and it can be expected that class action 

litigation will be filed and certified over whether various types of job changes constitute a 

“substantial adverse alteration” in job duties or responsibilities.  This prospect, Fox 

explains, cannot be cheaply or easily avoided. (Fox Decl. ¶¶ 16-21)  Fox’s Declaration 

amplifies on the previously filed Affirmation of James Reda, which spoke of the 

“possibility of a massive number of constructive terminations,” and how the Severance 

Plans create a financial incentive and leverage for employees to threaten to exercise their 

severance rights, which creates a “ripple effect and collateral damage” throughout the 

workforce.  (Reda Aff. ¶¶ 15-17) 

Yet nobody involved in developing or approving the Severance Plans analyzed 

for the Board the impact of giving every employee the incentive to claim a constructive 

termination based on changed duties or responsibilities. There was no analysis of the 

effect on an acquiror’s ability to achieve a smooth integration, or of how many 
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employees could be expected to claim severance rights for a constructive termination.  

(Compl. ¶ 68)  Management advised the Board that a termination of just 15% of the 

workforce was the most likely scenario, a figure based on nothing more than Microsoft’s 

public statements about maintaining much of Yahoo’s workforce and a guess about the 

extent of administrative overlap.  Yahoo’s management disregarded the effect of the 

easily pulled “substantial adverse alteration” trigger.  (Id.) 

Better information on this subject was reasonably available.  Compensia’s Sparks 

had expressly advised management against including a “duties or responsibilities” 

trigger, because of the problems they impose on an acquiror.  (Sparks 66, 70, 71)  From 

personal experience, he knew that some acquirors confronted with these issues decide to 

take the path of least resistance, interpret the “duties or responsibilities” trigger broadly, 

and pay the claims.  (Sparks 67-69)   

Jonathan Dillon, Yahoo’s Senior Director of Integration & Corporate 

Development, immediately understood upon learning of the adoption of the Severance 

Plans that they would “make things increasingly more expensive for msft.”  (Compl. ¶ 66 

& Ex. D)  He explained that it is “tough [for an acquiror] to take a hard line on” a duties 

or responsibilities trigger, and that Microsoft will “need to effectively buy us out with 

more retention” in order to keep employees from claiming an entitlement to severance.  

(Id. ¶ 67 & Ex. D)  If an acquiror attempts to deal preemptively with the perverse 

incentives created by the Severance Plans, and pay the benefits without first forcing an 

employee to resign, the cost of doing so is approximately $2.4 billion, assuming a $35 per 

share acquisition price.  (Compl. Ex. E) 
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In the absence of any real benchmarking, or any analysis of the incentives and 

costs associated with a broad “duties or responsibilities” trigger and expensive severance 

benefits, management sold the Severance Plans to the Board as reasonable in light of the 

$1.5 billion that Microsoft intended to spend on employee retention.  The comparison is 

fatuous.  Microsoft’s goal was to incentivize key employees to stay with the company 

after a merger.  Only a small portion of the $1.5 billion would be paid to terminated 

employees.  Yahoo’s plan compensates terminated employees and incentivizes others to 

quit.  (Compl. ¶ 71)   

E.   Yahoo’s Misleading Disclosure of the Severance Plans 

Yahoo’s definitive proxy statement, filed on June 9, 2008 (the “Proxy”) (Ex. L), 

states on page 38 that the Severance Plans were “designed, in light of the uncertainty 

caused by the Microsoft proposal, to help retain the Company’s employees, maintain a 

stable work environment and provide certain economic benefits to the employees in the 

event their employment is actually or constructively terminated in connection with a 

change in control of the Company.”  In reality, the Severance Plans were designed to 

throw sand in the gears of Microsoft’s desire for an orderly integration and to defend 

against a potential proxy contest.  Additionally, as Fox explains, the Severance Plans 

cover much more than an actual or “constructive” termination.  (Fox Decl. ¶ 14)    

The Proxy nowhere mentions that severance benefits may be claimed by an 

employee based on a “substantial adverse alteration” of the employee’s duties or 

responsibilities following a change of control, or that the terms of the Severance Plans 

may not be amended during the pendency of a proxy contest or for two years following a 

victorious proxy contest.  (See Ex. L) 
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The Proxy states on page 39 that “Compensia advised the Company and F.W. 

Cook & Co. advised the Compensation Committee with respect to the terms of the 

plans.”  The Proxy misleadingly omits that Yahoo management disregarded and withheld 

from the Board critical advice and information provided by Compensia.  The Proxy also 

omits that neither Compensia nor F.W. Cook & Co. attended any relevant meeting of the 

Board or Compensation Committee or rendered any opinion for the benefit of Yahoo’s 

directors.  (Compl. ¶¶ 53, 70, 72) 

ARGUMENT 

I. AN OPPORTUNITY TO SEEK INVALIDATION OF THE SEVERANCE 
PLANS IN ADVANCE OF THE SHAREHOLDER MEETING IS 
IMPERATIVE 

The Court should decide Plaintiffs’ challenges to the Severance Plans before the 

next director election takes place, and before further harm becomes irreparable.6  The 

Microsoft merger proposal gave rise to the “omnipresent spectre” of director self-interest 

that has animated Delaware law for over two decades.  The Unocal standard, as 

interpreted by Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361 (Del 1995), imposes on a 

corporation’s board the burden of showing (1) that it “had reasonable grounds for 

believing that a danger to corporate policy and effectiveness existed;” and (2) “that [its] 

defensive response was reasonable in relation to the threat posed.”  Unitrin, 651 A.2d at 

1373.  There is little doubt the Severance Plans are a defensive measure. See, e.g., 

Crandon Capital Partners v. Shelk, 181 P.3d 773, 785-86 (Or. App. 2008) (holding that 

timing of adoption of golden parachute program and expansiveness of terms demonstrate 
                                                 

6 Given the advanced state of discovery on the Severance Plan issues, this is not an application for 
expedited treatment.  Nevertheless, the standard for expedited treatment is satisfied because “plaintiff has 
articulated a sufficiently colorable claim and shown a sufficient possibility of a threatened irreparable 
injury.”  Giammargo v. Snapple Beverage Corp., 1994 Del. Ch. LEXIS 199, at *6 (Nov. 15, 1994).   
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that board was operating in defensive mode for purposes of applying Unocal heightened 

scrutiny).  Plaintiffs have assembled, and continue to assemble, strong evidence showing 

that the Severance Plans are disproportionate to any cognizable threat, and that the Board 

and Compensation Committee were not adequately informed of the burdens imposed by 

the Severance Plans on an acquiror or proxy contestant.7   

Absent a prompt day in court, Icahn’s proxy contest will be encumbered by the 

fact that election of his slate would be the first trigger of the double-trigger Severance 

Plans, creating the opportunity for employees to pull the second “good reason” 

resignation trigger.  Stockholders are forced to weigh that outcome in deciding whether to 

elect nominees intent on taking a new approach in dealing with Microsoft.  The terms and 

structure of the Severance Plans, and the current posture of the control contest, implicate 

concerns that have prompted this Court to hear claims for prompt equitable relief:   

1. Shareholder vote coercion - the Severance Plans unfairly discriminate 
against shareholder-nominated slates of directors;  

2. Lost opportunity to sell shares - the Severance Plans have an improper 
deterrent effect on a potential acquisition by Microsoft; 

3. Impairment of the Board’s (and any replacement board’s) statutory 
authority –the Severance Plans are immune to rescission or repair by the 
current or any future board during the pendency of a control contest, even 
if doing so is a prerequisite to pursuing a beneficial transaction, thus 
undermining the authority of Yahoo directors to direct the corporation’s 
affairs, pursuant to Section 141(a) of the DGCL;  

                                                 
7  See In re Dairy Mart Convenience Stores, Inc., 1999 Del. Ch. LEXIS 94, at *50-51 ( May 24, 

1999) (“I have severe reservations about concluding that the board’s action fell within a range of 
reasonableness.  It is unclear whether the directors understood the effects of their actions.”); Mentor 
Graphics Corp. v. Quickturn Design Sys., Inc., 728 A.2d 25, 51 (Del. Ch. 1998) (invalidating delayed 
redemption poison pill where its operative terms  “cannot be reconciled with the directors’ stated 
justification for adopting it,” and therefore “the board has not carried its burden of demonstrating that the 
DRP is reasonable in relation to the perceived threat”), aff’d on other grounds, Quickturn Design Sys., Inc. 
v. Shapiro, 721 A.2d 1281 (Del. 1998).  See also Mills Acquisition Co. v. MacMillan, Inc., 559 A.2d 1261 
(Del. 1989) (granting injunction where key information not disclosed to the Board) 
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4. Misleading proxy disclosures – the Yahoo Board fails to disclose key 
terms of the Severance Plans and falsely and misleadingly discloses their 
purpose and the process of their adoption.  

A. The Severance Plans Inequitably Discriminate Against Shareholder-
Nominated Slates of Directors, Coercing the Shareholder Vote 

“The shareholder franchise is the ideological underpinning upon which the 

legitimacy of directorial power rests.”  Blasius Industries v. Atlas Corp., 564 A.2d 651, 

659 (Del. Ch. 1988).  A vote that punishes shareholders for replacing the incumbent 

board is a coerced vote, and it is critical that shareholders be given the opportunity to 

present coercion claims before that vote takes place.  As Vice Chancellor Strine observed 

in Chesapeake Corp. v. Shore, 771 A.2d 293, 323 (Del. Ch. 2000), this Court should 

“infuse its Unocal analyses with the spirit animating Blasius and not hesitate to use its 

remedial powers where an inequitable distortion of corporate democracy has 

occurred.”  Id. at 323 (emphasis added).  In Chesapeake, the Court held a trial amidst a 

proxy contest and invalidated various improper defensive measures.   

The Severance Plans coerce the upcoming vote by making the election of a new 

Board majority a first trigger for severance rights.  The Board imposed this burden on 

proxy contestants, while maintaining for itself a free hand to fire, move, restructure and 

reorganize Yahoo’s workforce as they see fit.  It is telling that the Board only grants 

rights that trigger massive payouts to employees in the event the Board is not in control 

of the Company.  The distinction makes no sense from the perspective of an employee.  

The improper purpose and effect of burdening an insurgent slate and not the management 

slate is to defeat a proxy contest.  The imposition of potentially massive severance 

obligations in a manner that discriminates between slates of nominees raises serious 

questions about stockholder coercion that should be decided before the vote takes place.   
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B.  The Potential Sale of the Company May Turn on the Validity of the 
Challenged Severance Plans 

The cost of the Severance Plans may represent the difference between whether a 

mutually agreeable sale price with Microsoft is struck.  Reportedly, the cost of the 

Severance Plans was a “big issue” to Microsoft for purposes of determining how much to 

offer to pay for Yahoo.  (Ex. E at 2)  Icahn has suggested bridging a price gap that may 

depend on rescinding the Severance Plans.  (Ex. C)  Plaintiffs seek a prompt hearing so 

that this historic opportunity is not squandered.  See, e.g. ACE Ltd. v. Capital Re Corp., 

747 A.2d 95, 104-5 (Del. Ch. 1999) (“the Delaware law of mergers and acquisitions has 

given primacy to the interests of stockholders in being free to maximize value from their 

ownership of stock without improper compulsion from executory contracts entered into 

by boards”).  Invalidating the Severance Plans before a stockholder vote may allow for a 

negotiated sale of the Company.  Delay in adjudicating the validity of the Severance 

Plans may mean the loss of an opportunity to sell Yahoo to Microsoft, leaving the 

shareholders with the inadequate alternative of a claim for monetary damages.8   

C.  The Board Improperly Abdicated Its Statutory Authority And 
Disabled The Authority of a Replacement Board  

Icahn has called for the Board to rescind the Severance Plans, and the Board has 

refuses to do so, but they each ignore that the Board disabled itself from rescinding the 

Severance Plans, even if doing so is necessary to achieve a sale transaction the Board 

supports.  Defensive measures that disable Board conduct in a meaningful way and are 

not subject to any “fiduciary out” are invalid.  See, e.g., Paramount Communications Inc. 

                                                 
8   Establishing and collecting damages likely would depend on which directors are exculpated from 

monetary liability based on whether they breached their duty of loyalty – a burden that need not be satisfied 
for purposes of obtaining injunctive relief.   Arnold v. Society for Sav. Bancorp, Inc., 678 A.2d 533, 535 n.2 
(Del. 1996) (“Under 8 Del. C. §192(b)(7), directors are not exempt from equitable relief…”).   
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v. QVC Network Inc., 637 A.2d 34, 51 (Del. 1994) (“To the extent that a contract, or a 

provision thereof, purports to require a board to act or not act in such a fashion as to limit 

the exercise of fiduciary duties, it is invalid and unenforceable.”).   

The Severance Plans are analogous to (but materially worse than) “no-talk” 

provisions that “prevent a board from meeting its duty to make an informed judgment 

with respect to even considering whether to negotiate with a third party.”  Phelps Dodge 

Corp. v. Cyprus Amax Minerals Co., 1999 WL 1054255, at *1 (Del. Ch. Sept. 27, 1999); 

see also Ace Ltd. v. Capital Re Corp., 747 A.2d 95, 98-99 (Del. Ch. 1999) (describing 

such provisions as “pernicious” because they involve “an abdication by the board” of its 

fiduciary duties and such restrictions “comes close to self-disablement by the board.”).  

Here, the Yahoo Board has disabled itself from pursuing a deal contingent on removing 

the Severance Plans, irrespective from the merits of the proposal. 

The Board has also impaired the ability of any replacement board from rescinding 

the Severance Plans and negotiating the sale of the company to a buyer unwilling to 

accept the burdens of the Severance Plans.  The Quickturn Court ruled, following a trial 

held during the pendency of a proxy fight, that the problem with a six-month delayed 

redemption poison pill is that it “restricts the board’s power in an area of fundamental 

importance to the shareholders-negotiating a possible sale of the corporation,” contrary to 

the mandate of Section 141(a) of the DGCL.  Quickturn, 721 A.2d at 1291-92.  The 

Severance Plans have a more prolonged effect, as they continue for two full years 

following any change in control, not just six months.  They also inhibit a replacement 

Board (but not the incumbent directors) from taking any significant actions that may 

impact large numbers of employees, a powerful inhibition given the fast-changing nature 
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of Yahoo’s business and the fact that Yahoo was in the middle of a strategic restructuring 

even before Microsoft emerged.  (Compl.  ¶¶ 33-36).  While a dead hand or slow hand 

poison pill limits board action in the limited aspect of selling the company, the Severance 

Plans directly undermine a new board’s ability to manage the business and affairs of the 

corporation, in violation of Section 141(a) of the DGCL. 

The Court should schedule a prompt hearing to give Plantiffs the chance to prove 

that the Severance Plans deserve the same fate as no-talk provisions and dead hand 

poison pills. 

D.  Proxy Claims Are Best Determined Before a Stockholder Vote 

This Court has made clear its strong preference for resolving disclosure claims 

before the irreparable harm of a tainted vote takes place:  

Delaware courts have stated a preference for having this type of proxy-
related disclosure claim brought as one for a preliminary injunction before 
the shareholder vote, as opposed to many months after. “An injunctive 
remedy specifically vindicates the stockholder right at issue-the right to 
receive fair disclosure of the material facts necessary to cast a fully 
informed vote-in a manner that later monetary damages cannot and is 
therefore the preferred remedy, where practicable.” This preference 
stems from the inherent difficulties in fashioning an appropriate remedy 
for disclosure violations significantly after the fact. 

Globis Partners, L.P. v. Plumtree Software, Inc., 2007 WL 4292024, at *11 (Del. Ch. 

Nov. 30, 2007) (emphasis added).  See also ODS Technologies, L.P. v. Marshall, 832 

A.2d 1254, 1262 (Del. Ch. 2003) (“The threat of an uninformed stockholder vote 

constitutes irreparable harm.”).  

The Proxy Statement is misleading in not disclosing the critical “substantial 

adverse alteration” trigger for a “good reason” resignation, and in stating that certain 

compensation consulting firms provided advice, without any indication that Compensia’s 

advice about not including a “duties or responsibilities” trigger was ignored, and the 
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limited nature of each firm’s role.  The time for resolving these disclosure claims is now, 

before a stockholder vote.   

II.  INVALIDATION OF THE SEVERANCE PLANS IS A PROPER REMEDY 

As noted above, a contract is “invalid and unenforceable” if it “purports to require 

a board to act or not act in such a fashion as to limit the exercise of fiduciary duties.”  

Paramount, 637 A.2d at 51.  Invalidation of the Severance Plans is not only a necessary 

remedy, it conforms with how other courts have addressed improper defensive measures 

in the guise of compensation programs.  In Buckhorn, Inc. v. Ropak Corp., 656 F. Supp. 

209 (S.D. Oh. 1987), aff’d, 815 F.2d 76, 1987 U.S. App. LEXIS 2506 (6th Cir. 1987), the 

District Court recognized the irreparable injury associated with the authorization of 

accelerated vesting of existing stock options and new stock options upon a change of 

control, and the Sixth Circuit ruled that “the interests of the shareholders and the public 

interest will be advanced by maintaining the injunctions.”  1987 U.S. App. LEXIS 2506, 

at *3.  See also Black & Decker Corp. v. Am. Standard Inc., 682 F. Supp. 772, 786 (D. 

Del. 1988) (enjoining compensation plans that provided for accelerated payments upon 

change of control); NCR Corp. v. AT&T Co., 761 F. Supp. 475, 502-03 (S.D. Ohio 1991) 

(declaring after trial that as ESOP created in response to a tender offer was “invalid and 

unenforceable” and enjoining the voting of the preferred shares purchased by the ESOP).   

Invalidation is especially appropriate here, given that management withheld 

benchmark data and the critical advice of Compensia not to include a “duties or 

responsibilities” trigger, misconduct that now stands in the way of a Microsoft 

acquisition and a fair proxy fight.  See Mills Acquisition Co., 559 A.2d at 1279 

(“[J]udicial reluctance to assess the merits of a business decision ends in the face of illicit 
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manipulation of a board’s deliberative processes by self-interested corporate 

fiduciaries.”). 

CONCLUSION 

WHEREFORE, for all the foregoing reasons, Plaintiffs respectfully request the 

setting of a prompt trial date in advance of the August 1, 2008 shareholder meeting on 

plaintiffs’ claim to invalidate the Severance Claims and obtain corrective disclosures 

relating thereto. 

 

 
OF COUNSEL: 
 
Mark Lebovitch 
Jonathan Harris 
Brett M. Middleton 
BERNSTEIN LITOWITZ BERGER 
   & GROSSMANN LLP 
1285 Avenue of the Americas 
New York, New York 10019 
(212) 554-1400 
 
Dated:  June 9, 2008 

/s/ Joel Friedlander                     
Andre G. Bouchard (Bar No. 2504) 
David J. Margules (Bar No. 2254) 
Joel Friedlander (Bar No. 3163) 
Evan O. Williford (Bar No. 4162) 
BOUCHARD MARGULES & 
  FRIEDLANDER, P.A. 
222 Delaware Avenue, Suite 1400 
Wilmington, Delaware 19801 
(302) 573-3500 
 
Co-Lead Counsel for Plaintiffs  

  
 

{BMF-W0097400.} 20









































































































































































 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on June 9, 2008  I caused a copy of the foregoing Plaintiffs’ 

Opening Brief In Support of Their Motion To Set Trial Date to be served on the following 

counsel via LexisNexis File & Serve:   

   Edward P. Welch, Esquire 
   Skadden Arps Slate Meagher & Flom 
   One Rodney Square 
   Wilmington, DE 19801 
 
   David C. McBride, Esquire 
   Young Conaway Stargatt & Taylor 
   The Brandywine Building 
   1000 West Street 
   Wilmington, DE 19801 

 
 
       /s/ Joel Friedlander                             
       Joel Friedlander (#3163) 
 
 

{BMF-W0097393.} 


	PLAINTIFFS’ OPENING BRIEF IN SUPPORT OF
	PRELIMINARY STATEMENT 1
	STATEMENT OF FACTS 4
	A.  The Severance Plans Are a Defensive Measure 
	 Adopted Without Regard for the Concerns Expressed 
	By Yahoo’s Compensation Consultant 4
	B.        The Severance Plans are Like an Unredeemable 
	Dead-Hand Poison Pill 6
	C.        The Board’s Ignorance of the Unprecedented Breadth and Cost of the 
	Severance Plans Favors a Hearing 7
	D. The Board Did Not Analyze How the Capacious and Vague
	“Duties or Responsibilities” Trigger Incents Yahoos to Assert  
	Severance Claims, Imposing Massive Burdens on an Acquiror 9 
	I. AN OPPORTUNITY TO SEEK INVALIDATION OF 
	 THE SEVERANCE PLANS IN ADVANCE OF THE 
	SHAREHOLDER MEETING IS IMPERATIVE 13
	B. The Potential Sale of the Company May Turn on 
	the Validity of the Challenged Severance Plans 16
	C. The Board Improperly Abdicated Its Statutory Authority 
	and Disabled The Authority of a Replacement Board  16
	D. Proxy Claims Are Best Determined Before a Stockholder 
	Vote 18

	II. INVALIDATION OF THE SEVERANCE PLANS IS A PROPER 
	REMEDY 19

	CONCLUSION 19 
	PRELIMINARY STATEMENT
	STATEMENT OF FACTS 
	A. The Severance Plans Are a Defensive Measure Adopted Without Regard for    the Concerns Expressed By Yahoo’s Compensation Consultant
	B. The Severance Plans Are Like an Unredeemable Dead-Hand Poison Pill 
	C. The Board’s Ignorance of the Unprecedented Breadth and Cost of the Severance Plans Favors a Hearing
	D. The Board Did Not Analyze How the Capacious and Vague  “Duties or Responsibilities” Trigger Incents Yahoos to Assert   Severance Claims, Imposing Massive Burdens on an Acquiror
	I. AN OPPORTUNITY TO SEEK INVALIDATION OF THE SEVERANCE PLANS IN ADVANCE OF THE SHAREHOLDER MEETING IS IMPERATIVE
	1. Shareholder vote coercion - the Severance Plans unfairly discriminate against shareholder-nominated slates of directors; 
	2. Lost opportunity to sell shares - the Severance Plans have an improper deterrent effect on a potential acquisition by Microsoft;
	3. Impairment of the Board’s (and any replacement board’s) statutory authority –the Severance Plans are immune to rescission or repair by the current or any future board during the pendency of a control contest, even if doing so is a prerequisite to pursuing a beneficial transaction, thus undermining the authority of Yahoo directors to direct the corporation’s affairs, pursuant to Section 141(a) of the DGCL; 
	4. Misleading proxy disclosures – the Yahoo Board fails to disclose key terms of the Severance Plans and falsely and misleadingly discloses their purpose and the process of their adoption. 
	A. The Severance Plans Inequitably Discriminate Against Shareholder-Nominated Slates of Directors, Coercing the Shareholder Vote
	B.  The Potential Sale of the Company May Turn on the Validity of the Challenged Severance Plans
	C.  The Board Improperly Abdicated Its Statutory Authority And Disabled The Authority of a Replacement Board 
	D.  Proxy Claims Are Best Determined Before a Stockholder Vote

	II.  INVALIDATION OF THE SEVERANCE PLANS IS A PROPER REMEDY

	CONCLUSION



