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PRELIMINARY STATEMENT 

Plaintiffs St. Paul Teachers’ Retirement Fund Association, Public 

Employees’ Retirement System of Mississippi, Jacksonville Police & Fire Pension 

Fund, Louisiana Municipal Police Employees’ Retirement System, and Louisiana 

Sheriffs’ Pension & Relief Fund (collectively, “Plaintiffs”), by their undersigned 

attorneys, in support of the claims set forth in Plaintiffs’ Verified Derivative 

Complaint for Violation of Section 10(b) of the Securities Exchange Act and Rule 

10b-5, Breach of Fiduciary Duty, Aiding and Abetting a Breach of Fiduciary 

Duty, Unjust Enrichment and Recission (the “Complaint”), and pursuant to Rule 

65 of the Federal Rules of Civil Procedure, respectfully request issuance of a 

preliminary injunction preventing Defendants William W. McGuire (“McGuire”) 

and Stephen J. Hemsley (“Hemsley,” and together with McGuire, the “Officer 

Defendants”) from exercising the unlawfully obtained UnitedHealth Group Inc. 

(“UnitedHealth” or the “Corporation”) stock options that are the subject of this 

litigation. 

As of the end of last year, Defendants McGuire and Hemsley owned over 

$2 billion worth of fully vested unexercised UnitedHealth stock options.  ¶ 2.1  As 

alleged in the Complaint, these extremely valuable options were obtained by 

means of an unlawful and illegitimate scheme involving the backdating of the 

options’ grant dates in order to maximize the Officer Defendants’ profits at the 

                                                 
1  All references to “¶__” refer to paragraphs of the Complaint.   
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direct expense of the Corporation.  Backdating options is the equivalent of picking 

the lottery numbers after they have been announced on the evening news.   

All UnitedHealth stock options issued between at least 1997 and 2002 were 

required to carry exercise prices not less than the public market closing price of 

UnitedHealth stock on the date of the grant.  Throughout this time, McGuire and 

Hemsley purportedly received numerous stock option grants bestowing on them 

the right to purchase millions of UnitedHealth shares, year after year, on dates 

when UnitedHealth stock was at a particularly low point, rendering the options 

especially profitable.  This highly favorable time-pattern of the grants received by 

the Officer Defendants—which included grants at, or pennies from, 

UnitedHealth’s annual stock-price low six years in a row—seems too good to be 

true. 

That is because it is not true.  Recent statistical studies published in The 

Wall Street Journal confirm that the likelihood of the Officer Defendants’ pattern 

of options grants occurring innocently is virtually nonexistent.  Specifically, The 

Wall Street Journal’s analysis concluded that the likelihood of the Officer 

Defendants’ pattern of options grants actually occurring as claimed was only 1 in 

200 million or stated differently, a 0.00005% probability.  Backdating the grants—

reviewing the stock-price history and pretending that the grants took place on the 

favorable dates—is the only conceivable explanation.  The issuance of backdated 

stock options is unlawful, ultra vires and outside the scope of legitimate and 
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permissible business conduct.  The practice is inherently manipulative and 

involves a substantial likelihood that business records were intentionally falsified.   

Plaintiffs in this action, a group of sophisticated public pension funds with 

approximately $55 million of current holdings in UnitedHealth, seek to remedy the 

harm caused, and continuing to be caused, to the Corporation by the backdating 

scheme.  To that end, Plaintiffs seek to prevent McGuire and Hemsley from 

exercising, during the pendency of this lawsuit, the stock options they obtained 

through this unlawful scheme.  Basic principles of fairness and equity require that 

McGuire and Hemsley not be allowed to unjustly enrich themselves any further at 

UnitedHealth’s expense while the relevant legal and factual issues are adjudicated.   

UnitedHealth and its shareholders, as well as the greater public interest, 

will suffer substantial irreparable harm if McGuire and Hemsley are permitted to 

continue exercising the very stock options that are the primary subject of this 

lawsuit. Were the Officer Defendants permitted to continue exercising their 

options, the Officer Defendants’ exercise would, among other things,  (i) severely 

damage the integrity of the market for UnitedHealth stock by flooding it with 

invalid and unlawfully issued shares; (ii) give the Officer Defendants the 

opportunity to increase their voting control of the Corporation at innocent 

shareholders’ expense and as a direct result of their own misconduct; and (iii) 

prevent UnitedHealth and its shareholders from being made whole as a result of 

the Officer Defendants’ dissipation of the options contracts and the underlying 

shares. 
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Accordingly, for the reasons set forth in detail below, Plaintiffs’ 

respectfully request the issuance of a preliminary injunction imposing a 

constructive trust over the unlawfully obtained UnitedHealth stock options 

challenged in this lawsuit.  Such equitable relief is a fair and reasonable 

provisional measure that will prevent further harm to UnitedHealth and its 

shareholders, will cause no injury to the Officer Defendants, and will advance the 

manifest public interest involved in this case. 

STATEMENT OF FACTS 

From at least 1997 until 2002 (the “Relevant Period”), stock options 

granted to the Officer Defendants were, at all times, required to carry exercise 

prices no lower than the closing public market price on the date of the grant.  ¶ 38.  

This requirement was set forth in numerous filings with the Securities and 

Exchange Commission (“SEC”) throughout and since this period.  ¶ 39. 

All executive compensation stock options to the Officer Defendants during 

the Relevant Period were issued pursuant to the United Healthcare Corporation 

Amended and Restated 1991 Stock Incentive Plan, Amended and Restated 

Effective May 14, 1997 (the “Plan”). ¶ 38.   The Plan (attached as Ex. A to the 

Declaration of Gerald H. Silk in Support of Motion for Preliminary Injunction (the 

“Silk Decl.”)), which was approved by UnitedHealth shareholders, specifically 

provides that: 

The option price for all Incentive Stock Options 
granted under the Plan shall be determined by the 
Committee but shall not be less than 100% of the fair 
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market value of the Common Shares at the date of 
grant of such option. . . .  For purposes of the 
preceding sentence and all other valuation purposes 
under the Plan, the fair market value of the Common 
Shares shall be as reasonably determined by the 
Committee, but shall not be less than the closing 
price of the stock on the date for which fair market 
value is being determined, as reported on any national 
securities exchange on which the Common Shares are 
then traded. 

¶ 38.  (emphasis added). 

The requirement that stock options be priced on the date of grant was also 

set forth in numerous other publicly filed agreements.  ¶ 39.  Defendant McGuire’s 

employment agreement, dated January 1, 1996 (attached as Ex. B to the Silk 

Decl.) stated that the exercise price of options shall be “the fair market value of 

shares of United Common Stock at the time of the grant as determined by the 

Board of Directors.”  Id.  Similarly, McGuire’s employment agreement, dated 

October 13, 1999 (attached as Ex. C to the Silk Decl.), stated that “[t]he exercise 

price for the Annual Options shall be the closing price for UnitedHealth Group 

Common Stock on the date of issuance.”  Id.  Defendant Hemsley’s employment 

agreement dated October 13, 1999 (attached as Ex. D to the Silk Decl.) likewise 

required that “[t]he exercise price for each share of common stock underlying the 

Annual Options shall be the fair market value of one share of UnitedHealth Group 

Common Stock at the time of the grant.” Id.      

The Officer Defendants purportedly received stock option grants 

throughout the relevant period on extremely favorable dates—typically at or near a 
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historic low or immediately after a sharp dip in the stock price followed by a 

substantial run-up.  ¶¶ 40, 42.  Specifically, Defendants McGuire and Hemsley 

purportedly received stock option grants during the Relevant Period as follows: 

 

Purported 
Date of 
Grant 

Exercise 
Price 

Number of 
Shares Subject 

to Options 
McGuire 2/11/1997 $46.875 250,000 

  10/27/1997 $43.063 200,000 
  1/20/1998 $47.938 250,000 
  10/16/1998 $40.000 240,000 
  2/17/1999 $46.813 250,000 
  10/13/1999 $40.125 1,825,000 
  3/8/2000 $23.813 650,000 
  1/17/2001 $52.688 650,000 
  1/7/2002 $69.550 650,000 
      

Hemsley 2/6/1998 $52.250 60,000 
  8/17/1998 $31.938 100,000 
  10/16/1998 $40.000 120,000 
  2/17/1999 $46.813 100,000 
  10/13/1999 $40.125 910,000 
  3/8/2000 $23.813 300,000 
  1/17/2001 $52.688 300,000 
  1/7/2002 $69.550 300,000 

 

¶ 42. 

As a result of these grants—which included grants at, or pennies from, the 

lowest single trading day for each year—McGuire and Hemsley owned in excess 

of $2 billion worth of UnitedHealth stock options as of the end of last year.  ¶ 2. 

On March 18, 2006, The Wall Street Journal published an article entitled 

“The Perfect Payday” (attached as Ex. E to the Silk Decl.).  The article set forth 

the results of a statistical analysis of the time pattern of options grants to McGuire 

during the Relevant Period.  ¶ 41.  With respect to Defendant McGuire’s grants, 

the article concluded that, “[i]n all, the odds of such a favorable pattern occurring 
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by chance would be one in 200 million or greater.”  Id.  The article concluded that 

the most likely explanation for this pattern of extremely favorable grant dates and 

prices was that they were unlawfully backdated.  Id.  The methodology employed 

in this statistical analysis was described in a companion article entitled “How the 

Journal Analyzed Stock-Option Grants,” published on the same date (attached as 

Ex. F to the Silk Decl.).  ¶¶ 41, n.2.  

In the wake of these revelations reported in The Wall Street Journal, on 

May 11, 2006 UnitedHealth issued its Form 10-Q for the quarterly period ended 

March 31, 2006 (attached as Ex. G to the Silk Decl.).  ¶ 49.  The Form 10-Q 

announced that the Corporation “has identified a significant deficiency in its 

internal controls relating to stock option plan administration and accounting for 

and disclosure of stock option grants.”  ¶ 49, See Ex. G.  The Form 10-Q also 

disclosed that the Corporation would most likely need to restate its previously 

reported financials for fiscal years 2003 through 2005 by as much as $286 million 

as a result of its option granting practices.  Id.  The Form 10-Q stated further that 

the Corporation is the subject of an ongoing SEC investigation into stock option 

grant practices.  Id.  The Form 10-Q also disclosed the likelihood that its stock 

option grant practices caused the Corporation to violate the Internal Revenue 

Code.  ¶ 50.  Specifically, the Corporation announced that compensation from 

exercised stock options issued under the backdating scheme that was previously 

deducted, was in fact, “nondeductible under Section 162(m) of the Internal 

Revenue Code,” and that, as a result, the Corporation “may be required to pay 
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additional taxes and interest associated with deductions it previously took for 

compensation associated with such exercised stock options.”  Id. 

In obvious recognition of the impropriety of the Corporation’s stock option 

granting practices, Defendant McGuire has, since the revelation of the backdating 

scandal, called for UnitedHealth to suspend various forms of executive 

compensation, including an end to stock option compensation for senior 

executives.  Defendant McGuires’ proposal, however, will in no way impact the 

over $2 billion worth of unexercised stock option already granted to McGuire and 

Hemsley.  As was noted in The Wall Street Journal in an article entitled “CEO 

Seeks to Halt Stock-based Pay at UnitedHealth,” (attached as Ex. H to the Silk 

Decl.), “it’s nice to shut the barn door after the horse is out.” 

On May 17, 2006, UnitedHealth announced that it had received a subpoena 

from the United States Attorney for the Southern District of New York requesting 

documents from 1999 to the present relating to the granting of stock options.  ¶ 49.  

The Corporation also announced that it had received a request from the Internal 

Revenue Service for documents from 2003 to the present relating to stock options 

and other compensation for the executive officers named in UnitedHealth’s annual 

proxy statements.  Id. 

The Corporation, along with McGuire and Hemsley, has been named as a 

defendant in at least two securities fraud class actions arising from false financial 

reporting related to backdating of stock option grants to UnitedHealth executives.  

Numerous derivative suits have also been filed.  The Corporation’s market 
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capitalization has declined by roughly $14.4 billion—a decline of approximately 

20%—since revelation of the backdating scandal.  Id. 

ARGUMENT 

I. The Court Should Issue a Preliminary Injunction  

A. The Court Should Impose a Constructive Trust Over the Stock 
Option Contracts 

Plaintiffs request that a constructive trust be placed over all options 

contracts held by the Officer Defendants and procured by them through unlawful 

means at the expense of the Corporation.  As the Eighth Circuit Court of Appeals 

recently explained, “[a] constructive trust is imposed when a defendant has 

possession of particular funds or property that in good conscience belong to the 

plaintiff.”  Knieniem v. Group Health Plan, Inc., 434 F.3d 1058, 1064 (8th Cir. 

2006); see also Beatty v. Guggenheim Exploration Co., 225 N.Y. 380, 386 (1919) 

(Cardozo, J.) (“A constructive trust is the formula through which the conscience of 

equity finds expression.  When property has been acquired in such circumstances 

that the holder of the legal title may not in good conscience retain the beneficial 

interest, equity converts him into a trustee.”).  “The plaintiff must specifically 

identify the particular funds or property in order to obtain a constructive trust.”  

Knieniem, 434 F.3d at 1064. 

In this case, the stock options obtained by the Officer Defendants from 

1997 through 2002 constitute unique and specifically identifiable property that “in 

good conscience” belongs to UnitedHealth.  Id. at 1064. 
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The equitable remedy of a constructive trust “has long been used as a 

remedy for unjust enrichment obtained from a fiduciary’s breach of duty.”  Newby 

v. Enron Corp., 188 F. Supp. 2d 684, 703 (S.D. Tex. 2002).  Indeed, the remedy 

originated in English Courts of Chancery in cases, like this one, involving a 

fiduciary’s abuse of his position within a trust or corporation to wrongfully acquire 

corporate property for himself at the expense of the trust or corporation.  Id.  For 

example, in Keech v. Sandford, 25 Eng. Rep. 221 (Ch. 1726), which involved a 

trustee’s acquiring for himself a lease that had previously belonged to the trust,  

the Chancellor imposed a constructive trust on the lease and the profits obtained 

by the fiduciary.  Newby, 188 F. Supp. 2d at 704.  “Keech continues to be cited by 

the Chancery Courts of England for the principle that profits wrongfully earned by 

a fiduciary based on information gained in performing his duties can be held in a 

constructive trust for the beneficiary of the fiduciary duty.”  Id. 

Courts in the United States have frequently granted preliminary injunctions 

imposing constructive trusts in situations, similar to this one, in which the 

equitable measure is necessary to protect the ability of movants injured by alleged 

breaches of fiduciary duty to recover for their harm, and/or to prevent the 

perpetrators of the fiduciary breaches from unjustly enriching themselves thereby.  

Similarly, courts in the United States have granted preliminary injunctions 

imposing asset freezes on defendants who flout their fiduciary duties under like 

circumstances.  For example: 
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• In Deckert v. Independence Shares Corp., 311 U.S. 282 (1940), the United 
States Supreme Court upheld a district court’s grant of a temporary 
injunction enjoining the defendants from transferring or disposing of the 
proceeds of a transaction challenged on the basis of fraud.  311 U.S. at 284-
90.  The plaintiffs alleged that the proceeds were “in danger of dissipation 
and depletion.”  Id. at 285.  The Supreme Court upheld the injunction as a 
“reasonable measure to preserve the status quo pending final determination 
of the questions raised by the bill.”  Id. at 290.   

• In Aldina v. Internet.com Corp., No. Civ. A. 17235-NC, 2002 WL 
31584292 (Del. Ch. Nov. 6, 2002), shareholders challenged the 
corporation’s sale of a subsidiary company to the CEO, who was also a 
board member and a dominant shareholder, on the ground that the offer was 
for an unfairly low price.  2002 WL 31584292, at *1.  The Delaware Court 
of Chancery imposed a constructive trust over the subsidiary company 
because the CEO’s “ownership arose from the transactions in dispute,” and 
“if this ownership was ‘ill-gotten,’ it follows that a constructive trust may 
be placed upon [the CEO’s] equity interest” in the subsidiary.  Id. at *12.  

• U.S. ex rel. Rahman v. Oncology Assocs., 198 F.3d 489, 499 (4th Cir. 
1999), involved an alleged fraud of the Medicare program.  The movant 
alleged that defendants “were engaging in complex reorganizations and 
transfers of assets to insulate themselves from liability.”  Id. at 492.  The 
Fourth Circuit Court of Appeals upheld the asset-freezing injunction issued 
by the district court, explaining that “[t]o impose a constructive trust over 
assets obtained through fraud requires preservation of the assets, and to be 
able to void fraudulent transfers of assets obtained through fraud likewise 
requires that those assets be preserved.”  Id. at 498. 

• F.T. Intern’l, Ltd. v. Mason, No. Civ.A. 00-5004, 2000 WL 1514881 (E.D. 
Pa. Oct. 11, 2000), involved a plaintiffs’ claim that defendants had 
fraudulently induced plaintiff into depositing large sums in a particular 
bank and then transferred the funds to accounts in their own names at other 
banks by means of “a falsified corporate resolution purportedly adopted by 
plaintiff.”  2000 WL 1514881, at *1.  The court granted preliminary 
equitable relief on the grounds that “freezing the claimed funds is a 
reasonable means to preserve the status quo.”  Id. at *2. 

As in these precedents, the imposition of a constructive trust in this case is 

a simple, eminently fair, and entirely appropriate interim measure to maintain the 

status quo, protect UnitedHealth from further irreparable harm resulting from the 



12 

potential exercise by the Officer Defendants’ of their illegally issued options, and 

prevent any further unjust enrichment of the Officer Defendants during the 

pendency of this litigation.   

II. Plaintiffs Satisfy All Requirements for a Preliminary Injunction 

In the Eighth Circuit, the decision to grant a preliminary injunction is 

governed by a four-part test.  Specifically, the Court must consider: (1) the threat 

of irreparable harm to the movant; (2) the balance between the harm to the movant 

and any injury that the injunction will inflict on the non-moving party; (3) the 

movant’s probability of success on the merits; and (4) the public interest.  See, 

e.g., Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981).  As 

the Court of Appeals has explained, “[a]t base, the inquiry is whether the balance 

of equities so favors the movant that justice requires the court to intervene to 

preserve the status quo until the merits are determined.”  Dataphase Sys., Inc., 640 

F.2d at 113.  “In balancing the equities, no single factor is determinative.”  Id.  

Nevertheless, of the four factors, “likelihood of success on the merits is most 

significant.”  Minnesota Assn. of Nurse Anesthetists v. Unity Hospital, 59 F.3d 80, 

83 (8th Cir. 1995); see also American Dairy Queen Corp. v. New Line Prod., Inc., 

35 F. Supp. 2d 727, 729 (D. Minn. 1998) (Rosenbaum, J.) (explaining that 

“probable success on the merits, is frequently considered the most important” 

factor.)   

Further, “the purpose of a preliminary injunction is merely to preserve the 

relative positions of the parties until a trial on the merits can be held.”  Univ. of 
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Tex. V. Camenisch, 451 U.S. 390, 395 (1981).  “Given this limited purpose, and 

given the haste that is often necessary if those positions are to be preserved, a 

preliminary injunction is customarily granted on the basis of procedures that are 

less formal and evidence that is less complete than in a trial on the merits.”  Id.  

As set forth below, Plaintiffs satisfy each of the factors for a preliminary 

injunction to issue.   

1. Plaintiffs Have a Strong Likelihood of Success on the 
Merits 

In order to obtain a preliminary injunction, a movant must show a 

probability of success on the merits.  See, e.g., Dataphase Sys., Inc., 640 F.2d at 

114.  The Eighth Circuit Court of Appeals has rejected a “wooden application of 

the probability test” under which a movant must establish a “greater than fifty 

percent likelihood that he will prevail on the merits.”  Id. at 113.  Rather, the 

Eighth Circuit has held that “[t]he equitable nature of the proceeding mandates 

that that the court’s approach be flexible enough to encompass the particular 

circumstances of each case.”  Id. 

Plaintiffs’ have a strong likelihood of success on the merits of all claims 

seeking equitable relief asserted in the Complaint.  The Complaint seeks equitable 

relief in three principal forms.  The Complaint seeks equitable rescission2 of all 

                                                 
2 Rescission “is the unmaking of a contract, which not only terminates the contract 
but abrogates it and undoes it from the beginning.”  Johnny’s, Inc. v. Njaka, 450 
N.W.2d 166, 168 (Minn. Ct. App. 1990).  The remedy is justified when the 
contracts at issue are obtained through fraud or misrepresentation.  See, e.g., 
Martin v. Guarantee Reserve Life Ins. Co., 155 N.W.2d 744, 748 (Minn. 1968). 
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executory options contracts unlawfully granted to the Officer Defendants during 

1997 through 2002.  The Complaint seeks disgorgement of the Officer 

Defendants’ unjust enrichment3 obtained by means of these stock options.  The 

Complaint also seeks the imposition of a constructive trust4 over these options 

contracts.  Plaintiffs’ have a substantial probability of success of obtaining all of 

these forms of relief. 

This strong likelihood of success is plainly apparent from at least three facts 

that cannot be legitimately disputed.  First, stock option grants to the Officer 

Defendants were required to priced on the date of grant based on that day’s closing 

market price.  ¶ 38.  Second, published statistical analysis of the time-pattern of 

the options grants—which were worth in excess of $2 billion as of the end of last 

year—concluded to a virtual certainty that the grants did not comply with this 

requirement and that the grants were, in fact, backdated and fraudulently priced 

accordingly.  ¶¶ 36, 40.  Third, since publication of this statistical analysis, the 

Corporation has itself announced deficiencies in its controls over stock option 

grants, as well as the likelihood that it will be required to restate its previously 

disclosed financials as a result of its stock option granting practices.  ¶ 49. 

                                                 
3 To establish a claim for unjust enrichment, a plaintiff “must show that another 
party knowingly received something of value to which he was not entitled, and 
that the circumstances are such that it would be unjust for that person to retain the 
benefit.” Schumacher v. Schumacher, 627 N.W.2d 725, 729 (Minn. Ct. App. 
2001).  
4 A constructive trust “is imposed when a defendant has possession of particular 
funds or property that in good conscience belong to the plaintiff.”  Knieniem, 434 
F.3d at 1064. 
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As set forth above, there is no question that the stock option grants at issue 

were required to carry exercise prices not less than the fair market value of 

UnitedHealth stock on the date of grant and issuance, as measured by the public 

trading price of the stock at the market’s close on that date.  ¶ 38.  The Plan, 

pursuant to which the options were granted, explicitly stated that the exercise price 

of the options “shall not be less than 100% of the fair market value of the 

Common Shares at the date of grant,” and that the fair market value “shall not be 

less than the closing price of the stock on the date for which fair market value is 

being determined.”  See Silk Decl., Ex. A; ¶ 38.  As set forth above, the Officer 

Defendants’ employment agreements contained the same requirement.  See Silk 

Decl., Exs. B-D; ¶ 39.  The Corporation’s SEC filings throughout the period 

likewise set forth this requirement and express compliance therewith.  There is, 

therefore, a strong likelihood that Plaintiffs will establish that the stock option 

grants at issue were required to priced based on the closing price for UnitedHealth 

common stock on the date of grant and issuance. 

As set forth above, statistical analysis of the stock option grants issued to 

the Officer Defendants since at least 1997 through 2002, the results of which were 

reported in The Wall Street Journal, concluded that there is a 1 in 200 million 

chance that the grants actually occurred on the claimed dates.  See Silk Decl., Ex. 

E; ¶ 41.  These odds signify a .00005% probability that the grants were issued in 

accordance with the requirement that their exercise prices be determined on the 
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date of grant.  These statistics indicate a substantial likelihood of success on the 

merits that far exceeds the flexible standard set forth in Dataphase.   

As set forth above, the Corporation has also recently announced that it has 

identified a “significant deficiency” in its controls over stock options grants.  ¶ 49.  

The Corporation has also announced that it is investigating its stock option 

granting practices since at least 1994 and that it “may be required to record 

additional charges for stock-based compensation expense.”  See Silk Decl., Ex. G; 

¶ 49.  The Corporation has further explained that “[a]ny such charges could be 

material and, in such event, require restatement of the Company’s previously filed 

financial statements.”  See id.   The Corporation also said that it could have to 

restate its earnings for 2003, 2004, and 2005 by as much as $286 million.  See id.  

UnitedHealth has also disclosed on May 17, 2006 that it received a subpoena from 

the United States Attorney for the Southern District of New York and a document 

request from the IRS, both related to stock option compensation practices.  ¶ 49.  

Furthermore, the sheer magnitude of the Officer Defendants’ stock option 

compensation and the brazen nature of the backdating scheme signal the Officer 

Defendants’ complete abdication of their fiduciary duties to the Corporation and 

its shareholders.  The Corporation’s disclosure of the existence of a significant 

internal control deficiency related to stock option grants; its stated expectation 

with respect to the need for restatement; the existence of investigations by the 

SEC, United States Attorney, and IRS; and the blatant falsification that was 
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necessary to the backdating scheme all contribute further to Plaintiffs’ strong 

likelihood of success on the merits. 

2. Plaintiffs Will Suffer Irreparable Harm in the Absence of 
a Preliminary Injunction 

In order to obtain a preliminary injunction, a movant must show that 

irreparable harm will result in the absence of the injunction.  See, e.g., Dataphase 

Sys., 640 F.2d at 113; Sanborn Mfg. Co., Inc. v. Campbell Haufeld/Scott Fetzer 

Co., 997 F.2d 484, 485-6 (8th Cir. 1981).  Here, in the absence of a preliminary 

injunction, UnitedHealth—the true plaintiff in interest in this derivative lawsuit—

as well as its shareholders, will suffer irreparable harm in several key respects. 

First, the Officer Defendants’ exercise of the options would irreparably 

harm UnitedHealth by flooding the market with invalid shares of UnitedHealth 

common stock.  UnitedHealth relies on the integrity of the market for its stock, 

which is necessary for the Corporation to maintain open access to U.S. capital 

markets.  Were Plaintiffs' request for a preliminary injunction to be denied, the 

Officer Defendants’ continued exercise of their options through the pendency of 

this case would endanger the integrity of the market for UnitedHealth shares by 

causing numerous—potentially several million—invalid shares to become 

intermingled with valid shares on the open market.  Money damages are simply 

incapable of remedying the damage to UnitedHealth. 

Under Section 302A.401, Subdivision 1 of the Minnesota Business 

Corporation Act, a corporation may issue securities and rights to purchase 
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securities only when duly authorized by the board.  The UnitedHealth Board of 

Directors, with shareholder approval, implemented the Plan, which required that 

stock options carry exercise prices no lower than the closing market price for 

UnitedHealth common stock on the date of grant.  Here, as described above, the 

stock options were not issued in accordance with the Plan and any stock acquired 

through the exercise of an unauthorized option is likewise invalid and void.  See 

Shaw v. Staight, 107 Minn. 152, 160, 119 N.W. 951, 954 (Minn. 1909) (holding 

that, where stock of a corporation has been fraudulently issued by its officers, an 

action for cancellation of the stock may is appropriate.) 

Indeed, it is axiomatic that “[s]tock issued without authority of law is void 

and a nullity.”  Staar Surgical Co. v. Waggoner, 588 A.2d 1130, 1136 (Del. 

1991).5  In Starr Surgical, the Delaware Supreme Court held that when a CEO 

caused a corporation to issue convertible securities to him without proper 

authorization by the board of directors, the shares of common stock issuable upon 

conversion of the invalidly issued convertibles were themselves void.  See id.  

That is precisely what happened in this case.  “Simply stated, if the [executive 

stock options issued to McGuire and Hemsley] were void, . . . then the common 

stock could not be created out of whole cloth.”  Id. 

                                                 
5 Courts in Minnesota have recognized that Delaware corporate law provide useful 
guidance.  See, e.g., In re Xcel Energy, Inc. Sec., Deriv. and “ERISA” Litig., 222 
F.R.D. 603, 606 (D. Minn 2004) (“Shareholder derivative actions are relatively 
rare in Minnesota.  Thus, Minnesota courts often look to the decisions of Delaware 
courts for guidance in this area.”) 
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Any shares issued upon exercise of the Officer Defendants’ stock options 

would also be invalid because they would not be fully paid and nonassessable, as 

legally required.  Section 302A.405, Subdivision 1(a) of the Minnesota Business 

Corporation Act provides that shares may be issued only upon payment of the 

consideration that is determined by a valid vote of the board or, if required by 

the articles of incorporation, a valid vote of the stockholders.  Because the exercise 

price of the outstanding invalidly authorized stock options is not the exercise price 

that was authorized by the stockholders and the board—i.e., it is not the actual 

market price of the stock on the date of grant, but rather, a much lower price on an 

earlier date—any shares issued upon exercise of the options would not be fully 

paid and nonassessable, and would therefore be invalid and void. 

The invalidity of these shares also poses a grave risk to the Corporation’s 

shareholders, and hence to the UnitedHealth ability to raise capital in the future.  

Section 302A.425 of the Minnesota Business Corporation Act provides that “a 

shareholder of a corporation is under no obligation to the corporation or its 

creditors with respect to the shares subscribed for or owned, except to pay to  the 

corporation the full consideration for which the shares are issued or to be issued.”  

Thus, any shareholder that purchases or acquires any of the shares obtained by 

McGuire’s or Hemsley’s exercise of options under the Plan could be personally 

liable for the amounts owed by McGuire and Hemsley as a result of the 

backdating.  See, e.g., Triplex Shoe Co. v. Rice & Hutchins, Inc., 17 Del. Ch. 356, 

365 (Del. 1930) (holding that owner of invalidly issued stock may be liable to 
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corporation’s creditors, especially – but not only – if he participated in the 

wrongful issuance, and the invalidly issued shares are voidable in an action by 

bona fide stockholders).  The contamination of UnitedHealth’s outstanding stock 

pool with unpaid-up, assessable shares will severely harm the Corporation’s 

access to capital markets. 

The Corporation recognizes the importance that investors place on its 

outstanding shares all being validly issued and insulated from personal stockholder 

liability by stating publicly, when it issues stock, that “[a]ll of the outstanding 

shares of UnitedHealth Group common stock are, and the shares of UnitedHealth 

Group common stock to be issued as described in this proxy statement/prospectus 

will be, fully paid and nonassessable.”  See Amendment No. 1 to S-4 Registration 

Statement, Oct. 12, 2005, at 128  (relevant pages of which are attached as Ex. I to 

the Silk Decl.).  The Corporation also assures investors when issuing stock that 

“David J. Lubben, UnitedHealth Group’s General Counsel, will pass on the 

validity of the securities offered in this proxy statement/prospectus for 

UnitedHealth Group.”  Id. at 129.  Indeed, when the Company registers stock 

under certain of its stock option plans, it publishes to investors Mr. Lubben’s legal 

opinion “that the Stock has been duly authorized by all requisite corporate action 

and, upon issuance, delivery and payment therefore in accordance with the Plans, 

will be validly issued, fully paid and nonassessable.”  See Form S-8 Registration 

Statement, Dec. 21, 2005, Ex. 5.1 (attached as Ex. J to the Silk Decl.).  The shares 

underlying the options at issue in this case will be issued and underpaid for in 
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violation of the applicable Plan, and therefore will be invalidly issued, “watered,” 

assessable stock.  A preliminary injunction is appropriate to prevent the irreparable 

harm to the Company and its shareholders that would necessarily ensue from the 

intermingling of such invalid shares with valid UnitedHealth shares trading on the 

open market.   

Second, it is also clear that Plaintiffs will suffer irreparable harm as 

shareholders of the Corporation by virtue of the dilutive effect that the entry of 

invalid UnitedHealth stock into the market will have on their holdings.  “The 

dilution of a party's stake in, or a party's loss of control of, a business constitutes 

irreparable harm.”  Suchodolski Assocs. v. Cardell Fin. Corp., 03-Civ- 4148, 2004 

U.S. Dist. LEXIS 1427, at *12 (S.D.N.Y. Feb. 3, 2004); see also Flight Options 

Int’l, Inc. v. Flight Options LLC, No. Civ.A. 1459-N, 2005 WL 2335353, at *10 

(Del. Ch. July 11, 2005) (finding dilution of plaintiff’s equity position was 

irreparable harm because, among other reasons, defendant might sell the new 

equity it received); Solar Cells, Inc. v. True North Partners, LLC, No. Civ. A. 

19477, 2002 WL 749163, at *7 (Del. Ch. Apr. 25, 2002); Telcom-SNI Investors, 

L.L.C. v. Sorrento Networks, Inc., No. Civ. A. 19038-NC, 2001 WL 1117505, at 

*9-10 (Del. Ch. Sept. 7, 2001) (finding dilution of equity ownership was 

irreparable harm). 

Third, the Officer Defendants’ exercise of their stock option will also 

irreparably harm UnitedHealth and its shareholders because such exercise would 

further increase their control of the Corporation.  Where, in the absence of an 
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injunction, defendants would be able to increase their level of corporate control as 

a direct result of their own misconduct, preliminary injunctive relief is appropriate.  

See, e.g., Dimond v. Ret. Plan for Employees of Michael Baker Corp. & Affiliates, 

582 F. Supp. 892, 900 (W.D. Pa. 1983) (finding irreparable harm where 

defendants, by receiving stock improperly, will obtain additional voting rights to 

which they are not entitled and “no money damages could compensate for the 

unlawful voting at the annual meeting of shareholders stock acquired through this 

sale”); see also Tully v. Mott Supermarkets, Inc., 337 F. Supp. 834, 851-52 (D.N.J. 

1972) (finding irreparable harm and granting preliminary injunction requiring 

defendants to place alleged improperly obtained stock in escrow where plaintiffs 

alleged that defendants engaged in improper stock transaction to gain voting 

control of corporation).  Here, should the Officer Defendants exercise their options 

and retain the millions of shares received therefrom, the exercise of the unlawfully 

obtained options would substantially increase the Officer Defendants’ respective 

stake in, and associated control of, the Corporation.  UnitedHealth and its 

shareholders would be significantly and irreparably harmed if the individuals 

responsible for wrongfully manipulating the grants of the Corporation’s stock 

options were able to increase their voting control as a result of that manipulation.  

The Officer Defendants should not be allowed to further entrench themselves in 

their positions as officers and directors of UnitedHealth as a result of their own 

misconduct. 
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Fourth, the difficulty or impossibility of collecting monetary damages 

establishes an irreparable injury.  The Delaware Chancery Court recognized in 

Flight Options and Solar Cells that corporate charter provisions limiting directors’ 

liability for money damages for breach of fiduciary duty support the conclusion 

that permitting the directors to retain allegedly invalidly issued equity constitutes 

irreparable harm, because money damages will potentially be unavailable even if 

the securities issuance was a breach of fiduciary duty.  See Flight Options, 2005 

WL 2335353, at *10; Solar Cells, 2002 WL 749163, at *7 n.16.  Article 8 of the 

Corporation’s articles of incorporation provides that, to the fullest extent 

permissible under the Minnesota Business Corporation Act, UnitedHealth’s 

directors shall not be liable to the Company or its shareholders for monetary 

damages for breach of fiduciary duty as a director.  Section 302A.51, Subdivision 

4 of the Business Corporation Act provides that the articles may eliminate or limit 

a “director's personal liability to the corporation or its shareholders for monetary 

damages for breach of fiduciary duty,” subject to certain exceptions.  Thus, the 

Officer Defendants’ retention of the improperly and unlawfully issued options 

poses a threat of irreparable harm to the Corporation, because the articles of 

incorporation may insulate McGuire and Hemsley from liability for money 

damages, even if the issuance of the options was a breach of fiduciary duty.  See 

also FSLIC v. Dixon, 835 F.2d 554, 560 n.1 (5th Cir. 1987) (“The absence of an 

available remedy by which the movant can later recover monetary damages, 

however, may also be sufficient to show irreparable injury.”); F.T. Int’l. v. Mason, 
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No. CIV.A. 00-5004, 2000 WL 1514881 at *2 (E.D. Pa. Oct. 11, 2000) (granting 

temporary restraining order where it will aid the court in granting the equitable 

relief sought by guaranteeing the availability of funds to satisfy a final judgment). 

The danger that the Officer Defendants will dissipate the disputed property 

also supports a finding of irreparable harm.  Significantly, a movant is not required 

to prove that money damages will be uncollectible to a certainty; rather, the 

possibility that property will be irretrievably dissipated “is itself sufficient to 

support a finding of irreparable injury.”  Republic of Panama v. Panama Air Int’l, 

S.A., 745 F. Supp. 669, 674 (S.D. Fla. 1988); see also Michael-Curry Co., Inc. v. 

Knutson S’holder Liquidating Trust, 423 N.W.2d 407, 409-10 (Minn. Ct. App. 

1988) (finding irreparable harm where, as a practical matter, recovery of judgment 

would be difficult for plaintiff) (citing Tri-State Generation & Transmission 

Association, Inc. v. Shoshone River Power, Inc., 805 F.2d 351, 355 (10th 

Cir.1986)); see also Central States, Southeast & Southwest Areas Pension Fund v. 

Jack Cole-Dixie Highway Co., Inc., 511 F. Supp. 38, 43, 48-49 (D. Minn. 1980) 

(granting preliminary injunction where plaintiffs alleged that, due to defendants’ 

financial condition, it was possible that they would be unable to satisfy any 

judgment at law, especially in light of defendants’ increasing financial 

obligations), aff’d, 642 F.2d 1122 (8th Cir. 1981). 

Here, the Officer Defendants’ exercise of the options during the pendency 

of this case would cause irreparable harm by dissipating the funds from which a 

judgment in favor of UnitedHealth could be recovered, thereby rendering money 
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damages unrecoverable in several ways. The exercise of the billions of dollars 

worth of stock options at issue by the Officer Defendants would, for example, 

trigger substantial income tax obligations that they would be required to pay out of 

the proceeds of the exercise and would substantially reduce the funds from which 

money damages could be collected.  As of the end of last year, Defendants 

McGuire and Hemsley together held in excess of $2 billion in unexercised stock 

options.  ¶ 2.  Upon information and belief, the tax consequences of exercise 

would likely reduce the funds available for recovery by hundreds of millions of 

dollars.  Defendants McGuire and Hemsley are also now the subject of at least two 

securities fraud class actions, and may well become subject to other similar 

lawsuits.  ¶ 49. The proceeds obtained through the exercise of the stock options 

would be attachable by plaintiffs in those cases, and exercise would, therefore, 

divert these funds away from UnitedHealth and prevent the Corporation from 

obtaining the relief to which it is entitled.  Equitable relief is, therefore, 

appropriate and the requested preliminary injunction is a sensible interim measure 

to prevent the Officer Defendants’ dissipation of the recoverable funds. 

Lastly, an injunction is necessary to preserve the status quo of UnitedHealth 

and its shareholders during the pendency of this litigation.  Irreparable harm exists 

where there is a substantial likelihood that the status quo will not be maintained 

without the injunction.  See Dataphase Sys., Inc., 640 F.2d at 113 (holding that a 

preliminary injunction is appropriate where “justice requires the court to intervene 

to preserve the status quo until the merits are decided.”); see also Deckert v. 
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Independence Shares Corp., 311 U.S. 282, 290 (1940) (upholding preliminary 

injunction in order to maintain status quo).  A post-adjudication repayment by 

management to a corporation and its shareholders of the proceeds of an improper 

stock transaction does not restore the status quo.  See, e.g., Petty v. Penntech 

Papers, Inc., 347 A.2d 140 (Del. Ch. 1975) (granting preliminary equitable relief 

because it would be impossible to restore the pre-transaction status quo if 

defendants’ redemption of stock was later held improper); American Gen. Corp. v. 

Unitrin, Civ. No. 13699, 1994 WL 512537, at *5 (Del. Ch. Aug. 26, 1994) 

(granting preliminary equitable relief because an after-the-fact determination that 

defendants’ purchase of securities was an improper use of corporate funds would 

make returning company shareholders to pre-transaction status quo “highly 

problematic, if not impossible.”).  In this case, the absence of a preliminary 

injunction would unquestionably alter the status quo of UnitedHealth and its 

shareholders to their detriment.  As set forth above, the Officer Defendants’ 

exercise of their stock options would alter the status quo by, among other things, 

(i) damaging the integrity of the market for UnitedHealth stock by flooding the 

open market with invalid and unlawfully issued shares; (ii) allowing the Officer 

Defendants to increase their voting control of the Corporation at innocent 

shareholders’ expense and as direct result of their own misconduct; and (iii) 

preventing UnitedHealth and its shareholders from being made whole as a result of 

the Officer Defendants’ dissipation of the options contracts and the underlying 

shares. 
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3. The Balance of Hardships Tips Strongly In Plaintiffs’ 
Favor 

In deciding whether to grant a preliminary injunction, a court must balance 

the harm to the movant that will result if a preliminary injunction is not granted, 

against any harm that the non-moving party might experience due to the 

injunction’s issuance.  See, e.g., Dataphase Sys., Inc., 640 F.2d at 114.  In this 

case, the balance of hardships weighs strongly in favor of issuing the requested 

preliminary injunction because the harm that would be suffered by UnitedHealth 

and the Plaintiffs in the absence of the injunction far outweighs any harm that the 

injunction would inflict on the Officer Defendants. 

UnitedHealth would suffer several forms of irreparable harm in the absence 

of the requested injunction.  These harms include (i) the dissipation of the stock 

options at issue preventing the equitable relief sought; (ii) the dissipation of the 

funds from which money damages would be recovered, rendering such sums 

unrecoverable; (iii) damage to the integrity of the market of UnitedHealth shares 

resulting from the infusion of invalid stock into the public markets; and (iv) 

increased corporate and voting control by the Officer Defendants.  Plaintiffs, 

institutional shareholders of the Corporation, will also suffer irreparable harm by 

virtue of the dilution of their interest in UnitedHealth that would be a direct 

consequence of the Officer Defendants’ exercise, as well as by the Officer 

Defendants’ increased control of UnitedHealth. 
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In contrast, there is no legitimate argument that the Officer Defendants will 

suffer any real harm should the injunction issue.  Including the proceeds of stock 

option exercises, in the past several years the Officer Defendants have obtained 

hundreds of millions of dollars in cash from UnitedHealth.  In consequence, there 

is no argument that the proceeds of the stock options are necessary to the short-

term well-being of the Officer Defendants, and there is no reason that these 

Defendants, who almost certainly obtained the relevant stock options through their 

own misconduct, cannot wait until this litigation is complete.  Indeed, even if the 

Officer Defendants prevail on all of their claims—an event that seems highly 

unlikely—the only prejudice that they would suffer would be in the form of a 

temporary delay in their ability to exercise the options at issue.  Such speculative 

injury is substantially outweighed by the harm that continued exercise of the 

options would certainly cause to UnitedHealth and the Plaintiffs.  See, e.g., 

Hoxworth v. Blinder, Robinson & Co., 903 F.2d 186 (3d Cir. 1990) (“Of course, a 

preliminary injunction causing serious injury to defendants can be justified if it 

inflicts no more harm than reasonably necessary to prevent plaintiffs who are 

likely to prevail on the merits from suffering an irreparable injury.”); see also 

Petty, 347 A.2d at 140 (granting preliminary equitable relief where the 

impossibility of restoring the company and its shareholders to the status quo ante 

clearly outweighed the “mere delay in payment of the fixed redemption price” 

potentially facing defendants.”). 
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B. Preliminary Injunctive Relief Will Serve the Public Interest 

In deciding whether to grant a preliminary injunction, a court must consider 

the injunction’s impact on the public interest.  See, e.g., Dataphase Sys., Inc., 640 

F.2d at 114.  Here, granting the requested injunctive relief will undoubtedly 

advance the public interest. 

There is a substantial public interest in (i) ensuring that the stock options at 

issue are not exercised by the Officer Defendants, and (ii) avoiding any further 

injury to UnitedHealth and its shareholders.  It is beyond question that there is a 

significant public interest in preventing UnitedHealth—a prominent healthcare 

provider and a major employer in the State of Minnesota—from suffering further 

irreparable harm as a result of the exercise of the Officer Defendants’ unlawfully 

obtained stock options.  There is likewise a considerable public interest in keeping 

McGuire and Hemsley from reaping further ill-gotten rewards through exercise of 

their unlawfully obtained stock options.  Indeed, “[a]s a practical matter, if a 

plaintiff demonstrates both a likelihood of success on the merits and irreparable 

injury, it almost always will be the case that the public interest will favor the 

plaintiff.”  Am. Tel. & Tel. Co. v. Winback and Conserve Program, Inc., 42 F.3d 

1421, 1427 n.8 (3d Cir. 1994).  Further, the public interest is always served by 

preventing enrichment through unlawful misconduct.  See, e.g., F.T. International, 

Ltd., 2000 WL 1514881, at *2 (“Also, the prevention of unjust enrichment by 

means of fraud or misappropriation, even that affecting only private entities, is in 

the general public interest.”). 
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The clear public interest that would be served through the requested 

injunctive relief is also apparent from the Motion to Intervene in the derivative 

case against UnitedHealth submitted by Minnesota Attorney General Mike Hatch.  

As the legal memorandum in support of that motion explained: 

 The State of Minnesota and the general public 
have a substantial interest in the subject matter of this 
litigation. The issues of affordable and available health 
care are at the forefront of public policy debate at both 
the state and federal levels. In fact, these issues are the 
subject of most citizen complaints received in the 
Attorney General’s Office. UnitedHealth is one of the 
nation’s largest health care companies and the largest 
Minnesota employer. The conduct of Defendants, if 
unlawful, may cause substantial harm to UnitedHealth 
and, in so doing, to many Minnesota citizens. 
Specifically, any such unlawful conduct would cause a 
waste of corporate assets by the underpayment by 
UnitedHealth executives for the stock they received in 
exercising their company-provided stock options. As 
alleged in the Complaint, this underpayment would 
also have caused UnitedHealth to overstate its profits 
for numerous years. This latter conduct alone could 
spur additional liability and shareholder litigation. In 
fact, the Defendants’ conduct at issue in this case has 
already prompted an investigation by the Securities 
and Exchange Commission. 

 The State has a direct interest in any such 
substantial harm to UnitedHealth allegedly caused by 
Defendants’ conduct given that this harm could have 
adversely affected, or continue to adversely affect, 
Minnesota citizens who are shareholders, 
policyholders or employees of UnitedHealth. The 
Attorney General’s Office has received numerous 
letters, phone calls and e-mail messages from 
Minnesota citizens complaining or expressing concern 
about the extraordinarily lucrative stock options and 
compensation of UnitedHealth’s executives which are 
at issue in this litigation. 
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The relief sought by this motion—the imposition of a constructive trust to 

hold the stock options at issue and prevent their dissipation during the pendency of 

this case—is a simple equitable solution to serve the public interest by preventing 

further “substantial harm to UnitedHealth and, in so doing, to many Minnesota 

citizens.” 

III. The Court Should Not Condition the Preliminary  
Injunction on Movants’ Posting of a Bond 

Whether or not to require a bond under Fed. R. Civ. P. 65(c) is in the 

discretion of the Court.  See Iowa Protection & Advocacy Serv., Inc. v. Gerard 

Treatment Programs, L.L.C., 152 F. Supp. 2d 1150, 1176 n.3 (N.D. Iowa 2001) 

(citing Rathmann-Group v. Tanenbaum, 889 F.2d 787 (8th Cir.1989)).  The Court 

should not require the Pension Group to post a bond as a condition to the 

preliminary injunction requested in this case, because imposing a constructive 

trust on the disputed stock options will only preserve the status quo and will not 

cause any recognizable economic harm to the Officer Defendants.  See 22d Ave. 

Station, Inc. v. City of Minneapolis, No. Civ. 06-495 MJD/AJB, 2006 WL 

1171976, at *8 (D. Minn. Apr. 24, 2006) (waiving bond where preliminary 

injunction, if erroneous, would not cause damages); McLeodUSA Telecommc’ns 

Serv., Inc. v. Qwest Corp., 361 F. Supp. 2d 912, 925 (N.D. Iowa 2005) (waiving 

bond where temporary restraining order to continue services, if erroneous, would 

not cause damages); Little Earth of United Tribes, Inc., v. United States Dep’t of 
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Housing & Urban Dev., 584 F. Supp. 1301, 1303-04 (D. Minn. 1983) (waiving 

injunction bond where disputed property was placed in custody of receiver). 

Placing the options in trust pending the resolution of this litigation will not 

prevent the Officer Defendants from ultimately exercising the options, in the 

unlikely event that they prevail on the merits.  And, should either Defendant suffer 

a financial hardship requiring access to any exercisable options subject to the 

constructive trust during the pendency of the litigation, he may apply to the Court 

for relief.  Thus, a bond is not necessary to protect Defendants McGuire and 

Hemsley from any consequences of an erroneous preliminary injunction. 

The strong likelihood that Plaintiffs will prevail on the merits also weighs 

against requiring a bond.  “Considering the strength of the case presented by the 

plaintiff[s], and the absence of any substantial harm accruing to the defendant[s] 

under the injunction, the Court [should] find[] that no bond will be required, even 

though [Plaintiffs are] not impecunious.”  Northwestern Bell Tel. Co. v. Bedco of 

Minn., Inc., 501 F. Supp. 299, 304 (D. Minn. 1980). 
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CONCLUSION 

For the reasons stated above, Plaintiffs respectfully request the Court grant 

the preliminary injunction.   
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