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1
2 ** C O N F I D E N T I A L **
3 UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK
4 Master File No. 09-MD-2058 (PKC)

-----------------------------------x
5

IN RE BANK OF AMERICA CORP. SECURITIES,
6 DERIVATIVE AND EMPLOYMENT RETIREMENT

INCOME SECURITY ACT (ERISA) LITIGATION
7

-----------------------------------x
8
9 THIS DOCUMENT RELATES TO

All Securities Actions
10
11 -----------------------------------x
12

IN THE COURT OF CHANCERY
13 OF THE STATE OF DELAWARE

C.A. No. 4307-CS
14 -----------------------------------x
15 IN RE BANK OF AMERICA CORPORATION

STOCKHOLDER DERIVATIVE LITIGATION
16

-----------------------------------x
17              March 22, 2012

             9:32 a.m.
18
19      Videotaped Deposition of JOHN A.
20 THAIN, taken by Plaintiffs, pursuant to
21 Notice, held at the offices of Kaplan Fox
22 & Kilsheimer LLP, 850 Third Avenue, New
23 York, New York, before Todd DeSimone, a
24 Registered Professional Reporter and
25 Notary Public of the State of New York.
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1          THAIN - CONFIDENTIAL

2     A.      We discussed what other

3 alternatives there might be.  We did

4 not -- I did not in fact make any other

5 phone calls.

6     Q.      Did you direct anybody to make

7 any other phone calls in that regard?

8     A.      Not that I recall.

9     Q.      So approximately what time of

10 the day on Saturday did you phone

11 Mr. Lewis?

12     A.      Late morning.

13     Q.      Do you know whether -- do you

14 know whether Mr. Lewis was expecting your

15 call?

16     A.      I believe he was.

17     Q.      Why is that -- why is it that

18 he was expecting your call?

19     A.      I believe there were

20 conversations either between -- either

21 between Greg Fleming and Greg Curl or

22 between Greg Fleming and Bank of America's

23 counsel about the idea that I would call.

24     Q.      Is it fair to say that in fact

25 those conversations that you just
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1          THAIN - CONFIDENTIAL

2 testified about were to sort of feel out

3 whether Mr. Lewis would be receptive to

4 receiving a call from you?

5     A.      I can't speak for exactly what

6 they were doing.

7     Q.      But did you direct Mr. Fleming

8 to make inquiry of Bank of America or Bank

9 of America's counsel as to whether there

10 was interest on Bank of America's part in

11 some type of combination of the firms?

12     A.      I don't recall doing that.  I

13 would have believed or I did believe that

14 they would be interested in any case.

15     Q.      In any event, when you called

16 Mr. Lewis on that Saturday, you called him

17 at his home in Charlotte?

18     A.      I did.

19     Q.      And can you describe for me

20 that conversation?

21     A.      Well, I have to paraphrase,

22 because I don't recall exactly.

23             I said that we were -- we would

24 be interested in a strategic transaction.

25 He responded that made sense to him.  He
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1          THAIN - CONFIDENTIAL

2 said he could be in New York in a couple

3 of hours.  And he suggested that we meet

4 at their corporate apartment in the Time

5 Warner Center at 2:30 that afternoon.

6     Q.      And you met Mr. Lewis at the

7 Bank of America corporate apartment at

8 Time Warner on Saturday afternoon?

9     A.      At 2:30.

10     Q.      At 2:30.  And what, if

11 anything -- let me ask you this, what time

12 did you call Mr. Lewis?

13     A.      I testified already, late

14 morning.

15     Q.      So what, if anything, did you

16 do between the time that you called

17 Mr. Lewis and then you met him at the Time

18 Warner corporate apartment at 2:30?

19     A.      To the best of my recollection,

20 I was at the Fed over that period of time.

21 There was lots of activity going on at the

22 Fed focused on Lehman, the consequences of

23 Lehman, what could be done about Lehman.

24 So, you know, as best I recall, I was at

25 the Fed.
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2 ** C O N F I D E N T I A L **

3 UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

4 Master File No. 09-MD-2058 (PKC)

-----------------------------------x

5

IN RE BANK OF AMERICA CORP. SECURITIES,

6 DERIVATIVE AND EMPLOYMENT RETIREMENT

INCOME SECURITY ACT (ERISA) LITIGATION

7

-----------------------------------x

8

9 THIS DOCUMENT RELATES TO

All Securities Actions

10

11 -----------------------------------x

             March 27, 2012

12              9:03 a.m.

13

14

15      Videotaped Deposition of KENNETH D.

16 LEWIS, taken by Plaintiffs, pursuant to

17 Notice, held at the Ritz-Carlton Golf

18 Resort, 2600 Tiburon Drive, Naples,

19 Florida, before Todd DeSimone, a

20 Registered Professional Reporter and

21 Notary Public.

22

23

24

25
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1          LEWIS - CONFIDENTIAL

2 acquisition team in and people began to

3 come in from New York and Charlotte and

4 other places.

5     Q.      And they were doing due

6 diligence, this is kind of the beginning

7 like sort of Saturday, late afternoon,

8 early evening, that sort of thing?

9     A.      Right.  Fortunately, a big

10 percentage of the people were in New York

11 because the investment bank was

12 headquartered in New York.

13     Q.      When you say -- which people,

14 Merrill Lynch?

15     A.      No, of the acquisition team,

16 the due diligence from Bank of America, in

17 terms of looking at the securities

18 portfolio, things of that nature, we had

19 people in New York.

20     Q.      Right, okay.

21             I take it also on Saturday, the

22 14th -- or is it the 13th, sorry,

23 Saturday, September 13th, Mr. Curl and

24 Mr. Fleming began to negotiate a proposed

25 price for the deal; is that right?
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1          LEWIS - CONFIDENTIAL

2     A.      Correct.

3     Q.      Did you give Mr. Curl any

4 instructions in that regard?

5     A.      No.  Greg had been doing

6 acquisitions for most of his career and

7 was very, very experienced and had a lot

8 of expertise there.  Now, obviously he

9 knew he had to bring the final -- or what

10 he thought was the best price, which he

11 did at some point.

12     Q.      Okay.  At some point he came to

13 you with a proposed price, correct?

14     A.      Correct.

15     Q.      And do you recall what that

16 was?

17     A.      As best I can recall, it was

18 $29 per share.

19     Q.      Bank of America would pay $29

20 per share to acquire Merrill Lynch,

21 correct?

22     A.      Correct.

23     Q.      Did he tell you how that $29

24 would be structured, did he say it was a

25 stock for stock deal?
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1          LEWIS - CONFIDENTIAL

2 our ratios back and stuff.  We did not

3 want to go through that again.

4     Q.      Okay.  And when you came to --

5 when Mr. Curl came to you first and said

6 $29 per share, what did you say in

7 response to that?

8     A.      Well, I can't recall the

9 accretion and dilution numbers now, but it

10 seemed a little too -- it seemed a little

11 too dilutive and we didn't get the

12 accretion back soon enough.  And so I told

13 him that we had to go back and either get

14 a better price or we had to look more

15 carefully at the synergies and the cost

16 reductions, and he did.

17             A person named David Belk, as I

18 recall, was in the meeting as well.  And

19 David went back and presumably talked to a

20 number of people and came back with more

21 expense savings, which we had historically

22 had a very good track record of getting

23 when we -- once we announced what they

24 would be.

25             So the accretion and dilution
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1          LEWIS - CONFIDENTIAL

2 was better, that is less dilution and more

3 accretion, and I thought at that point

4 that it looked pretty -- it looked fine

5 and we should do it, particularly given

6 the strategic benefits to the company.

7     Q.      You don't remember what the

8 initial accretion/dilution numbers were

9 that Mr. Curl --

10     A.      No.

11     Q.      Do you recall generally what it

12 was?  And, for instance, was it -- well,

13 withdrawn.

14             Do you recall when Mr. Curl

15 gave you that proposal -- when did the

16 deal become accretive?

17     A.      I don't remember.  I don't

18 remember.  I do remember that, you know,

19 it became I think neutral or slightly

20 accretive in the second year and then

21 accretive in the third in the new

22 proposal.  But I can't recall the first.

23             MR. SINGER:  Let's mark

24 Plaintiffs' Exhibit 563, and it is going

25 to be a document Bates stamped JCF0003868
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1          LEWIS - CONFIDENTIAL

2     Q.      Were these the numbers that

3 Mr. Curl presented you with initially?

4     A.      No, not that I recall.  I don't

5 think Greg would ever show me something

6 that had dilution in all three -- the

7 first three years, in all of the years.

8 But it could have been.  But that doesn't

9 fit my recollection.  I mean, I don't

10 know, they might not have had cost savings

11 at all in this.  I can't tell.

12     Q.      Generally when did you want to

13 see a deal be accretive by?

14     A.      You would ideally, and

15 sometimes you would have to weigh the

16 strategic benefits versus the immediate

17 dilution/accretion, ideally you would want

18 it to be at least break-even in the second

19 year and cumulatively accretive in the

20 third year.  That would be kind of a

21 really good circumstance.

22     Q.      But not the first year?

23     A.      No, not the first year.

24     Q.      And why was that important, or

25 why do you look for that?  Why was that
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2 important to you?  I mean, I'm talking

3 about dilution/accretion in general and

4 what you testified as to how it becomes

5 accretive.

6     A.      Well, ultimately you get a

7 multiple on your earnings, generally, in

8 the marketplace, and to the extent you can

9 get more earnings with the transaction

10 than not, then the value of the stock goes

11 up.

12     Q.      As best you recall, the initial

13 proposal from Mr. Curl showed -- did it

14 show dilution in the first year, dilution

15 in the second year, and then accretion in

16 the third?

17     A.      I don't remember.  But I just

18 remember that it didn't fit my general

19 guidelines.

20     Q.      So you asked him to go back and

21 get cost savings?

22     A.      Well, just some way, either

23 through -- you could do price, you could

24 do synergies, but as it stands, this is

25 not -- this is not good enough.
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1          LEWIS - CONFIDENTIAL

2     Q.      And what did Mr. Curl do after

3 that?

4     A.      I don't know who did what.  But

5 at some point another document was brought

6 which showed the accretion that we -- or

7 the deal that we settled on and that we

8 announced.

9     Q.      Do you recall what those

10 accretion/dilution numbers were sitting

11 here?

12     A.      The best I can recall is

13 dilution in the first year, either

14 break-even or slightly accretive in the

15 second, and accretive in the third.

16             MR. SINGER:  Let's mark as

17 Plaintiffs' Exhibit 564 a document Bates

18 stamped BAC-ML-CL00487850 through 487852.

19             (Exhibit 564 marked for

20 identification.)

21     Q.      Mr. Lewis, I'm sure you know

22 the drill by now, but just take a look

23 when you get a chance, please.

24             (Witness perusing document.)

25     Q.      My question, Mr. Lewis, is have
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1          LEWIS - CONFIDENTIAL

2 you seen this document before?

3     A.      I don't recall this document.

4 This doesn't look like one of ours.

5     Q.      I'm just going to -- do you see

6 there's -- on the first page, there's a

7 box on the right-hand corner, or right

8 side, it says Accretion/Dilution?

9     A.      Right.

10     Q.      There is Phased-in Synergies?

11     A.      Correct.

12     Q.      It has, again, three prices,

13 $27, $29, $31?

14     A.      Right.

15     Q.      Then, you know, like the

16 accretion/dilution for 2009, 2010, 2011

17 and premium.

18             And this says -- has a price

19 $29 per share and it shows dilution in

20 2009 of 2.5 percent and then accretion in

21 2010 of 0.3 percent and then accretion in

22 2011 of 3.6 percent, right?

23     A.      Right.

24     Q.      Were these what we will call

25 the improved accretion/dilution numbers
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2 that Mr. Curl brought back to you?

3     A.      I don't recall the exact

4 percentages, but this fits the description

5 that I gave you in terms of being

6 accretive cumulatively by the third year.

7     Q.      And you found these numbers --

8 well, numbers generally in line with these

9 to be acceptable, correct, to do the deal?

10     A.      Yes.  And, again, this is -- I

11 don't think this is our form.  I don't

12 know whose form this is.  I don't think

13 I've seen this.

14     Q.      That's okay.  I just want to

15 know, and I appreciate it, I'm just trying

16 to figure out, because you said you were

17 talking about accretion and dilution.  I'm

18 just trying to figure out what we -- I'm

19 sorry, what you, you know, were generally

20 looking at at this time and I realize it

21 is several years ago.  I appreciate that.

22             So you said to Mr. Curl, okay,

23 the accretion/dilution is fine, and you

24 agreed to $29 a share, correct?

25     A.      Right.  Well, I agreed to take
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1          LEWIS - CONFIDENTIAL

2 that to the board.  I mean, I didn't have

3 that power.

4     Q.      Right.  You agreed to take that

5 to the board and to recommend that the

6 board do it, right?

7     A.      Correct.

8     Q.      And when was that conversation

9 with Mr. Curl, this is now the second,

10 sort of he is bringing you the improved

11 dilution analysis?

12     A.      I don't recall the -- I think

13 it was on Sunday, but I don't recall the

14 time.  It had to be before 5 o'clock,

15 because we -- or around that time --

16 because 5 or 6 we had the board meeting.

17     Q.      Right.  The board approved the

18 merger around 5 p.m., 6 p.m. on --

19     A.      Sunday, September 14th.

20     Q.      -- Sunday, September 14th.

21             Just between the time when you

22 had this meeting with Mr. Curl, which you

23 think was on Sunday, and the board

24 meeting, was there anything else you did

25 in connection with the merger?  I mean,
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1          LEWIS - CONFIDENTIAL

2 stands out in your mind?

3     A.      I don't recall anything else,

4 no.

5     Q.      So the board approved the

6 merger roughly 5, 6 p.m. on September

7 14th, and then when did you sign the

8 merger agreement?  Was it later that

9 night?

10     A.      Later -- I can't recall if it

11 was later that night or earlier that next

12 morning.  It was late.

13     Q.      And at the time did Bank of

14 America have a view on what Merrill's

15 fourth quarter performance would be?

16     A.      Only what -- and, again, I

17 don't know exactly when I was told this,

18 but I do recall being told that they

19 expected a break-even fourth quarter.

20     Q.      Break-even meaning?

21     A.      No profits, no losses.

22     Q.      Do you recall who told you

23 that?

24     A.      I do not.

25     Q.      By the way, just in general, I
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2     Q.      So on December 3rd you learned

3 the estimated loss had grown to $7

4 billion.  And how did you learn that?

5 Tell me.

6     A.      There was a meeting with Joe

7 Price, Neil Cotty, John Thain and myself,

8 it may have been somebody else, but that's

9 who I recall being in the meeting.  And to

10 the best of my recollection, John was on

11 the phone, but that's just my

12 recollection.

13     Q.      And where were -- so Mr. Thain

14 was on the phone?

15     A.      Right.

16     Q.      And where were you and

17 Mr. Price and Mr. Cotty?

18     A.      To the best of my knowledge, it

19 was in Joe Price's office at his

20 conference table.  It could have been in

21 my conference room.  But I think that it

22 was in his office.

23     Q.      And what was the purpose of the

24 call?

25     A.      Well, there were several
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2 purposes.  One, we were in the midst of

3 doing a profit plan for 2009, and so we

4 wanted to go over what John had come up

5 with at that point in time, John and his

6 team.

7             And at that time, and I don't

8 know if somebody stated the other purpose,

9 but what we did was look at the $7 billion

10 that was forecast for the fourth quarter

11 by Merrill Lynch.

12     Q.      With respect to the $7 billion

13 forecast for the fourth quarter, did you

14 look at any documents in connection with

15 that?

16     A.      Yeah, there was a document, and

17 I do remember seeing the $7 billion

18 after-tax forecast.

19             MR. SINGER:  I'm going to mark

20 as Plaintiffs' Exhibit 566, this is a

21 document entitled Merrill Lynch & Company,

22 2008 Fourth Quarter Pacing and Fiscal Year

23 Forecast Scenario.  It is dated December

24 3rd, 2008.  It is Bates stamped

25 BAC-ML-NYAG10016111 through 16116.
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2             (Exhibit 566 marked for

3 identification.)

4     Q.      Mr. Lewis, could you take a

5 look at that, please.  And, Mr. Lewis,

6 once you take a look, obviously, and look

7 through it, take your time, and then just

8 let me know if you have seen this document

9 before.

10     A.      I can't tell you that I saw

11 this exact document, but I remember these

12 numbers and I presume it was the document

13 that I saw.

14     Q.      You think this was the document

15 that you reviewed on December 3rd in this

16 meeting?

17     A.      Yeah, to the best of my

18 knowledge, this is what we looked at, yes.

19     Q.      And if we just take a look at

20 the document that's Bates stamped 16113,

21 that says -- now it says -- right, do you

22 have that?

23     A.      I do.

24     Q.      And it says 4Q08 Pacing on top,

25 and all the way to the right, 4Q08F --
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2     A.      $3 billion, yeah.

3     Q.      Why were you asking him about

4 downside in this number?

5     A.      Well, it just -- the numbers

6 seemed to get bigger, you know, each time

7 we looked at it in terms of because it was

8 an estimate.  So the previous estimate

9 would have been for the entire period, and

10 so this new estimate for the entire period

11 had grown and I wanted to kind of have a

12 downside.

13     Q.      So he said $3 billion pretax,

14 or $2 billion after tax, whatever it is,

15 the downside, and what did you say in

16 response to that?

17     A.      I don't recall, but, again, we

18 put it in the number.

19     Q.      Mr. Cotty testified in this

20 case, I will just tell you, I will try to

21 refresh your recollection, he said that --

22 he said "I think we were going to go on to

23 2009, and Ken said something to the

24 effect, wait a minute, Neil, we've got to

25 close down 2008.  And Ken asked John how
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2 he feels about the range of 1 to $3

3 billion, and Ken made something to the

4 effect, it sounds like the number should

5 be $3 billion; what do you think, John?"

6     A.      Yeah, I don't recall that.  I

7 just recall the $2 billion after tax.

8     Q.      When you say you don't recall

9 it, are you disagreeing with Mr. Cotty's

10 recollection?

11     A.      No.  I just don't recall it.

12     Q.      He might be right, you just

13 don't recall?

14     A.      He might be, yeah.

15     Q.      Because then he said -- he was

16 asked "What was Mr. Lewis' response to

17 this discussion regarding the fourth

18 quarter forecast for Merrill Lynch?"

19 Mr. Cotty said "Umm, he just said okay, it

20 sounds like $3 billion, this had to be

21 increased, this loss, by $3 billion."

22             Does that --

23     A.      It doesn't renew my

24 recollection or rekindle it.  But I very

25 well could have said that.

Page 118

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



1          LEWIS - CONFIDENTIAL

2     Q.      Okay.  So at this meeting,

3 again, who was at -- it was Mr. Thain, he

4 is the chief executive officer of Merrill

5 Lynch?

6     A.      Correct.

7     Q.      You are the chief executive

8 officer of Bank of America?

9     A.      Correct.

10     Q.      You had the CFO of Bank of

11 America?

12     A.      Correct.

13     Q.      And Mr. Cotty, what was his

14 position?

15     A.      He was chief accounting

16 officer, but I don't know if we changed

17 his title.  He was kind of in residence at

18 Merrill Lynch.  And I don't know if we

19 changed his title or not.  But I thought

20 of him as our chief accounting officer.

21     Q.      Was he kind of almost serving

22 as Merrill Lynch's CFO at this point in

23 time, sort of fulfilling that

24 responsibility?

25     A.      Not to my knowledge.  We have
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2 always been instructed to be very careful

3 about trying to run a public company that

4 was still a public company.

5     Q.      When you said he was in

6 residence there, so what was he doing

7 there?

8     A.      Well, I don't know all the

9 things that he was doing.  But he was

10 looking at the profit plan for 2009,

11 looking at the marks as -- I don't know if

12 they were as they occurred, but he was

13 looking at the daily statements, as I

14 recall.  I don't know all the things.  But

15 he was there actively engaged in looking

16 at their numbers.

17     Q.      So at this meeting on December

18 3rd, those four officers, you, Mr. Price,

19 Mr. Cotty, Mr. Thain, agreed to add an

20 additional $2 billion after tax to the

21 loss forecast for Merrill Lynch, correct?

22     A.      Right, knowing that it was not

23 much analytical work had gone into it.  It

24 was just his best guess.

25     Q.      His best guess, and you said
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2 let's go with that?

3     A.      Right.

4     Q.      And that raised the after

5 tax -- well, let me see something.

6             To your knowledge, that $2

7 billion after-tax loss estimate, that was

8 added to what's been marked as Plaintiffs'

9 Exhibit 566, this forecast?

10     A.      Yes.  To the best of my

11 knowledge, it was actually formally added

12 on top of the 7.

13     Q.      Let me show you a document that

14 has been previously marked as Plaintiffs'

15 Exhibit 11.  The top is an e-mail which

16 you were probably not -- I don't know if

17 you have seen, you were not copied on it.

18             But if you look beginning on

19 the document Bates stamped 10006602, this

20 says Merrill Lynch & Company Fiscal Year

21 2009 Plan, December 3rd, 2008 (Revised 6

22 p.m.), right?

23     A.      Right.

24     Q.      If you look at the page ending

25 6610, do you see that?  There is like
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2     Q.      And then it says "The need to

3 reduce assets has become necessary and was

4 identified just before Thanksgiving as a

5 necessary step to deal with increasing

6 losses that were not anticipated at time

7 of signing."  Do you see that?

8     A.      Right.

9     Q.      You don't dispute that, do you?

10     A.      I don't dispute it, but I don't

11 recall -- what I recall is the tangible

12 equity ratio becoming more and more

13 important to all financial institutions as

14 time went on.

15     Q.      It might have become, I

16 understand that, the tangible common

17 equity ratio was very important.

18             But the problem with Merrill

19 Lynch was that the losses had reduced its

20 capital so much that the tangible common

21 equity ratio had become very --

22 unacceptably low, correct?

23     A.      That's true.

24     Q.      And that was true as of

25 December 5th, 2008, wasn't it?
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2     A.      You've still got almost a month

3 at that point for things to, you know,

4 turn around.  You know, it is conceivable

5 that your marks could have come back the

6 other way.  So you don't really -- as time

7 goes on, there is less time for that to

8 happen.  So you had almost -- well, you

9 had almost four weeks.

10     Q.      Well, you had actually -- when

11 does their quarter end?  December 26th.

12 So you had roughly three weeks, three

13 weeks actually.

14             But leaving that aside, the

15 impact that -- the losses were having an

16 impact on Merrill's capital and tangible

17 common equity ratio, a material impact as

18 of the date of the shareholder vote,

19 correct?

20     A.      I would say -- I mean, there

21 was an effect.  I don't know how you would

22 characterize it.

23     Q.      Substantial effect?

24     A.      I can't -- I mean, I can look

25 at the numbers.  But I wouldn't -- I don't
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2 know how I would characterize it.

3     Q.      Significant effect?  Because if

4 the tangible common equity was $26 billion

5 to start and the losses -- the estimate,

6 let's say, is $9 billion, that's roughly a

7 third of that gone, correct?

8     A.      Right.

9     Q.      You would agree with me that is

10 a substantial amount?

11     A.      I would say that's a large

12 amount, yes.

13     Q.      You can put that aside.  I

14 apologize if I asked you this already, but

15 we know about the conversation you had

16 with Mr. Thain on December 3rd where you

17 talked about the balance sheet.

18             Do you recall having any

19 conversations prior to December 3rd about

20 that issue?

21     A.      I could have, but -- I mean, I

22 might very well have, but I cannot recall

23 the conversation.

24     Q.      The reason I'm asking now

25 particularly is because we have this
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2 actually saying to the board in that board

3 meeting this net loss of $9 billion,

4 that's a wild-ass guess or a WAG?

5     A.      I couldn't tell you anything

6 that he said.  I just don't recall what he

7 said.  Other than I can read this and I

8 know that he would have said this.

9     Q.      Okay.  And could you turn,

10 please, to page 119 of this, which is

11 Bates stamped BAC-ML-NYAG70303438.

12     A.      Right.

13     Q.      Before I even ask this, just

14 going back to that, the last slide, you

15 don't have to turn to it, but the last

16 slide, the $9 billion number, do you

17 recall anyone other than Price saying that

18 was a wild-ass guess?

19     A.      I can't recall any conversation

20 of that meeting.  I know it took place and

21 I can read, but I don't recall the

22 meeting.

23     Q.      Turning to this page

24 (indicating), and it begins, "As I

25 mentioned earlier," but leave that out; do
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2 you see the second paragraph?

3     A.      Yes.

4     Q.      "We anticipate that the deal

5 will be about 13.1 percent dilutive next

6 year," that is 2009, "2.8 percent dilutive

7 in 2010, and 2.0 percent accretive in

8 2011.  At the time of due diligence we

9 estimated dilution on a pre-merger charge

10 basis to be 2.5 percent for 2009, neutral

11 in 2010, and 3.6 percent accretive by

12 2011."

13             Do you see that?

14     A.      I do.

15     Q.      And that's accurate, those

16 statements, correct?

17     A.      Well, it obviously didn't turn

18 out this way.  So they weren't accurate.

19 So the forecasts didn't turn out to be

20 accurate.

21     Q.      But at least as of this point

22 in time, in other words, when he was

23 saying what they anticipated the deal

24 would be, that was accurate?

25     A.      That was accurate that we
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2 anticipated that, yes.

3     Q.      And also accurate at the time

4 of due diligence what you were estimating

5 dilution to be, right?

6     A.      Yeah, as best as I can recall,

7 yeah.

8     Q.      That's a significant change in

9 the dilution and accretion analysis; you

10 would agree with that?

11     A.      Yes.

12     Q.      And you are aware in this

13 case -- accretion was important to you in

14 doing this deal, right?  I think you

15 testified that that was something you were

16 very focused on; is that fair to say?

17     A.      Right.

18     Q.      And Bank of America and Merrill

19 Lynch, I think we've said, they filed a

20 joint proxy statement in connection with

21 the merger, right?

22     A.      Right.

23     Q.      On or about November 3rd?

24     A.      I don't recall the date.

25     Q.      Did you read that proxy before
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2 it was filed?

3     A.      I did.

4     Q.      Did you read the whole thing?

5     A.      I read it.  I didn't proofread

6 it, but I read it.

7     Q.      The whole thing, you read?

8     A.      Uh-huh.

9     Q.      You sat down and read it?

10     A.      Uh-huh.

11     Q.      Do you recall there being in

12 there a section entitled Bank of America's

13 Reasons for the Merger, Recommendations of

14 the Bank of America Board of Directors?

15     A.      I recall reading that section,

16 but I don't recall the reasons.

17     Q.      Let me hand it to you.  So I'm

18 going to show you -- you can put -- just

19 leave that open, that one.

20             But I'm going to show you what

21 has been marked as Plaintiffs' Exhibit

22 149, and this is actually a copy of the

23 joint proxy.  You can ignore I guess the

24 first couple of pages.  But, in any event,

25 please just take a look at that, if you
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2 don't mind.

3             (Witness perusing document.)

4     Q.      Take a look at page 54 of this

5 document.  It is Bates stamped -- it is

6 easier just to turn to page 54.  Do you

7 have it?

8     A.      I do.

9     Q.      And halfway down the page, it

10 says Bank of America's Reasons for the

11 Merger, Recommendation of the Bank of

12 America Board of Directors, right?

13     A.      Right.

14     Q.      And you recall reading this

15 prior to November -- prior to the proxy

16 being issued?

17     A.      Generally I got a document

18 prior to it being issued and looked it

19 over.  And I can't tell you with complete

20 certainty that I did.  I know that I

21 reviewed it, and I just can't -- I don't

22 know the time frame.

23     Q.      You don't know if you reviewed

24 it before or after it was issued?

25     A.      I don't know.  I don't recall
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2 that, no.

3     Q.      The first sentence of that

4 provision which I was talking about, it

5 says "The Bank of America board of

6 directors consulted with Bank of America

7 management as well as financial and legal

8 advisors and determined that the merger is

9 in the best interest of Bank of America

10 and Bank of America stockholders.  In

11 reaching its conclusion to approve the

12 merger agreement, the Bank of America

13 board considered a number of factors,

14 including the following material factors."

15             Do you see that?

16     A.      Right.

17     Q.      Do you have an understanding of

18 what the word "material" means in that

19 context?

20     A.      Major or substantial.

21     Q.      Significant?

22     A.      Right.

23     Q.      As good as any.

24             So take a look, if you can, so

25 this lists at least -- this lists the
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2 material factors that the Bank of America

3 board considered, right?

4     A.      Right.

5     Q.      In approving the merger?

6     A.      Uh-huh.

7     Q.      If you take a look on the

8 second page, page 55.

9     A.      Right.

10     Q.      The third bullet point begins

11 with "The fact that"?

12     A.      Yeah.

13     Q.      "The fact that application of

14 such potential expense savings and other

15 transaction-related assumptions and

16 adjustments to the combined net income

17 forecast for Bank of America and Merrill

18 Lynch made by various third-party

19 brokerage firms and published as consensus

20 estimates by First Call would result in

21 the combination being 3.0 percent dilutive

22 in 2009 and break-even in 2010."

23             Do you see that?

24     A.      Right.

25     Q.      If you take a look at
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2 Mr. Price's board presentation, the

3 numbers for -- the numbers are very

4 different for 2009 and 2010; would you

5 agree?

6     A.      Yeah.  But there is one

7 difference.

8     Q.      Go ahead.

9     A.      These were First Call

10 estimates.  In the document on page 119,

11 those are internal estimates, just

12 different people doing it.

13     Q.      It is different people doing

14 it, but what I'm saying is that the board

15 of directors considered, when they were

16 voting-- when they were approving the

17 merger agreement and saying to the

18 shareholders, hey, you should do this

19 deal, you should vote in favor of it, one

20 of the material factors was that the

21 combination was expected to be 3 percent

22 dilutive in 2009 and break-even in 2010,

23 correct?

24     A.      I think the key word is "one

25 of."
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2     Q.      "One of," but one of, right?

3     A.      Uh-huh.

4     Q.      Okay.  And those numbers now,

5 according to Mr. Price's December 9th

6 board presentation, have changed

7 dramatically; is that fair to say?

8     A.      Right.

9     Q.      Yes?

10     A.      Yes.

11     Q.      And in fact, obviously if you

12 compare the numbers in the proxy, 3

13 percent, to 13 percent, it is -- dilution

14 is now expected to be more than four times

15 greater?

16     A.      Right.

17     Q.      And the deal is no longer going

18 to be break-even, it is now going to be,

19 in 2010, dilutive, right?

20     A.      Forecast to be.

21     Q.      Forecast to be.  They are all

22 forecasts, but this was a material factor.

23 In other words, in the board considering

24 this, the board was considering this

25 particular forecast about dilution and

Page 176

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



1          LEWIS - CONFIDENTIAL

2 accretion, correct?

3     A.      Right.

4     Q.      Did anyone inform the board

5 prior to December 9th that the accretion

6 figures set forth on page 55 of the proxy

7 had changed?

8     A.      To the best of my recollection,

9 the board received a number of documents

10 prior to the meeting.  I think they

11 received slides, but I'm very vague on

12 that.

13     Q.      I appreciate that.  Let me ask

14 it this way:

15             Did anyone inform the board

16 prior to December 5th, the shareholder

17 vote, of the fact that the merger was

18 going to be much more dilutive in 2009 and

19 also going to be -- anticipated to be

20 dilutive in 2010?

21     A.      I don't recall.

22     Q.      When you say you don't -- did

23 you, Ken Lewis, inform the board of that?

24     A.      Not that I recall.  Again, I

25 can't recall the conversations I had with
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2 Temple Sloan where I might have, but I

3 just don't recall.

4     Q.      Do you know if -- to your

5 knowledge, did anyone else inform the

6 board that the dilution and accretion

7 numbers had changed?

8     A.      Not to my knowledge.

9     Q.      There was a shareholder meeting

10 on December 5th, 2008, right?

11     A.      Right.

12     Q.      And that was to ask Bank of

13 America shareholders to approve the --

14 vote in favor of the merger, correct?

15     A.      Right.

16     Q.      And do you recall speaking

17 about dilution during that shareholder

18 meeting?

19     A.      No, I don't recall that being

20 addressed at the meeting.

21     Q.      Do you recall being asked a

22 question by a shareholder regarding the

23 dilution?

24     A.      I don't.

25             I'm sorry, I do recall, on
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2 reflection, that there was a question and

3 I gave them the original numbers that

4 were -- I said here's what we said at the

5 board meeting -- I mean, at the

6 announcement.

7     Q.      I appreciate your answer.

8             Let me just show you what we

9 will mark as Plaintiffs' Exhibit 567, and

10 it is a document Bates stamped

11 BAC-ML-NYAG80003755 through 3795.

12             This is a taped transcription

13 of the December 5th shareholders meeting.

14     A.      Is this the one they started

15 out getting my name wrong?

16     Q.      They did what?  What did they

17 do in here?  They get your name wrong?

18 They did what?

19     A.      Does it say Kenneth Lee Lewis;

20 is that the one?

21             MR. CERESNEY:  No, I don't

22 think so.

23             THE WITNESS:  That's not the

24 one, okay.

25     Q.      I don't mean to laugh.  Well,
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2 they do spell Mr. Thain T-h-a-n-e, so, you

3 know.

4             (Exhibit 567 marked for

5 identification.)

6             MR. SMOLAR:  So this is a

7 transcript of the December 5th shareholder

8 vote?

9             MR. SINGER:  Yes.  It was

10 produced to us by Bank of America.  That's

11 what it is.

12     Q.      Mr. Lewis, could you turn to

13 page 20 of this document.  It is actually,

14 just for the record, the Bates stamp is

15 80003774.  Do you see that?

16     A.      Okay.

17     Q.      And at the bottom, it says

18 "Participant"?

19     A.      Right.

20     Q.      It says "You didn't respond to

21 the lady's comment.  This will dilute our

22 shares.  Will it not?  Yes or no; not in

23 the future, someday, but this afternoon?"

24             And you respond "We have said

25 as I recall in the presentation that we
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2 will have dilution in the first year,

3 break-even in the second; and then

4 accretion in the third," right?

5     A.      Right.

6             MR. WYATT:  What page are you

7 on?

8             MR. CERESNEY:  I think the

9 copies are problematic.

10             MR. SINGER:  You are kidding

11 me, right?

12             MR. CERESNEY:  You only have

13 every other page.

14             THE WITNESS:  I recall that

15 question, but I wasn't reading it.

16             MR. SINGER:  Do we have an

17 appropriate copy of this?

18             THE WITNESS:  Yeah, we are

19 missing 22.

20             MR. SINGER:  It is

21 double-sided.  Let me tell you that

22 double-siding gets tricky.  It is very

23 confusing, you know, when you just run it

24 through.

25             MR. CHEN:  We are with you.
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2             MR. SINGER:  I apologize.  Is

3 everyone now on page 20, Bates stamped

4 80003774?

5             THE WITNESS:  Right.

6     Q.      And this says, again, at the

7 bottom, "Participant:  You didn't respond

8 to the lady's comment.  This will dilute

9 our shares.  Will it not?  Yes or no; not

10 in the future, someday, but this

11 afternoon?"

12             And you say "We have said as I

13 recall in the presentation that we will

14 have dilution in the first year,

15 break-even in the second; and then

16 accretion in the third."

17             Do you see that?

18     A.      I do.

19     Q.      And this is, generally

20 speaking, the question and answer that you

21 just testified about that you recall

22 receiving, right?

23     A.      Right.

24     Q.      And when you said here "in the

25 presentation," what were you referring to?
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2     A.      In the presentation to analysts

3 on December 15th, whenever that Monday

4 was.

5             MR. CERESNEY:  September 15th.

6             THE WITNESS:  September 15th,

7 excuse me.

8     Q.      On September 15th.

9             So let me just, and just so I'm

10 clear, let's mark as Plaintiffs' Exhibit

11 568 a document entitled Creating the

12 Premier Financial Services Company in the

13 World, and then there is, Mr. Lewis, your

14 name and also John Thain, and it is dated

15 September 15th, 2008, and it is Bates

16 stamped BAC-SEC-LIT00177201 through

17 177218.

18             (Exhibit 568 marked for

19 identification.)

20     Q.      Mr. Lewis, do you recognize

21 this document?

22     A.      Yes.

23     Q.      Can you just tell me what it

24 is?  Identify it, please.

25     A.      This is the -- well, I think
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2 this is the document that we gave to I

3 think analysts to talk about the deal.

4     Q.      This is the presentation that

5 you are referring to in the December 5th,

6 2008 shareholder meeting, correct?

7     A.      No.  This is the

8 presentation -- oh, you mean when I'm

9 referring to --

10     Q.      When you said --

11     A.      Yes, I'm sorry, I got you, yes,

12 that is true.

13     Q.      So when you said, "as I recall

14 in the presentation," what you are

15 referring to is Plaintiffs' Exhibit 568?

16     A.      Correct.

17     Q.      And if you just take a look,

18 please, at page 16 of this document.  And

19 that's Bates stamped 177216.

20     A.      Right.

21     Q.      And it says Transaction

22 Financials, right?

23     A.      Right.

24     Q.      And the bottom says -- the last

25 bullet point says "accretion/dilution, 3
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2 percent dilutive in 2009, break-even in

3 2010," correct?

4     A.      Right.

5     Q.      Now, as of December 5th, 2008,

6 the numbers set forth in the September

7 15th presentation regarding accretion and

8 dilution, they were no longer accurate,

9 correct?

10     A.      They were not these numbers,

11 no.

12     Q.      These numbers -- the numbers

13 set forth on page 16 of Plaintiffs'

14 Exhibit 568 were not accurate, correct?

15     A.      They had changed to this.

16     Q.      And that was as of December

17 5th, 2008, right?

18     A.      Yes.

19     Q.      And when you say -- I'm sorry,

20 when you say it had changed -- they had

21 changed to this, what is the "this" you

22 are referring to?  The figures set forth

23 in Mr. Price's December 9th board

24 presentation?

25     A.      Meaning they were different
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2 than these, yes.

3     Q.      Let's look back -- take a look

4 again at the merger proxy.

5     A.      Page 55 again?

6     Q.      Yes, please.

7             And it says, if you see, this

8 is, again, this is the list of -- it

9 actually says, if you see the paragraph on

10 the bottom -- on the bottom of page 55,

11 after it lists all these different

12 factors, it says "The foregoing discussion

13 of the information and factors considered

14 by the Bank of America board of directors

15 is not exhaustive, but includes all

16 material factors considered by the Bank of

17 America board of directors."

18             Do you see that?

19     A.      I see that, uh-huh.

20     Q.      And the second bullet point

21 from the bottom says "One of the material

22 factors was the potential impact of the

23 transaction on the capital levels and

24 credit rating of Bank of America."

25             Do you see that?
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2 a winnable case, as best I can recall, we

3 then set up -- I called Hank Paulson and

4 set up a meeting and that was with both

5 the Treasury and the Fed.

6     Q.      And so my point is, okay, and

7 that's helpful, so Wachtell says we think

8 you have a winnable case?

9     A.      Right.

10     Q.      You get on the phone and you

11 call Secretary Paulson and inform him

12 about this MAC?

13     A.      Right.

14     Q.      And he says, you know,

15 something like well, let's, you know,

16 let's have a meeting on this?  Is that

17 what he said?  I mean, he didn't threaten

18 to fire you the first time you spoke to

19 him?

20     A.      No, that's correct.  He said

21 let's meet, and I think he said around 6.

22 "Can you be up here by then?"  And I said

23 yes.  I don't know where Brian was, but

24 Joe and I went, and I think Brian was

25 somewhere else, but he got to Washington
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2 too.  And as best I can recall it was the

3 three of us with a combination of the

4 Federal Reserve and the Treasury.

5     Q.      And who from the Federal

6 Reserve and the Treasury was there?

7     A.      Well, certainly Ben Bernanke,

8 the Chairman was there, the Secretary of

9 the Treasury, Hank Paulson, was there.  He

10 had a number of people with him, so did

11 Ben Bernanke.  The only one I remember, I

12 think the general counsel was there, but

13 there were others there as well.

14     Q.      And do you recall, this meeting

15 was on December 17th?

16     A.      At 6 o'clock, to the best of my

17 recollection, yeah.

18     Q.      Let me show you what has been

19 marked as Exhibit 438.  This is a document

20 Bates stamped -- is that BOG -- BOG, Board

21 of Governors, BOG-BAC-ML-COGR000172

22 through 176.  But, again, it is Exhibit

23 438.

24             And these aren't your notes,

25 but what these are, have been previously
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2 identified as, these are notes taken by

3 Scott Alvarez.

4     A.      Yeah.  That's who I think is

5 the general counsel.

6     Q.      Right.  On December 17th.  And

7 this is I believe -- was this a phone call

8 or meeting?

9     A.      It was a meeting.  It was face

10 to face.

11     Q.      Face to face, at the Federal

12 Reserve?

13     A.      At the Federal Reserve, yes, in

14 a conference room.

15     Q.      Which room were you in?  Were

16 you in the Board of Governors room?

17     A.      No, not the Board of Governors

18 room, but it was a smaller conference room

19 in that area.

20     Q.      Actually I think I've been in

21 that conference room, if you could

22 imagine.  I didn't get in the board room

23 though.

24     A.      I was in the board room a lot

25 because I was on a committee that we
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2 consumer credit quality really

3 deteriorating fast.  I don't think that

4 was a surprise to them because they were

5 seeing it in a broad way, and mostly

6 talking about Bank of America.  I may have

7 talked about these details of Merrill

8 Lynch, but my recollection is that Joe

9 did.

10             But I think I am the one that

11 said we were considering a MAC, and I

12 think I said and think we have one.

13     Q.      And what did they say in

14 response to that?

15     A.      They said -- I don't know

16 what -- I do know that they said give us

17 some time to look at the numbers and then

18 let's stay in touch and then kind of go

19 through this.

20             At some point they said, I

21 don't know if it was this meeting or

22 subsequently, but they said that they

23 thought calling a MAC would pose systemic

24 risk to the U.S. financial system and that

25 it would not be in our best interest or
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From: 
Sent: 
To: 
Subject: 

Hein, Peter C. 
Sunday, December 21, 2008 11 :22 PM 
Crapanzano, Margaret E. 
FW: Revised draft checklist and draft worksheet 

Attachments: Checklist of potential issues. DOC; Issues quantification worksheet (2).DOC 

Checklist of Issues 
potential issues •.• 3ntificatlon worksher 

give me when i arrive in the Saturday folder, at the top 

From: Moritz, Garrett B. 
Sent: Sunday, December 21, 2008 6:37 PM 
To: Hein, Peter C.; Roth 1 Eric M.; Whittaker, Keola R. 
Subject: Revised draft checklist and draft worksheet 

Attached is a revised draft checklist reflecting EMR and KRW's comments 
of yesterday, plus my first attempt at a worksheet attempting to 
quantify the relative magnitude of the various issues we've been 
discussing so far. The worksheet is a very preliminary first attempt 
and comments and corrections are appreciated. A couple of notes: 

1. On the worksheet, I put in some Huntsman numbers for purposes 'of 
comparison. I had some trouble tying the percentage changes discussed 
in Lamb's opinion to Huntsman's publicly disclosed EBITDA numbers, so I 
used the numbers listed in Huntsman's expert report. I take it we 
ultimately would want to use Huntsman's publicly available EBITDA 
numbers, so we will need to figure out why they don't seem to match up 
with the percentage changes given in Lamb's opinion. 

2. On the checklist, EMR added a statement that Target's operating after 
tax loss for the 4Q "is now expected to exceed $14b," with a note to 
check the number. At least the way I read the chart at Book 1, Tab 1, 
p. 6 (look at the "Target Operating ATE" line), the operating after tax 
loss for the 4Q is now expected to be $12.5b, not $14b. The $14b number 
is a deduction for marks/significant items" that is partially offset by 
revenue in GWM and Corporate. Let me know if I'm missing something. 

Thanks. 
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PRIVILEGED AND CONFIDENTIAL 

Disclosure 

* Global Correlation books: 

Checklist of Potential Issues 

1330055 
12/19/08 

Parent discovered that the way Target had been modeling its exposure on correlation books was "off 
market"; this led to a $1.4b "model adjustment" in 4Q 2008. Current exposure on correlation books 
based on MTM is $3. 7; Parent expects that exposure to increase based on widening spreads. (Book 2, 
Tab 8). 

Fact that Target had entered into correlation trading transactions with Target's own company-sponsored 
DPCs (Steers Lasso) not disclosed in diligence. As of 11/28/08, exposure w/r/t Steers Lasso was 
approximately $1.4b [is this what chart means?]. (Book 2, Tab 8). 

* Size and nature of Asset Based Lending was not disclosed during diligence. Total exposure is approx. 
$13.2b; Parent particularly surprised to learn that Target was engaged in aviation-related lending; Parent 
believes this imprudent for a liquidity-starved business like Target. However, total size of aviation book is 
only approx. $800m. 

Representations and Warranties 

* Section 3 .14(b ): Derivative Transactions not entered into in the ordinary course of business consistent with 
past practices and in accordance with prudent banking practice and applicable laws, rules, regulations and 
policies. 

Significant liquidity issues related to derivative collateral payments that first began to arise in Nov. 2008 
(Book 1,Tab 5) were apparently due to Target's negotiation of very poor/one-sided collateral 
requirements for counterparties in certain derivative transactions. Follow-up question whether the one
sided nature of these contracts was fully disclosed and consistent with prudent banking practice, etc. 

Correlation trading between Target and Target's own company-sponsored DPCs (Steers Lasso) 
potentially irregular. 

MAE Arguments 

* At time deal done expectation for 4Q 2008 was flat; now apparent mushrooming 4Q 2008 losses from flat as 
of9/15/08 to total revenue loss of$7.5b as of 12/5 to total revenue loss of$12b as of 12/10. 

* Operating after-tax loss through first 3 quarters of2008 was approx. $11. 7b; operating after-tax loss for Q4 
alone was expected to be $12.5b (as of 12110). (Book 1, Tab 1, p.6.) 

Result is significant disallowance ofDTA (Deferred Tax Asset) in addition to huge loss; 4Q 2008 loss 
and disallowed DTA reduces Tier 1 capital; loss reduces tangible total and tangible common capital and, 
thus, ratios [data in Book 1, Tab 7 ... details of target capital assumptions]. 
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* Even excluding marks, fair-value adjustments and one-time issues, performance of Target's business 
underwent a dramatic reversal in 4Q 2008: 

Through Sep. 08, Target had $3.5b in pretax earnings ex marks!FV None-time items Target's forecast 
for FY2008, taking into account a $4.0b loss ex marks, etc, for 4Q, is now a $500m loss. (Book 1, Tab 
4, page 2) 

Losses in Q4 have substantially reduced Target's capital At time of due diligence, Target had tangible 
common equity of approx. $26b; now has tangible common equity of only $12.6b.- a 50% reduction 
(even after T ARP). (Book 1, Tab 8). Reduction in capital necessitates reduction in balance sheet, which 
will reduce earnings potential in future years. 

Target's 2009 plan (Book 1, Tab 4) shows minimal $2.9b pre-tax earnings plan for 2009; $2 billion 
after-tax (operating earnings). Must go back before 2005 before one sees same low level of 
performance [focus on underperformance forecast in 2009 plan; reasons for it and why not 
known/expected as of9/15/08]. Even less than after-tax operating earnings through 9/08. 

Target's 2009 plan for FICC, IBK and GPID segments - and for GMI business as a whole- all at 
2005 levels or worse. (Book 1, Tab 4) 

According to secondhand account, Target chairman and CEO represented at "breakfast" with Parent 
chairman, CEO and president that "this platform could yield $7b in earnings (pre-tax) per year." Now 
2009 forecast is $2.9b. Target Chairman now admits that will take until at least 2010 to return to level 
of profitability expected at time of deal. 

* Impairment in liquidity due in large part to increases in derivative collateral payments. Impairment 
measured in terms of"Time-to-Required-Funding" (how many months Parent can continue to meet all 
funding obligations without raising additional capital). Parent TTRF is currently 2 yrs+; Target normally 
has TTRF of 12 months, now down to about 2 months. (Book 1, Tab 5: Target 12/1/08 presentation 
regarding cash recap: Week ofNovember 17). 

To compensate for the anticipated impact to its liquidity from this, Parent had to raise $16b from debt 
markets. This has two long-term impacts: 

Added funding cost due to liquidity issues that were not known or anticipated at time of signing 
($525 million per year; $1.5 billion in aggregate for lifetime of financing). 

Loss of potential for earning on $130 billion of assets at 50 basis points ($650 million) (Target's 
need to reduce assets was not known or anticipated at signing; has become necessary and identified 
just before Thanksgiving as a necessary step to deal with increasing losses that were not anticipated 
at time of signing). 

Diminished aggregate annual earnings impact from this liquidity impairment of approx. $1.2b 
(pretax). Effect will be felt for the foreseeable future. 

Question as to whether the $23 billion of collateral postings without offsetting collateral is simply a 
liquidity issue or if there is also an issue with respect to collectibility from people that owe Target 
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money on the other side of trades, yet the people aren't necessarily good for the money (e.g., a SIV, etc.) 
[client will investigate this issue] 

* Fundamental issue of lack of credibility with rating agencies to whom Target may not have disclosed the 
ever increasing losses for the fourth quarter; if Target now belatedly makes that disclosure, likely to have 
adverse impact on perception by rating agencies (who do not have an inkling this is coming); such a rating 
agency reaction would, if such reaction occurred after deal fell apart, presumably confirm materiality of the 

· fourth quarter losses; also poses significant risk to acquiror since acquiror faces prospect if it goes ahead 
that there will be extreme negative reaction by rating agencies if acquisition occurs and then the information 
Target has not provided to rating agencies becomes known to them belatedly. (Book I, Tab 6: email about 
ratings agencies thinking Target has the worst behind it.) 
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PRIVILEGED AND CONFIDENTIAL 

Issues Quantification Worksheet 

Annual Pretax Earnings Comparison 

6,76I 9,80I I0,560 3,484 -513 

from 
+45% +7.7% -67%* -I05% 

I,I66 958 925 

Huntsman % change 
man est.) from prior year -I8% -3% 

- II% (Hexion EBITDA. 

* Assuming flat remainder of 2008. 

1330056 
12/21/08 

Sources: Book I, Tab 4, p. 2; Hexion Specialty Chems., Inc. v. Hunstman Com., 2008 WL 4457544, at *18-*I9 
(Del. Ch. Nov, I9, 2008) ("The proper benchmark then for analyzing these changes with respect to an MAE ... is to 
examine each year and quarter and compare it to the prior year's equivalent period."); Zmijewski Report Ex. 3 
(Huntsman's Annual Pro Forma Adjusted EBI1DA I998-2008). 

Quarterly Revenue Comparison 

-21% -31% 

-8,I92 2,934 -2,II6 I6 -I2,032 

-69% NIM -96% -47% 

change year- +13% -22.9% -6% 

Source: Book I, Tab I, p. 4; Hexio!!, 2008 WL 4457544, at *18; Target quarterly earnings releases; Huntsman earn
ings releases dated Feb. 22, 2008 and May 9, 2008. 

Relative financial impact of certain events 

18% 12% II% NIM 42% 

21% 14% 13% NIM 48% 

Sources: Book I, Tab 4, p. 2; Book 2, lead sheet. 

W/1330056v1 
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Other Items 

DPCs with Steers Lasso Trust (Target-sponsored entity) as countemartv 

• Steers Lasso has notional exposure of $9. 7b; represents 54% of total DPC notional 
exposure of$18.lb 

• MTM of$1.3b (or 35%) of total DPC MTM of$3.7b 
• Total CVAs on DPCs $230m; plus $1.4b model adjustment 

(Source: Book 2, lead sheet & Tab 8.) 

Asset-based lending 

• Total exposure of approx. $13b 
• No valuation adjustments since 9/28/08 
• According to interview, "aviation" category accounts for approx $800m or 6% of as

set-based lending (Note: when I add up the lending facilities in the "aviation" cate
gory behind Tab 8, I only get $665m). 

(Source: Book 2, lead sheet & Tab 10.) 
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1 things discussed throughout Sunday morning, Sunday

2 afternoon, and ultimate responsibilities to

3 conclude the day were to contact the rating

4 agencies and advise them that a transaction would

5 be announced.

6      Q.   Okay.  Did you reach any conclusions with

7 respect to Merrill Lynch's capital and liquidity

8 positions at this point in time?

9           This is obviously September 14th, 15th,

10 2008.

11      A.   Yes, I believe I did.

12      Q.   And what were those?

13      A.   I'm -- I'm sorry, I only very generally

14 recall.

15      Q.   Okay.  Tell me what you recall.

16      A.   Generally -- general recollection would

17 be that their liquidity position we believed was in

18 better shape than the market had been speculating

19 and that their capital position had a higher

20 concentration in common equity, and so their

21 capital composition would fit well into Bank of

22 America's.

23      Q.   Okay.  What had the market been speculating

24 with respect to Merrill Lynch's liquidity position

25 around that time frame?
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1           MR. ROSENBERG:  Objection to form.

2      A.   And I'm sorry, I don't -- don't recall.

3      Q.   Well, because you said that -- you just

4 said that my recollection -- you said their liquidity

5 position was better than what the market had been

6 speculating.  So I'm trying to just find out from you

7 just generally what had the market been speculating?

8 I mean...

9      A.   Capital markets were severely disrupted.

10 The market generally believed that Lehman Brothers

11 was under significant stress and, you know,

12 potentially the market could attack Merrill Lynch

13 as the next sort of target.

14      Q.   Okay.  Following that weekend,

15 September 13, 14 weekend, did you have any subsequent

16 responsibilities in connection with the merger

17 between Bank of America and Merrill Lynch?

18      A.   Yes.

19      Q.   What were those?

20      A.   Best I would describe is continuation of

21 my existing responsibilities for Bank of America

22 and then the, you know, primary need to assess

23 Merrill Lynch's liquidity position.

24      Q.   Okay.  Now, at -- at some point -- well, so

25 as of the date of the merger agreement, which is
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1 get the balance sheet down at year end, specifically

2 December 31st.  10/31 balance sheet was $820 billion.

3 Stock balance sheet is $850 billion.  They estimate

4 no pain balance sheet target could be $800 billion.

5           Do you see that?

6      A.   Yes.

7      Q.   What did you mean when you wrote no pain

8 balance sheet target could be $800 billion?

9      A.   My general recollection would have been

10 they thought they could reduce -- from the spot

11 balance sheet of 850 billion, they thought they

12 could get down to 800 billion without it having a

13 material impact on the business.

14      Q.   What would the material impact be if they

15 went below 800 billion?

16           MR. SMITH:  Objection to form.

17      A.   I -- I just don't recall.

18      Q.   And you wrote:  I said the 800 billion did

19 not sound aggressive enough to me given what I see

20 happened on our businesses in CMAS.

21           What's CMAS?

22      A.   It was Bank of America's capital markets

23 and advisory services business, I believe was the

24 name.

25      Q.   And what did you see happen in that



Page 73

1 balance sheet which will reduce earnings potential in

2 future years.

3           Do you see that?

4      A.   Yes, sir.

5      Q.   Okay.  So now does that refresh your

6 recollection any further that you told the Wachtell

7 lawyers that the losses in Q4 for Merrill Lynch

8 substantially reduced their -- their capital and that

9 the reduction in that capital necessitated the

10 reduction in the balance sheet?

11      A.   I'm sorry, it doesn't -- it doesn't

12 really refresh my recollection.  Again, I'm not

13 disputing that I would have said this.  But to the

14 best of my recollection with Wachtell, I thought it

15 was more on a discussion around liquidity than

16 capital.

17      Q.   Okay.  The -- if you see the -- the second

18 sentence says target -- at time of due diligence,

19 target had tangible common equity of approximately 26

20 billion and now has tangible common equity of only

21 12.6 billion.

22           Do you see that?

23      A.   Yes, sir.

24      Q.   What is tangible common equity?

25      A.   That is the cleanest form of capital,
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1 typically, that exists.  So it's equity of the

2 company.

3      Q.   When you say cleanest form of capital, what

4 does that mean to like a layman like me?

5      A.   Common equity is -- has the highest loss

6 absorption.  There are different elements of

7 capital.  There's preferred equity, there's common

8 equity.  Common would be what regulators consider

9 the best form of capital.

10      Q.   Okay.  Is tangible another way -- well,

11 withdrawn.

12           Is tangible common equity also a measure of

13 a company's ability to absorb losses and remain

14 solvent?

15           MR. SMITH:  Objection to form.

16      A.   It -- it would be one of -- sure, one of

17 the measures.

18      Q.   Okay.  Is it an important measure?

19           MR. CHEN:  Objection to form.

20      A.   The -- the regulators mandate certain

21 capital ratios, certain capital targets that define

22 a well-capitalized institution.  The regulators

23 don't actually use tangible common equity as a form

24 of defining a well-capitalized institution.  So it

25 wasn't necessarily a regulatory-defined minimum.
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1 But certainly it was a ratio that the market

2 considered, the market focused on.

3      Q.   Okay.  And a 50 percent reduction in

4 Merrill's tangible common equity even after TARP,

5 that was a substantial reduction, correct?

6      A.   I guess substantial or material, I think

7 that's for the lawyers to debate.  I mean, in my

8 eyes, it's -- yeah, that seems like a significant

9 reduction.

10      Q.   Okay.  And the last line of this says that

11 the reduction in capital necessitates reduction in

12 balance sheet, which will reduce earnings potential

13 in the future years.

14           Do you know -- what does that mean?

15           How does it -- how does the reduction in

16 the balance sheet reduce earnings potential in future

17 years?

18      A.   Typically you would only put assets on a

19 balance sheet that you thought would generate a

20 positive return, right?

21      Q.   Right.

22      A.   So I believe what we're saying is as

23 equity's coming down, to avoid your capital ratio

24 completely getting crushed, you would also reduce

25 assets to help offset some of that equity
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1 deterioration or capital deterioration.  But as

2 asset levels are lower, there's less yielding

3 assets on the balance sheet to generate your return

4 in future years.

5      Q.   Right.  Okay.  Got it.  Thank you.

6           And if you look at this, this -- look

7 further down this document, the same one you're

8 looking at, if you just go down, the third paragraph

9 from the bottom says:  Loss of potential for earning

10 on $130 billion of assets at 50 basis points is

11 $650 million.

12           Do you see that?

13      A.   Yes, sir.

14      Q.   Okay.  And then after that it says:

15 Targets need to reduce assets who is not known or

16 anticipated at -- at signing has become necessary and

17 identified just before Thanksgiving as a necessary

18 step to deal with increasing losses that were not

19 anticipated at the time of signing.

20           Do you see that whole paragraph?

21      A.   Yes, sir.

22      Q.   Okay.  So am I reading this correctly that

23 -- and it's actually -- take a look also -- what was

24 the -- Mr. Roth's note, which is what I marked --

25 what's this marked as, 2 --
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1      Q.   We'll -- we'll throw that in there.

2 Roughly $875 billion?

3      A.   Yes, sir.

4      Q.   That was their assets as of September 26,

5 2008, correct?

6      A.   Yes, sir.

7      Q.   Okay.  And then Plaintiff's Exhibit 279, do

8 you have that?

9           Can you take a look at -- and that's -- the

10 second page is Merrill Lynch consolidated balance

11 sheet, December 26th, 2008.

12           Do you see that?

13      A.   Yes, sir.

14      Q.   What's the number for total assets at the

15 bottom?

16      A.   667.5 billion --

17      Q.   Billion?

18      A.   -- yes.

19      Q.   So it looks to me like during the fourth

20 quarter of 2008 Merrill Lynch reduced its balance

21 sheet by more than $200 billion, correct?

22      A.   Yes, sir.

23      Q.   And that's almost 25 percent of the balance

24 sheet that existed as of September 26, 2008?

25           MR. SMITH:  Form.
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1           MR. SINGER:  What was that?

2           MR. SMITH:  Objection to form.

3      Q.   And that was almost 25 percent of the

4 balance sheet that existed as of -- as of

5 September 26, 2008, correct?

6           MR. SMITH:  Same objection.

7      A.   Approximately.

8      Q.   Okay.  And the $667 billion, that's about

9 $132 billion below that $800 billion no pain

10 threshold that was set forth in your e-mail on

11 November 26, 2008, correct?

12           MR. CHEN:  Objection to form.

13      A.   Yes, that -- that appears correct.

14           MR. SMITH:  May I just air an objection

15       for the record?  You asked some questions

16       about a balance sheet, and these two exhibits

17       are not a complete balance sheet.  They're

18       just the asset side.  I just wanted --

19           MR. SINGER:  Well, this is assets,

20       reducing their assets.

21           MR. SMITH:  I understand.  I just wanted

22       to note for the record that you selected

23       certain pages and asked questions about a

24       balance sheet.  These are just -- this is just

25       the asset side.  That's all I wanted to note
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1       for the record.

2           MR. SINGER:  Good, good.  Okay.

3      Q.   This -- as reflected in these -- in

4 Plaintiff's Exhibit 276, the 50 basis points that you

5 were using to sort of calculate the loss of earnings

6 power going forward, if you use the same assumptions

7 for $200 billion in assets, what's that come out to?

8      A.   A -- a billion dollars.

9      Q.   A billion dollars an- -- pretax earnings

10 annually, correct?

11      A.   On a forward-looking basis, yes.

12      Q.   A material sum of money, correct?

13           MR. SMITH:  Objection to form.

14           MR. CHEN:  Objection to form.

15           MR. ROSENBERG:  Objection to form.

16      Q.   Are you more comfortable by saying a

17 significant sum of money?

18           MR. ROSENBERG:  Objection to form.

19      A.   Yeah, it's a -- a billion dollars in

20 generic terms is a significant amount of money,

21 yes.  Relative to the size of the potential

22 earnings power of a combined Bank of

23 America/Merrill Lynch, I think, again, I'd let the

24 lawyers debate whether that's considered

25 significant or not.
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1      A.   Or cash, sure.

2      Q.   Cash, right.

3           Okay.  And TTF is an important measurement

4 of liquidity for a bank?

5      A.   I think all banks define or measure their

6 liquidity position slightly different.  Not all

7 banks measure liquidity with TTRF or TTF.

8      Q.   Okay.

9      A.   Bank of America used TTF.

10      Q.   Okay.  So for Bank of America it was an

11 important measure of liquidity, correct?

12      A.   I would say as my role as treasurer of

13 Bank of America it was an important measurement for

14 me.

15      Q.   Okay.  And was it an important measure for

16 Merrill Lynch also during this time?

17      A.   I think Merrill Lynch -- it would be

18 better -- it would be better to direct that

19 question to Mr. Heaton, their treasurer at the

20 time, on how they measure.

21      Q.   In your mind, did Merrill -- was that an

22 important measurement for Merrill Lynch as well?

23      A.   In my mind it -- it was, yes.

24      Q.   Okay.  And according to this document, the

25 one you're looking at, it says:  Parent TTRF is
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1      A.   I recall having discussions with Wachtell

2 that Merrill's liquidity position was substantially

3 lower than we had originally believed.

4      Q.   Okay.

5      A.   And, you know, yes.

6      Q.   And in -- in fact, this has 16 billion.  If

7 you take a look at -- what was -- what did you

8 have -- at what was marked as Plaintiff's

9 Exhibit 276, those are Mr. Roth's notes.  That's the

10 transcription.

11      A.   Right.

12      Q.   And if you take a look at page 804, it

13 says -- on page 804 it says:  JB, Jeff Brown, has now

14 raised approximately $19.5 billion of debt last

15 two-and-a-half weeks.

16           And then it says:  Next year $525 million

17 impact to pretax earnings, parentheses, incremental

18 interest we didn't expect.  Two to three years' debt,

19 so one to 1.5 billion in additional cost to us.

20           Do you see that?

21      A.   I see what's written, yes.

22      Q.   Okay.  Does that refresh your recollection

23 as to the amount of debt that Bank of America had to

24 issue in the fourth quarter 2008 because of Merrill

25 Lynch's liquidity issues?
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1           MR. SMITH:  Objection to form.

2      A.   Again, I can -- I can see what's written

3 in the notes.  It -- it doesn't really help refresh

4 my recollection of how much Bank of America issued.

5      Q.   But you're not disputing that you informed

6 the Wachtell Lipton attorneys of those facts in

7 December 2008, are you?

8           MR. ROSENBERG:  Objection to the form.

9      A.   I am -- I am not disputing.  I -- I just

10 cannot recall the number.

11      Q.   Okay.  And do you recall discussing with

12 them -- and if you take a look at either 270 -- that

13 page on 276 or if you go back to 277, that same page

14 which is in front of you, it says added funding -- do

15 you see -- you see where it says added funding cost

16 due to liquidity issues that were not known or

17 anticipated at time of signing, parentheses,

18 $525 million per year, $1.5 billion in aggregate for

19 lifetime of financing.

20           Do you recall discussing with Wachtell

21 Lipton the additional funding costs that these debt

22 issuances would occur?

23      A.   Only very generally, vaguely do I recall

24 that.

25      Q.   But again, you're not disputing that you



Page 106

1 told them this information?

2      A.   No, sir.

3      Q.   Okay.  And then if you take a look -- you

4 still -- you still have Plaintiff's Exhibit 277?

5           The -- the -- if you look to the second to

6 last paragraph under page Bates stamped 12900, it

7 says:  Diminished aggregate annual earnings impact

8 from this liquidity impairment of approximately

9 $1.2 billion pretax.  Effect will be felt for the

10 foreseeable future.

11           The $1.2 billion is if you add the

12 $525 million in the added funding costs for the debt

13 and the 650 million for the loss of potential for

14 earnings on the balance sheet reduction.

15           Do you see that?

16      A.   Yes, sir.

17      Q.   I think we showed earlier that the balance

18 sheet reduction was not 130 billion.  It was a little

19 more than 200 billion, correct?

20      A.   What you showed in those two exhibits,

21 the 10-Q and the 10-K, did reflect a $200 billion

22 reduction.

23      Q.   Right. And I think you testified that at 50

24 basis points, the loss of potential for earnings on

25 $200 billion of assets was a billion dollars,
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1 correct?

2      A.   That's assumption based.  But yes, that's

3 what the math gets you.

4      Q.   Okay.  So the diminished aggregate annual

5 earnings impact from this liquidity impairment was

6 actually approximately $1.5 billion pretax, correct?

7      A.   Potentially that's where the math could

8 get you, yes.

9      Q.   Okay.  And that effect would be felt for

10 the foreseeable future, correct?

11      A.   Well --

12           MR. ROSENBERG:  Objection to the form.

13      A.   I see it's written.  And whether it was

14 Mr. Roth's or Mr. Hein's notes, I'm not sure whose

15 it is.  I see that terminology there.  But the one

16 thing I would say is the debt that was being issued

17 was typically three-year debt.

18      Q.   Um-hum.

19      A.   Because the debt that was issue -- the

20 unsecured markets were largely closed in the fourth

21 quarter with the exception of issuing under the

22 FDIC's TLGP program, which limited you to

23 three-year issuance.

24           So while it says foreseeable future, I

25 don't dispute that's what I might have conveyed.  I
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1           Were you making a presentation to somebody

2 here?

3      A.   I don't -- I can't recall what

4 specifically this was used for, no.

5      Q.   Well, the document says -- let me just --

6 and let me just go over a couple points.  Halfway

7 down on the second asterisk it says:  Priced 9

8 billion in debt issuance yesterday following deals

9 last week by J.P. Morgan and Goldman Sachs.

10           And so I'm assuming this document was

11 prepared on or about December 2nd, 2008.

12           If you look at the -- a little further

13 down, it says:  So execution was strong.  It says:

14 But the debt is not all that cheap when you consider

15 guaranteed fees.

16           Do you see that?

17      A.   Um-hum.

18      Q.   And it says:  So why the size ML liquidity,

19 Merrill Lynch liquidity is under fairly substantial

20 stress with quite significant bleeding in their cash

21 position, down 17 billion since the start of the

22 fourth quarter.  They estimate their TTF equivalent

23 position would be in the two to four-month range now.

24 The dilute of impacts to our TTF position are

25 substantial, which drove the rationale to go big
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1 yesterday.

2           Do you see that?

3      A.   Yes, I see what's written.

4      Q.   You agree with what's written there?

5      A.   You know, the general recollection seems

6 like that would have been appropriate.  I can't

7 dispute what's on the paper there.

8      Q.   Okay.  You can put that aside.  You can put

9 that aside.

10           All right.  Let me -- do you have your

11 testimony before the New York Attorney General handy?

12 Do you have it there?

13      A.   Yes.

14      Q.   I'm going to -- why don't you turn to page

15 -- I have to do something -- naturally.  Oh, I've got

16 it.

17           Okay.  Could you turn, please, to page 38

18 and 39?  And that's the page number.  It's on the

19 document.

20      A.   Thank you.

21      Q.   No problem.

22           And I'm just going to -- if you take a look

23 beginning on page 38, line 18, and then we're going

24 to continue through page 39, line 13, just so you

25 know.
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1           And let me just read it.  And this is

2 testimony that you gave to the New York Attorney

3 General, and it concerns your discussions in mid

4 December 2008 with Wachtell Lipton regarding the

5 matter, okay?

6           So it says -- the question is:  Could you

7 take me through who raised what?

8           And you said:  I don't recall completely

9 who, but certainly this is the time in which the MAC

10 was exempt.  Knowing that a MAC on the basis of

11 deteriorating earnings was going to be very difficult

12 to challenge, not impossible, and I believe Bank of

13 America counsel and external counsel believed that it

14 wasn't impossible.  It was just going to be very

15 difficult.  So there were other questions that were

16 asked of me around had anything deteriorated the

17 liquidity positions that was sort of unexpected for

18 things that should have been conveyed to me.  And

19 while we shared in discussions around what had

20 happened with their cash position, it was a lot of

21 the drivers of deteriorating liquidity or cash

22 position with the exact same drivers of deteriorated

23 earnings.  So in my mind, you couldn't really

24 separate the events.

25           Do you see that testimony?
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1      A.   Yes.

2      Q.   And that was accurate and truthful

3 testimony you gave to the New York Attorney General,

4 correct?

5      A.   Yes.

6      Q.   Okay.  What are -- you see where you said

7 it was the exact -- a lot of the drivers of

8 deteriorating liquidity or cash position were the

9 exact same drivers of deteriorated earnings?

10      A.   Yes.

11      Q.   What were those exact same drivers?

12      A.   I mean, the markets were very volatile.

13 There were, you know, posting of collateral,

14 derivative collateral that was being posted out as

15 a result of the market volatility.  So that market

16 volatility had almost a double whammy.  It could

17 create a P&L event in some cases as well as a

18 liquidity event, which may not have necessarily

19 been a P&L event at the same time.

20      Q.   Okay.  Anything else, any other things you

21 can think of?

22      A.   I mean, the best of my recollection, you

23 know, again, Merrill Lynch was having to post a

24 decent amount of collateral.  That combined with

25 losses they were experiencing were the main
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1 drivers.  So those -- those would be the most

2 significant.

3      Q.   Okay.  Okay.

4           MR. SINGER:  You know, let's go off the

5       record for just a minute, if we can.  Is that

6       okay?  Jonathan --

7           THE VIDEOGRAPHER:  The time is 11:52 a.m.

8       We're now off the record.

9           (A LUNCH RECESS WAS TAKEN.)

10           THE VIDEOGRAPHER: Time is 12:34 p.m.

11       We're back on the record.

12      Q.   Good afternoon, Mr. Brown.

13      A.   Afternoon.

14      Q.   Thanks for coming back from lunch.

15      A.   Thank you.

16      Q.   You're welcome.

17           It's in -- in -- by no later than

18 November 2008 you became aware that Merrill was going

19 to suffer a multi billion dollar loss for the fourth

20 quarter, correct?

21      A.   Yes, I believe that's correct.

22      Q.   Okay.   Do you recall when that was?

23      A.   No.  Only sometime in November.

24      Q.   Okay.   Let me mark -- I'd like --

25           Let me mark as Plaintiff's Exhibit 284 a
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1      Q.   Did you go into his office and raise this

2 topic?

3           MR. CHEN:  Objection, asked and answered.

4      A.   We had the conversation around disclosure

5 in his office. I can't tell you if that was the --

6 I just can't recall if that was the specific

7 purpose of the meeting I had with Mr. Price.

8      Q.   Okay.   You have the transcript in front of

9 you. This is going to be easier if I do it this way.

10 Take a look at page -- I'm just going to ask you to

11 read some things outloud into the record, okay?

12      A.   Okay.

13      Q.   So if you could begin at -- turn to page

14 79.  The very bottom, you see line 23?

15      A.   Yes.

16      Q.   And then -- okay.  And I'm going to ask you

17 to read through -- and I'll tell you when to stop,

18 but page 82, line nine, okay?  So it will be a couple

19 of pages, all right?

20      A.   Okay.

21      Q.   Could you just do -- read beginning with

22 question, and this was just between you and Joe, and

23 just read the question -- and just, you know, when

24 you read it, just say question, answer and then just

25 --



Page 145

1      A.   Okay.

2           MR. ROSENBERG:  Read it outloud?

3           MR. SINGER:  Yeah, please.

4      A.   Okay. Starting on page 79.

5      Q.   Line 23.

6      A.   Line 23.  Question:  And this was just

7 between you and Joe?

8           Answer:  From what I recall, yes.

9           Question:  What do you recall from this

10 conversation?

11           Answer:  I remember discussing my view. I

12 thought that the losses were meaningful enough that

13 a disclosure was warranted. I remember Mr. Price

14 sharing with me that it was simply just a forecast

15 and legally there was no disclosure required. I

16 remember suggesting to Joe that he was giving me a

17 legal answer and not a pragmatic one.

18           Question:  What did Joe say in response

19 to that?

20           Answer:  He continued to remind me that

21 counsel, and when he spoke with the word counsel,

22 that would imply to me that he was meaning both

23 internal and external, were telling him what he did

24 not need to disclose.

25           Question:  Let's take a step back. What
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1 prompted you to bring the subject up with Mr. Price

2 or did you bring it up?

3           Answer:  To the best of my recollection,

4 it was another increase in Merrill's forecasted

5 losses.

6           Question:  Do you recall how much the

7 increase was at this time?

8           Answer:  Chris, I don't recall

9 specifically. Generally, I'd tell you that the

10 losses were jumping at a $2 billion pretax --

11 incremental $2 billion on a pretax every week or

12 so.

13           Question:  What exactly did you say to

14 Mr. Price?

15           Answer:  What I said to you before. I

16 felt that we should disclose.  That the losses were

17 meaningful enough. There was still a view that

18 Merrill's losses were believed to be consistent

19 with other players in the market and, therefore,

20 was not a required disclosure event. I continued to

21 believe that was a legal response and we weren't

22 being very pragmatic. I was concerned that this

23 would eventually come back around.

24           Question:  What do you mean by pragmatic?

25           Answer:  Meaning at this point it's about
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1 a $2 billion after tax number --

2      Q.   Why don't you go back.  I think you

3 misspoke. You said 2 billion?

4      A.   Sorry.

5      Q.   That's okay.

6      A.   Answer:  Meaning at this point it's about

7 a $9 billion after tax number. That's a fairly

8 significant loss for a corporation to experience in

9 one quarter. And withholding that could potentially

10 result in items like we're discussing today.

11           Question:  Did you tell Mr. Price at this

12 meeting or was that your own thinking?

13           Answer:  Yes, I did.

14           Question:  What did he say in response?

15           Answer:  He continued to state that

16 counsel did not deem it to be an event of required

17 disclosure.

18           Question:  And did you respond further to

19 that?

20           Answer:  Yes.

21           Question:  What did you add?

22           Answer:  I added what I would

23 characterize as drama.

24           Question:  What do you mean by that?

25           Answer:  I stated to Mr. Price that I
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1 didn't want to be talking through a glass wall over

2 a telephone.

3      Q.   Okay.   Stop.

4           Okay. You want to take a take a drink of

5 water?

6      A.   No, that's okay.

7      Q.   How long did this conversation with Mr.

8 Price last?

9      A.   I can't recall.

10      Q.   20 minutes, ballpark, anything?

11      A.   Ballparking, five, ten minutes.

12      Q.   Okay.   And how did it end?

13      A.   I really -- I really don't recall. I

14 think Joe and I had a chuckle recognizing I was

15 being dramatic.  I'm not the accounting policy guy,

16 I'm not the lawyer. But -- that's the extent I can

17 remember.

18      Q.   Okay.   The comment about how you didn't

19 want to be talking through a glass wall over a

20 telephone -- well, let me -- this was truthful and

21 accurate testimony you gave to the New York AG,

22 correct?

23      A.   Yes.

24      Q.   Okay.  The comment that you didn't want to

25 be talking through a glass wall of a telephone, had



Page 149

1 you ever made a comment like that to Mr. Price before

2 this time?

3      A.   No.

4      Q.   How long did you work at -- you worked at

5 Bank of America for -- since 1998, correct?

6      A.   Yes.

7      Q.   In your time at Bank of America had you

8 ever made a comment like that to anyone else?

9      A.   No.

10      Q.   Prior to Bank of America you worked for

11 your father and someone -- and somewhere else?

12      A.   Yes.

13      Q.   Did you remember making a comment like that

14 in either of those jobs?

15      A.   No.

16      Q.   Since -- you left Bank of America, you went

17 to Ally Financial, correct?

18      A.   Yes.

19      Q.   And you've worked there for three years,

20 roughly?

21      A.   Yes.

22      Q.   You ever make a comment like to anyone at

23 ally financial?

24      A.   No.

25      Q.   You made this comment once in your
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1 professional career, roughly 16 years, correct?

2      A.   Yes.

3      Q.   And this is it?

4      A.   To the best of my recollection, yes.

5      Q.   Okay.  Let me -- let me -- you still have

6 this transcript in front of you. Can you turn to page

7 91, please.

8           And in particular if you could look at your

9 -- where is this?  Am I at the right page?  Okay.

10           Okay. If you look up page 91, line seven,

11 and I'll read this, okay, because it's just kind of

12 -- give you a break.

13      A.   Okay.

14      Q.   Mr. Carroll is the questioner says:

15 Because when you say that, I wonder was there a

16 larger number of executives at Bank of America who

17 thought that these losses have amounted to one where

18 they ought to be disclosed as a pragmatic matter. So

19 that's the impression I get from the phrase water

20 cooler talk.  Is that a misimpression.

21           And then you answer:  I can't comment on

22 the views and opinions as it relates to disclosure

23 about Bank of America executives because I didn't

24 have direct conversations with them. I think I would

25 characterize more the water cooler talk is that we
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1                G. CURL

2 became very obvious, would call into

3 question whether you wanted to proceed

4 with the discussion or something that

5 either positively or negatively impacted

6 the normal model, the financial

7 consideration, that would be brought to my

8 attention.

9     Q.      And who at Bank of America is

10 preparing the models?

11     A.      Those are done under the

12 supervision of Joe Price.  David Belk, who

13 I had mentioned, who was in my area,

14 participates in that.

15             But the general accounting -- I

16 mean, there is a finance team.  The actual

17 merger model, the mechanics of the merger

18 model itself would be David Belk generally

19 would oversee that, working with the

20 finance people.

21     Q.      And what is the merger model?

22     A.      The merger model takes the

23 public information and/or the results of

24 the due diligence and builds a financial

25 model that gives you accretion and
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1                G. CURL

2 dilution parameters, assumptions on cost

3 savings, forecasted performance of the

4 resulting combined company, and then that

5 in turn is what we use to talk about

6 possible prices.

7     Q.      Do you have an understanding as

8 to whether the merger model would have

9 taken into account projections for Merrill

10 Lynch's performance for 2008?

11     A.      No, that model would not do

12 that.  The model is based from closing

13 going forward, when the two sets of

14 shareholders come together.  It is based

15 in the early -- it is based in the early

16 stages on analyst consensus projections

17 for both companies, and then those are --

18 those earnings streams are adjusted based

19 on if there are material changes as a

20 result of the due diligence, etc.

21             And of course this was -- we

22 had concluded earlier this was clearly

23 going to be a stock for stock transaction,

24 so that it becomes how much of the

25 resulting company will each set of
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1                G. CURL

2 shareholders end up, how much do we --

3 will, if you will, the Merrill

4 shareholders have of the earnings,

5 combined earnings streams and cost savings

6 going forward once closing has occurred.

7             And then that builds into the

8 accretion and dilution to Bank of

9 America's shareholders, because in essence

10 that's the financial metric that we would

11 use, which is the exchange ratio.  You are

12 taking one piece of paper, trading it for

13 another piece of paper.

14     Q.      And when you say analyst

15 consensus projections, are you talking

16 about analyst consensus projections for

17 2008 also?

18     A.      No.  Once again, the model

19 takes at closing, you put the two sets of

20 shareholders together, and there are

21 capital bases, there may or may not be

22 changes to those capital bases at closing.

23             The financial test of the

24 consideration on a share for share

25 exchange is the participation of the two
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1                G. CURL

2 off the record.  The time is 10:46.  This

3 ends tape number one.

4             (Recess taken.)

5             THE VIDEOGRAPHER:  We are back

6 on the record.  The time is 11 o'clock.

7 This is tape number two.

8 BY MS. NAM:

9     Q.      Mr. Curl, just going back to

10 the models, do you have any understanding

11 as to whether 2008 results would have

12 impacted in any way 2009 projections?

13     A.      I don't.

14     Q.      And you met with Mr. Fleming on

15 September 14th around noon?

16     A.      Can you give me a second to

17 count the days?  Yes, Sunday.  Sunday,

18 okay.

19     Q.      Did you talk to Mr. Lewis

20 before that meeting?

21     A.      As I recall I did, yes.

22     Q.      And what did you discuss with

23 him?

24     A.      We talked about price.

25     Q.      And how long was that
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1 dilution/accretion per share.  What -- what is

2 your understanding of the term, if any,

3 dilution/accretion per share?

4        A.   It identifies the projected either

5 additive or deductive nature of -- of a given

6 transaction on earnings per share.

7        Q.   And am I reading this right that --

8 and is Alpha Merrill; is that the code name for

9 Merrill?

10        A.   I don't recall the code name.

11        Q.   But do you have any doubt that this

12 relates to Merrill, this --

13             MR. CHEN:  Objection to form.

14 BY MR. KAPLAN:

15        Q.   You may answer.

16        A.   As I stated, I -- I don't think that

17 this particular exhibit was used as part of the

18 Merrill transaction.  The modeling was done by

19 J.C. Flowers.  We did have an individual in

20 Charlotte that was prepared to do this work but

21 never really engaged in it.  It was always done

22 by Flowers.  So this -- this was never really --

23 never really used.

24        Q.   And when you say that -- this was --

25 this was -- this document was kept in Bank of
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1 America's files?

2        A.   I believe it was, yes.

3        Q.   And for what purpose?

4        A.   This is a -- a base form of a model

5 that could have been used to begin an evaluation

6 of any given acquisition transaction, so it was

7 a template, basically.

8        Q.   Um-hum.  So am I -- am I reading

9 correctly that according to this model the

10 dilution for this transaction per share was 9

11 cents in the -- in 2009, it was neutral in 2010,

12 accretive by 14 cents in 2011 and accretive by

13 29 cents in 2012?

14             MR. CHEN:  Objection to the form.

15             MR. GORDON:  Objection to the form.

16 BY MR. KAPLAN:

17        Q.   You may answer.

18        A.   I can read the numbers on the page.

19 I don't know that they relate to anything to do

20 with -- with Merrill Lynch.

21        Q.   Would you answer my question --

22             MR. KAPLAN:  Would you read the

23        question back, please, and answer my

24        question.

25             THE WITNESS:  Yes, read the question
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1        back, please.

2             (The following question was read

3 back:

4             Q:  So am I reading correctly that

5        according to this model the dilution for

6        this transaction per share was 9 cents in

7        the -- in 2009, it was neutral in 2010,

8        accretive by 14 cents in 2011 and

9        accretive by 29 cents in 2012?)

10             MR. GORDON:  Objection to form.

11             THE WITNESS:  Again, I don't know

12        what, if any, acquisition this particular

13        exhibit relates to, but those are the

14        numbers that are on this page for 2009,

15        '10, '11 and '12.

16 BY MR. KAPLAN:

17        Q.   And what -- what, if any,

18 significance in the transaction is -- is the

19 projected accretion and dilution?

20        A.   It's one of the factors that's

21 evaluated regarding -- in an overall evaluation

22 of a -- of an acquisition transaction.

23        Q.   When you say an overall evaluation,

24 can you be more specific?

25        A.   Well, I would say there's a number
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1 of factors that go into -- to that evaluation,

2 one of which is accretion and dilution.

3        Q.   And what's the significance if it's

4 accretive as opposed to dilutive?

5        A.   Well, again, it's part of the

6 financial analysis or the financial factors that

7 are evaluated as part of a -- part of a

8 transaction and would be an indicator of at a

9 given point in time whether the transaction is

10 projected to be additive or dilutive to a

11 combined company's earnings per share.

12        Q.   And do you recall when you worked on

13 the model for the Merrill Lynch transaction

14 whether the acquisition was going to be

15 accretive or dilutive?

16             MR. CHEN:  Objection to form.

17             THE WITNESS:  Well, I would say,

18        again, the model was prepared by

19        J.C. Flowers.  We had input as we were

20        going through the diligence, and I -- I

21        don't recall sitting here in which time

22        period it was accretive and which time

23        period it was dilutive.

24 BY MR. KAPLAN:

25        Q.   And did you see any analysis after
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20 FLEMING, taken by Plaintiffs, pursuant to
21 Notice, held at the offices of Weil,
22 Gotshal & Manges LLP, 767 Fifth Avenue,
23 New York, New York, before Todd DeSimone,
24 a Registered Professional Reporter and
25 Notary Public of the State of New York.
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1               G. FLEMING

2 deal together, you were Merrill's primary

3 negotiator opposite Bank of America's Greg

4 Curl, correct?

5     A.      Correct.

6     Q.      You just explained how your job

7 responsibilities shifted I guess in the

8 weeks after the merger agreement was

9 signed, right?

10     A.      Right.

11     Q.      Am I correct in understanding

12 that even though the deal hadn't closed,

13 Bank of America was essentially starting

14 to implement the integration of the two

15 companies by reorganizing, correct?

16     A.      Correct.

17     Q.      And that doesn't always happen

18 with pending mergers, right?

19     A.      No.  I mean, I would

20 actually -- I would take issue with that.

21 I think that in any large-scale merger

22 that I have been around you are trying to

23 get as much done before the closing of the

24 transaction as you can.

25             So you are looking forward, you

Page 33

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400





1               G. FLEMING

2 to actually negotiate the key terms of the

3 deal, right?

4     A.      Well, the sequence was John

5 called Ken, a short conversation.  Ken

6 gets on the plane and comes up and meets

7 John that afternoon.  As you said, I did

8 just go through this, so this is

9 relatively fresh for me again, at Ken's

10 apartment in New York.

11             After that meeting Thain calls

12 me and Lewis calls Curl and they had

13 agreed at the end of the meeting the Gregs

14 would take things forward.  So Thain said

15 to me, you know, meet with Curl and start

16 negotiating, and presumably Lewis told

17 Curl the same thing.

18     Q.      Through the meeting between

19 John and Ken, John came away preferring at

20 least initially that Bank of America just

21 make a 19.9 percent investment in Merrill,

22 correct?

23     A.      Correct.

24     Q.      And it was your expectation

25 that Ken Lewis would have no intention of
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ML 
B01ance Sh~et MIM 
(Sin millions, eJ<Cept per share) 

Amount Per Share ----Net Assets 

3Q08 Common Equity :.1..:.291 $18.71 
Less: Goodwill & Intangibles 1s.e:~: (2.91) 

Tangible Common Equity $27,259 $15.80 

Adjustments ~lcin l Dilution - Phased-In S~nemies 
Blackrock gain ~? .. I))J $1.74 Price 2009 2010 2011 Premium ----Increased CVA on AIG and Rad l~lC} (0.17) 
Derivatives (OVA) ~300} (0.17) $27.00 (0.!;!%) 1.9% 5,3% 58.4% 
Residential Mortgages \:".5ll0) (0.87) 29.00 (2.5%) 0.3% 3.6% 70.1% 
First Republic (Rest and Comm i:,SC<O} (0.87) 31.00 (4.1%) (1.4%) 1.9% 81.8% 
ABS • GMAC/Ford (150) (0.14) 
Compucredit abs (40) (0.02) 
Gain on ndn-FVO debt 61500 3.77 ~ccretion l Dllut£on ·RUn rate S!£ner.gies 
sub piime and com.ml. r/e {:000) (0.12) Price. ~ 2.010 ---E!!L Pramillm 
Executive CIC (2.500) (1.5i) ----
Rank and flit! CIC 11,000) (0.58) $27.00 15.9% 8.7% !).5% 58.4% 
Re.tiree medfc.al (265) (0.15} 29.00 14.0% 6.9% 6.7% 70.1% 
Principal Investing (:,500) (0.87) 31.00 12.1% 5.2% 5.0',0 81.8% 
Addltlonol L~;>erog~ Finance [350) (0.20) 
Credit mark (' .. 000) (0.58) 
Eur<>pe (~00) (0.29) %of %of %otMo. %of %of Price/ 
GE (90) (0.05) Friday 5-Day ~ 9o-Day . 6-Month Tang. BV 
canadian port (40) (0.02) 
Principal Book (:,000) (P.58) $27.00 :;8.4% 2D.4% 9..9% (~.5%} (26.9%) 1.7lx 
ARS Held portfolio (300) (0,17) 29.00 70.1% 29.3% 18.0'~ (12.S%) (21.5%) 1.84X 
ARSCustomer book 0 0.00 31.00 81.8% 38.2% 26.2% (6.5%) (16.0%) 1..96x 
DTA wrfteoff re: comp (,.,700) (0.99) 
Jncrease·tax reserves (300) (0.17) Reference $17.05 $22.43 S2•1.57 $33.14 $J6.92 $15.80 
Gredjtbook (8'00) (0.46) 
Capitalized Merger costs (:,SOD) (0.87) 
Retention (1,000) (0.58) 
severance {250) (0.14i 

Total Pre-Tax Adjustments ($8,785) ($5.09} 
Tax on Adjustments 2,510 1.46 

Total After-Tax AdJustm~nts ($.6,275) ($3.64) 

Net~ts $20,984 $12.16 

Consideration 
current Share Ptfce 5:7.05 
Premium (Dis<:aunt) 70.1~{ 

Purthase Price $29.00 
Shares out<ianding 1,725.2 

Equity Purchase Price. $50,030 GoodwUI & I!J!ang!bl!l!j Amount Amort. 
~cess of Pure~. over Mok Pr.,.Tax $29,046 

BI',CPrice >33.74 Less: COl (.Wo) (315) ltlyrs 
Exchange Ratio 0.860 Less: Private Client List 12,COO) (1,260) 10 yrs 

~ Ll!ss: lns!!Wt!0nal client List (2,<J!:X.1) (1,21i0) lOyr; 
liAC Shares outstanding 4,500.'1. 75.5% ~s: Brand Name (3,0:J0) 

New Shares Issued 1,482.8 24.5% Goodwill Created $29,211 
Prq fQrma Sharas Oul$.tanain! 6,042.9 

Options BlackRock·Ownershl~ 

Tranchei )3.456 .S36.t7 0.000 BLKPr{~e $:103.00 
Tranche2 1&.1.<;4 43.78 0.000 
Tranche 3 ?8.7tQ n.s5 o:opo ML 51. A 

Tranche4 23:038 5~.75 0.000 NB i..a 
Tr!jnche5 l1.2S2 ;s.C7 O.oOO Common 54.2 
Tr;i.nche6 6.S04 59.25 0.000 Tol;al ~.0,993 
Tranche7 •?.514 57.01 0.000 
Tranti)e8 0.341 71.50 O.Ocw;J Preferred 12.5 
Tranche~ 2.330 o3.7S O.QC)O Value $2,?5!1 
Tranche 10 0.370 17.55 0.146 
Tranche 11 15.7•10 55.5.9 o.QQQ Total Market Volue $13,!;52 

Total 123'.439 $55:15 o;145 Carrying Amount i2/31 $7,%~ 17,698 
Restricted Shares 19.5()1) DTL12/31 1,274 B85 
RSUs 4!,20!;' 

Impact of Dilutlve Securltles 66.845 Gain 7~6 $8,849 
common Shares Outstanding ~ $4,703 

F.D. ML Shares 1,725.2 $8,760 $3,762.58 
Exchange for BAC Shares 1,482.k $4,792 
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ML 
EPS Accretion l !DUutionj 2009E 20lOE 20llE 
($in millions, except per share) IBES 

Net Income $15,266 $20,l0l $21,570 
Inputs Shares 4.74'1.1 4,741 4,741 

Tax Rate z:l.ry:1 Estimate Source (1·1BES I o • BAC) ::';fS EPS ~ $T.24 $4.55 
;;!010·2011 Earnings Growth 

BAC !.')':') SAC 

ML ~ J.cr.~ Net Income ~13,0GO :,:;:t£.,?CJ S2Q,,:o 
Shares 4,741.1 4,741 4,741 

2009E 20lOE 20l1E EPS $2.74 $3.52 ~ 
Eaminss Impact 

SAC Earnings $15,266 $20,102 $21,570 
MLEarnings 4,115 4,505 5,065 

Combined Earnfngs $19,391 $24,707 $26,635 

Earnings Adjustments 
Cost Savings $1,750 $4,200 $5,600 
Existing Mllntangible Amort!zallon 72 5& " 
COl Amortlratfon (50) (50) (50) 

Private Client Ust AmortizatiOn (200) (200) [.loo) 
lnstttutlonal Client Ust Amortization (200) (200) (200) 

Amortizalfon ofLT Debt Mark i900) (800) (700) 

Revenue Synergies so 100 150 

Rev{mue OVerlap Poe) (33,0) 1363) 
TotaiAdjiJS!ments $222 Si,77s $4,290 

Tax qn A,djustmerits (82) (1;928) (1,~87) 

Aft eN•~ Adjustments $140 $1,750 $2,703 

Combined Pro Forma Earnfnga $19,531 $26,457 $29,337 

BACEPS $3.22 $4.24 $4.55 
Pro Fonma EPS 3.14 4,25 4.71 

Accr""ion (Dilution)· Phased·in synergies (2.5%) 0.3% 3,6% 

Accretion (Dilution) ·J!Urirate synor!!f•• 14.0% 6.9% 6.7% 

Shares Outstanding 4,741.1 4,741.1 4,741.1 
Shares ISsued 1,482.8 1,482.8 1,482.8 

Pro Forma ~hares Outstanding 6,22,3,9 6,223.9 5,n3.s 

~ 
Pre-Tax: Run~Rate Cost ~av!ngs $7,0QO 

Phase-In 25.0% so.o~b &0.0% 

c·apitallmpact Tferl RWA Tfer 1 Rat(Q 

BAC $~02,091 $1,347.471 7.58% 

ML Purchase Price 50,030 .:tao,ooo 
Goodwill & Other Intangibles (29,046) 

Umitatlon Ot\ I?TA {6,94G) 

Npn·Cumulaflve Preferreds 7.100 

Trust Pref!"'*da 4,764 

Asset Write•Downs 
Other 

Pro Fortna . $127.993 $1,7Z7A71 7,41%1 
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ML 
Preferred Equity 

($ in millions) 

Shares Amount Rate Issued Opt. Red. Ref. Price Common 

ML Preferred Capital Trust Ill $750 7.00% 1/16/98 3/30/08 
ML Preferred Capital Tr.ust.IV 400 7.12% 6/19/98 6/30/08 
ML Preferred Capital Trust V 850 7.28% 11/3/98 9/30/08 
ML Capital Trust I 1,050 6.45% 12/14/06 12/15/11 
ML Capital Trust II 950 6.45% 5/2/07 6/15/12 
ML Capital Trust lll 750 7.38% 8/22/07 9/15/12 

Trust Preferreds $4,750 

ML & Co. Inc. Series 1 5630 L+ 0.75% 11/l/94 11/28/09 
ML & Co. Inc. Series 2 1,110 L+ 0.65% 3/14/05 11/28/09 
ML & Co. Inc. Series 3 810 6.38% 11/17/05 11/28/10 

ML & Co. Inc. Series 4 600 L+ 0.75% 11/17/05 11/28/10 
ML & Co. Inc. Series 5 1,500 L+ 0.55% 3/20/07 5/21/12 
ML & Co. Inc. Series 6 65 6.70% 9/21/07 2/3/09 
ML & Co. Inc. Series 7 50 6.25% 9/21/07 3/18/10 
ML & Co. Inc. Series 8 .2,673 8.63% 4/22/08 5/28/13 

Non-Cumulative· Prefer.reds $7,438 

Series 2 0.012 $1,200 9.00% 7/28/08 10/15/10 33.00 36.364 Option of holder anytime, no reset; anti-dilution protection 

Series3 0.005 500 9.00% 7/29/08 10/15/10 22.50 22.222 Option of holder anytime, no reset; anti-dilution protection 

Mandatory Converts $1,7.00 58.586 
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MINUTES OF SPECIAL MEETING OF BOARD OF DIRECTORS 

OF 

BANK OF AMERICA CORPORATION 

September 14, 2008 

Pursuant to due notice, a special meeting of the Board of Directors of Bank of 

America Corporation (the "Corporation") was held by telephone at 5:00 p.m. EST on Sunday, 

September 14, 2008. 

The following Directors were present constitUting a quorum: Messrs. William 

Barnet, Ill, Frank P. Bramble, Sr., John T. Collins, Gary L. Countryman, Tommy R. Franks, 

Charles K. Gifford, Kenneth D. Lewis, Walter E. Massey, Thomas J. May, Thomas M. Ryan, 0. 

Temple Sloan, Jr., Robert L. Tillman, and Mmes. Monica C. Lozano, Patricia E. Mitchell, 

Meredith R. Spangler and Jackie M. Ward. 

Also present were: Messrs. J. Steele Alphin, Keith T. Banks, Jeffrey J. Brown, 

Gregory L Curl, Bruce Hammonds, Timothy J. Mayopoulos, Liam E. McGee, Brian T. 

Moynihan, JoeL. Price and Mmes. Amy Woods Brinkley, Barbara J. Desoer, Anne M. Finucane, 

and Alice A. Herald, officers of the Corporation. Messrs. Ajay Asija, Managing Director, (Fox

Pitt Kelton Cochran Caronia Waller ("FPK")), J. Christopher Flowers, Chairman and Chief 

Execu1ive Officer, (J.C, Flowers & Co. LLC ("J.C. Flowers')), Edward D. Herlihy, Partner, 

(Wachtell, Lipton, Rosen & Katz), John Roddy, Managing Director, (FPK), DaVid Schamis, 

Managing Director, (J.C. Flowers), John Waller, President, (FPK) and Mark Winkelman, 

Operating Partner, (J.C. Flowers), advisers to the Board and the Corporation, joined and left the 

meeting as indicated in the minutes. 

Mr. Lewis chaired the meeting and Ms. Herald kept the minutes. 

Mr. Lewis noted that roll call had been taken and that the Directors had been 

sent informational materials in advance of the meeting. 

~ EXHIBIT 

i N~ ,iJ 
I LJ\-V ~~~I II 
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Mr. Lewis began the meeting by describing the state of the financial markets and 

financial institutions. He described the market turmoil, particularly as anticipated Monday 

morning, September 15. 2008. 

Mr. Lewis reported that on Friday, September 12, 2008, the Corporation had 

commenced due diligence regarding the potential acquisition of Lehman Bros. at the 

encouragement of Secretary Treasury Paulson and Federal Reserve Chairman Bernanke. He 

advised that the Corporation terminated its due diligence early Saturday when, among other 

issues, the government announced it would not be part of a solution for Lehman Bros. 

Mr. Lewis reported that he was contacted on Saturday by John Thain. He stated 

basic terms of a proposed acquisition of Merrill Lynch & Co., Inc. (the "Target") by the 

Corporation were discussed. He reported that the Corporation commenced due diligence and 

that JC Flowers. which had recently completed due diligence of the Target, was also retained. 

Mr. Price then described the proposed acquisition of the Target with stock of the 

Corporation based on an exchange ratio of 0.8595. He reported the shares to be exchanged 

equate to a purchase price of approximately $50 billion and reported other details of the 

transactio.n. 

Mr. Price explained the strategic rationale for the transaction, highlighting 

enhancement of the Corporation's capabilities in fixed income, equities at):d investment 

management and a leadership position in retail brokerage and wealth management. 

He described the Target organization and its financials, highlighting assets 

recently sold, revenue run rates and financial metrics, including earnings. Discussion ensued, 

including inquiries regarding historical financials and numerous balance sheet items of the 

Target. 

Mr. Price discussed the diverse business mix of the combined organizations. He 

explained the key terms of the proposed Merger Agreement and Stock Option Agreement, 

highlighting the requirement of granting three (3) seats on the Corporation's Board of Directors 

to directors of the Target and the delivery to the Directors of a Fairness Opinion to be discussed 

later in the meeting. Discussion ensued regarding the due diligence of the Target previously 

performed by J.C. Flowers. Mr. Moynihan and Ms. Brinkley elaborated further regarding the 

scope of the due diligence. 

Confidential Treatment Requested by Bank of America Corporation 
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Mr_ Price then provided a detailed description of the due diligence of the Target 

performed directly by the Corporation, highlighting review of the Target's large corporate loan 

commitments; the consistency and distinctions between the marks of the Corporation and the 

Target; and single name risk concentrations in the Target's portfolio. Discussion ensued, 

including duplications of portfolios and COOs of the Corporation and the Target. Discussion 

continued regarding, in part, the scope, breadth and dufation of the due diligence; the breadth 

and depth of the professionals of the Corporation involved; the Corporation's past due diligence 

experience; the scope of the Target's litigation; the Target's benefit plans; the role of outside 

counsel in the due diligence; and senior executives of the Target. Further discussion ensued 

regarding the length and depth of the due diligence of J_C. Flowers and J_ C. Flowers' 

experience and qualifications. Directors questioned the timing of the transaction and discussion 

ensued regarding the importance of timing in light of pending and anticipated market turmoil, 

and recent market information. 

Mr. Price reported an analysis of the transaction regarding stock price, exchange 

ratios, premiums and earnings multiples. Discussion ensued, including reasons for market 

differences in multiples of banks and investment banks and long term forward looking 

projections for the financial services industry and the economy. 

Mr. Price continued with a financial overview of the transaction and certain 

assumptions applied to the analysis. He clarified the transaction is subject to regulatory 

approvals and is expected to close in the first quarter of 2009. He reported anticipated expense 

efficiencies of the transaction through 2012. Mr. Price commented on the Corporation's liquidity 

and capital as related to the transaction, addressing change in control clauses and proposed 

rating agency contact. 

Mr_ Lewis discussed the perspective of the Federal Reserve and Treasury 

Department regarding the Corporation's current capital status and that status as impacted by 

the transaction. 

Mr_ Price provided a review of the Corporation's historical and current capital 

positions and explained the expected initial impact of the transaction on the Corporation's Tier 1 

capital and longer term projections. Discussion ensued, including the value of liquidity in the 

current volatile environment and anticipated marketplace valuations given the current market 

turmoll. 
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At Mr. Levvis' request, Mr. Moynihan discussed meetings he attended recently 

with the Federal Reserve and other major banks to discuss continued liquidity and stability in 

the markets and expectations for the markets on Monday. September 15, 2008. 

At Mr. Lewis' request, Ms. Brinkley discussed certain market risks, including 

broker dealers, and how they were being addressed, particularly as to dayiight overdraft risk. 

Mr. Lewis shared his expectations for possible impending capital relief from the 

Federal government 

Discussion ensued, including timing of the proposed lransaction, reasons to wait 

out the market, the Target's immediate continued viability and the impact of that viability in the 

current volatile market. Discussion ensued regarding the appropriateness of the proposed price 

in the chaos of the current market. At Mr. Lewis' request. Mr. Curl provided additional 

info!Tllation regarding the Target, including perceived potential purchasers, market timing and 

the Target's revenue stream, marks, capital structure and cash flows and clarified 

management's recommendation of th!3 n.eed to move quickly in the current environment. 

Discussion ensued, including short term and long term expectations regarding the impact of the 

proposed transaction to the Corporation's stock price. 

A copy of Mr. Price's presentation is filed with the records of the meeting. 

Mr. Lewis introduced the advisors to the Directors and the Corporation who then 

joined the meeting. 

Mr. Flowers described the Target as a unique and valuable franchise and 

explained the strategic benefits of the transaction. He described the prior due diligence 

conducted by his limn on the Target and provided a comparative analysis based on similar 

organizations reviewed by his firm, emphasizing the difficulty of any analysis in the unique 

market havoc. At Mr. Lewis' requ_est, Mr. Flowers addressed the benefits of acting with 

immediacy and the uncertainties and risks of postponing a decision on the transaction to 

observe market movement in the ensuing week to possibly obtain a lower purchase price. 

Discussion ensued about appropria1e timing of the transaction given market 

uncertainties and the probability of striking a purchase price reflecting a bottom in the market. 
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Further discussion included the status of the commercial and residential mortgage market, 

historical exchange ratios and changes in the Target since the date of the firm's initial due 

diligence and asset valuations. Mr. Flowers reaffirmed the difficulty of predictability in market 

movement and responded io questions concerning the quality of the Target's marks. 

Mr. Flowers clarified that the Directors would receive a fairness opinion from J.C. 

Flowers and FPK. 

Mr. Lewis introduced Mr. Waller who described FPK, its qualifications and 

credentials. Mr. Waller introduced Mr. Roddy, who described the firm's presentation which 

would demonstrate that the proposed transaction was fair to the shareholders of the 

Corporation. Mr. Roddy repeated the basic terms of the transaction. He discussed the 

exchange ratio, pre and post adjustment evaluations, and transaction metrics. He further 

reviewed the terms of the Merger Agreement, including a discussion of the price. 

The presentation concluded with an explanation of the details and types of 

analysis employed in rendering the fairness opinion, and an explanation that while there is no 

direct comparative to the Target, comparatives employed from historical markets, though 

differing from the current market environment, had been utilized in the analysis. 

There being no further questions for the advisors, the advisors left the meeting. 

Discussion ensued, including the historical view by management of the Target as 

the long term most suitable candidate for a diverse and efficient business mix: with the 

Corporation. Benefits to the Corporation from the acquisition of the Target were further 

discussed. How management and staff would address the demands of the increased workload 

of the proposed acquisition, particularly as imposed by the proposed timetable, possible 

integration structures and branding were discussed. Mr. Lewis elaborated on the desirability 

and potential of the Target's retail operations as the "crown jewel" of the Target. Mr. lewis 

addressed the cultural differences of the organizations, the cooperative perspective of the 

Target's senior management and the talent available to the Corporation through the acquisition. 

Discussion ensued including retention strategies for key employees, use of 

retention bonuses and the ability to avoid a raid of top talent by competitors. Further discussion 

ensued including the focus of the acquired businesses going forward, synergies to be gained 

and the value of certain components of the Target's business. 
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Mr. Mayopoulos addressed litiga1ion and legal issues. 

Discussion ensued, including how to effectively rationalize or calibrate the dilutive 

aspects of 1he acquisition ~n light of the current1 volatile market; balancing of the long term 

strategic benefit with the short term impact of the proposed transaction to the Corporation; and 

whether the status of the CountrjWide acquisition should impact decisioning of the transaction. 

Mr. Price commented on the Stock Option Agreement. 

After further discussion~ upon a motion duly made and seconded, it was 

unanimously resolved as follows: 

WHEREAS, Bank of America Corporation (the "Company") proposes to enter into 

an Agreement and Plan of Merger (as it may be amended or supplemented from time to time, the 

"Merger Agreement"), by and between the Company and Merrill Lynch & Co., Inc., a Delaware 

corporation ("Merrill Lynch") (capitalized terms used in these resolutions and not otherwise defined 

herein shall have the meaning ascribed thereto in the Merger Agreement) and a related Stock 

Option Agreement; and 

WHEREAS, the Merger Agreement provides for, among other things, the merger of 

the Company with a wholly owned Delaware subsidiary of the Company to be newly formed 

following the entry into the Merger Agreement for the purposes of carrying out the transactions 

contemplated thereby ('Merger Sub") (the "Merger'), and, subject to the terms and conditions 

thereof, in the Merger (i) each outstanding share of common stock of Merrill Lynch, par value $1.33 

1/3 per share (the "Merrill Lvnch Common Stock"), will be converted into the rightto receive 0.8595 

of a share of the Company's common stock, par value $0.01 per share (the "Company Common 

Stock"), (ii) each share of the Specified Series (as defined in the Merger Agreement) of the 

preferred stock of Merrill Lynch, par value 1.00 per share (the "Merrill Lynch Preferred Stock"), 

outstanding immediately prior to the Effective Time will be converted into a share of preferred stock 

of the Company having rights, priviteges, powers and preferences substantially identical to those of 

the relevant Specified Series (the "Company Preferred Stock"), and (iii) each share of the 

Convertible Series (as defined in the Merger Agreement) of Merrill Lynch Preferred Stock 

outstanding immediately prior to the Effective Time will remain issued and outstanding and will 

thereafter be convertible into shares of Company Common Stock based on the Merger exchange 
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ratio, in each case subject to limitations set forth in, and on the terms of, the Merger Agreement; 

and 

WHEREAS, the Stock Option Agreement provides the Company with the option to 

purchase up to 19.9% of the outstanding Merrill Lynch Common Stock, exercisable under specified 

circumstances relating to a competing offer for Merrill Lynch, and the right to put the option to 

Merrill Lynch for cash under certain circumstances and subject to certain limitations; and 

WHEREAS, Merrill Lynch and certain of its subsidiaries have indebtedness and 

other obligations outstanding as of the date hereof; and 

WHEREAS, at this meeting of the Board of Directors of the Company, the Board of 

Directors has reviewed with management and the Company's legal and financial advisors the 

Merger, the temns of the Merger Agreement and the Stock Option Agreement. and the transactions 

contemplated thereby; and 

WHEREAS, the Board of Directors has received the opinions of Fox-Pitt, Kelton 

and J.C. Flowers & Co. LLC that the Merger Consideration is fair from a financial point of view to 

the stockholders of the Company; and 

WHEREAS, the Board of Directors finds that the Merger Agreement and the Merger 

and the other transactions contemplated by the Merger Agreement and the Stock Option 

Agreement are advisable and are fair to and in the best' interests of the Company and its 

stockholders. as well as its other constituencies. 

NOW, THEREFORE, BE IT: 

Approval of the Merger Agreement, the Stock Option 

Agreement and the Transactions Contemplated Thereby 

RESOLVED, that based upon the presentations made to the Board of Directors at 

this meeting and upon such other matters as were deemed relevant by the Board, the Board of 

Directors determines that the Merger Agreement, the Merger, the Stock Option Agreement and the 

other agreements and transactions contemplated by the Merger Agreement are advisable, fair to 

and in the best interests of the Company and its stockholders, as well as its other constituencies, 

and hereby approves and adopts the Merger Agreement, the Stock Option Agreement and the 

transactions contemplated thereby (including without limitation the Merger and the formation of 
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Merger Sub, the appointment of directors and officers thereof, the subscnption to the capital stock 

of Merger Sub and the giving of consent as sale stockholder of Merger Sub to Merger Sub's entry 

into the Merger Agreement and to the Merger), .with the foregoing approval to be deemed to 

constitute, without limitation, the requisite approval of the Board of Directors for purposes of the 

applicable provisions of the Certificate of Incorporation of the Company, as amended, and the 

General Corporation Law of the State of Delaware (the "DGCL"); and 

RESOLVED, further, that the Chairman of the Board of Directors, the President, 

and any Vice President or more senior officer of the Company, or any of them acting alone be, and 

each hereby is, authorized for and on behalf of the Company to execute and deliver the Merger 

Agreement and the Stock Option Agreement in substantially the form presented to the Board at this 

meeting with such changes as such officer(s) eX<?CUting the same may approve, the execution and 

delivery of the Merger Agreement and the Stock Option Agreement by such officer to be deemed 

conclusive evidence that the Board of Directors of tho Company and the Company approved the 

Merger Agreement and the Stock Option Agreement as executed; and 

RESOLVED, further, that the proper officers of the Company, or any of them acting 

alone, be, and each hereby is, authorized to file, execute, verify, acknowledge and deliver, for and 

on behalf of the Company, any and at! notices, certificates, agreements, amendments, instruments 

and other documents and to perform and do or cause to be performed or done any and all such 

acts or things and to pay or cause.to be paid all necessary fees and expenses, in each case in the 

name and on behalf of the Company, as they or ·any .of them may deem necessary or advisable to 

effectuate or carry aLit the provisions of the Merger Agreement, the Stock Option Agreement and 

the intent and purposes of the foregoing resolutions in connection with such agreements, the taking 

of any such action to be deemed conclusive evidence that the Board of Directors of the Company 

and the Company have authorized such action; and 

Regulatory Filings 

RESOLVED, further. that the proper officers of the Company be, and hereby are, 

authori~ed and directed, on behalf of an~ in the name of the Company and/or i~s subsidiaries, to 

prepare, sign and file, or cause to be filed, w~h any applicable federal, state, local or foreign 

country regulatory or supervisory body, incluqing without limitation the Board of Governors of the 

Federal Reserve System and all other appropriate state, federal or foreign banking, consumer 

finance, mortgage banking, insurance, consumer lending or other regulatory authorities and 

appropriate stock exchanges, stock markets and self-regulatory organizations and government 
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sponsored entities, all applications, requests for approval, consents, interpretations, no-action 

requests or other determinations, notices and other information and documents, and any 

modifications or supplements 1hereto, as may be necessary or appropriate in connection with the 

Merger and the Merger Agreement, the Stock Option Agreement and the transactions 

contemplated thereby, together wfth all agreements and other information and docUments required 

or appropriate, and any publications required, in connection therewith, the hiking of any such action 

to be deemed conclusive evidence that the Board of Directors of the Company and the Company 

have authorized such action; and 

RESOLVED, further, that, without limiting the foregoing, the proper officers of the 

Company be, and eadt of them hereby is, authortzed and directed, in the name and on behalf of 

the Company and/or its subsidiaries, to prepare, or assist others in preparing, all documentaUon, to 

effect all filings and to obtain all penn its, consents, approvals and authorizations of all third parties, 

trustees and regulatory authorities and other governmental or self regulatory authorities necessary 

to consummate the transactions contemplated by the Merger Agreement, including the Merger, 

and the Stock Option Agreement, to execute personally or by attorney-in-fact any such required 

filings or amendments or supplements to any of the foregoing, and to cause any such required 

filings and any amendments thereto to become effective or otherwise approved, the taking of any 

such action to be deemed conclusive evidence that the Board of Directors of the Company and the 

Company have aUthorized such action; and 

Joint Proxy Statement/Prospectus 

and Other Securities Law Filings 

RESOLVED, further, that the proper officers of the Company be, and each of them 

hereby is, auihorized and directed for, on behalf of ahd in the name of the Company, to prepare, 

sign and file, or cause to be filed, with Uhe Securities and Exchange Commission (the 

"Commission") any and all statements, reports or other information concerning the Merger 

Agreement, the Merger, the Stock Option Agreement and the transactions contemplated thereby, 

that may be deemed advisable or may be required under the Securities Exchange Act of 1934, as 

amended and the rules and regulations promulgated thereunder (the "Exchange Act"), or the 

Securities Act of 1933, as amended, and the rules and regulations of the Commission promulgated 

thereunder (the "Securities Acr'), including without limitation (A) a joint proxy statemenUprospectus 

for delivery to the stockholders of Merrill Lynch and the stockholders of the Company (the "Joint 

Proxy StatemenUProspectus"), (B) a registration statement on Form S-4 which shall include such 

Joint Proxy StatemenUProspectus, and any amendment or amendments (including post-effective 
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amendments or supplements) thereto, relating to shares of Company Common Stock as may be 

Issuable in connection w:ith the Merger, or upon conversion of any shares of the Convertible Series 

of Merrill Lynch Preferred Stock, and the votes of the Company stockholders and the Merrill Lynch 

stockholders relating to the transactions contemplated by the Merger Agreement (the "Registration 

Statement), together with any other documents required or appropriate in conneotion therewith 

and (C) a registration statement on Form S-8 (or any successor fonm) or another appropriate form; 

and 

RESOLVED, further, that the proper officers of the Company be, and each of them 

hereby is, authorized in the name and on behalf of the Company, to take all such other actions and 

to executEl' all such documents as such officer rnay deem necessary or appropriate for compliance 

with the Securities Aot, the Exchange Act, or any applicable state securnies .or similar laws, in 

connection with the Merger Agreement, the Merger, the Stock Option Agreement and the 

transactions contemplated thereby, the taking of any such action to be deemed conclusive 

evidence that the Board of Directors of the Company and the Company have authorized such 

action; and 

RESOLVED, further, that. without limiting the foregoing, the proper officers of the 

Company be, and each of them hereby is, authorized and directed, in the name and on behalf of 

the Company to prepare all documentation and to effect all filings (and requests for no-action 

letters) as may be necessary or advisable under the various securities laws, regulations and rules 

of the United States or any state or foreign juris_diction in connection wrth the Merger Agreement, 

the Merger, the Stock Option Agreement and the transactions contemplated thereby, to execute 

personally or by attorney-in-fact such documentation and filings or amendments or supplements to 

any_ of the foregoing, and to cause such documentation and filings and any amendments and 

supplements thereto to become effective or othecwise approved, the taking of any such action to 

be deemed conclusive evidence that the Board of Directors of the Company and the Company 

have authorized such action; and 

Submission to Stockholders 

RESOLVED, further, that in connection with the Merger and the consummation of 

the transactions contemplated in connection therewith, each of the Chairman of the Board of 

Directors of the Company and the Chief Executive Officer of the Company is authorized to cause 

the issuance of shares of Company Common Stock pursuant to the terms of the Merger 

Agreement (the "Stock Issuance") to be submitted for approval by the stockholders of the 
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Company at a meeting of such stockholders in accordance with the DGCL, at such date, time and 

place, and with such record date for determining stockholders entitled to notice of and to vote at 

such meeting (the "Record Date~) as either of the Chairman of the Board of Directors or the Chief 

Executive Officer of the Company may from time to time designate, and to take any action in 

connection therewith that the Chairman of the Board of Directors or the Chief Executive Officer of 

the Company considers desirable or appropriate, in his or her discretion (and to the extent required 

by law to take the actions contemplated hereby the foregoing are each hereby constituted as a 

special committee of the Board of Directors for the limited purpose of performing the actions 

contemplated by this resolution); and 

RESOLVED, further, that the Board of Directors hereby recommends the approval 

of the Stock Issuance to the stockholders of the Company and that the proper officers of the 

Company be, and each of them hereby is, authorized and directed. for and on behalf of the 

Company, to communicate such recommendation to, and to solicit proxies on beha~ of Board of 

Directors from, the holders of the Company Common Stock entitled to vote at the aforementioned 

meeting in favor of such approval; and 

RESOLVED, further, that the proper officers of the Company be, and each of them 

hereby is, authorized and directed, for and on behalf of the Company, to mail to the stockholders of 

record as of the close of business on the Record Date, a Notice of Meeting accompanied by the 

Joint Proxy StatemenVProspectus; and 

Power of Attorney 

RESOLVED, further, that each officer or Director who may be required to sign the 

Registration Statements or any amendment, exhibit or other document related thereto (whether for 

and on behalf of the Company, as an officer or Director of the Company, or in any other capacity) 

be, and eaclh hereby is, authorized to execute a power of attorney appointing Timothy J. 

Mayopoulos, Alice A Herald and Teresa M. Brenner, and each of them, severally, as his or her 

attorney and agent. with full power of substitution and resubstitution, on his or her behalf in any 

such capacity to sign and file the Registration Statements and any and all amendments, exhibits 

and other documents related thereto which any such attorney or substitute may deem necessary or 

advisable to be filed with the Commission, with full power and authority to perform and do any and 

all acts and things whatsoever which any such· attorney or substitute may deem necessary or 

advisable to be performed or done in connection with any or all of the above-described matters, as 
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fully as such officer or Director might or could do ff personally present and acting and as fully as the 

Company might or could do by a properly authorized agent; and 

Agent for Service 

RESOLVED, further, that Timothy J. Mayopoulos be, and hereby is, appointed as 

"Agent for Se!Vice" of the Company to receive notices, orders, communications and other 

documents from the Commission in connection with the Registration Statements and any and all 

amendments and supp!eTnents thereto, with all the powers incident to such appointment; and 

NYSE Listino Matters 

RESOLVED, further, that the proper officers of the Company or any of them acting 

alone be, and each hereby is, authorized for and on behalf of the Company, to prepare, execute, 

and cause to be filed with the New York Stock Exchange (the "NYSE") any and all applications. 

agreements, fonns, or other papers as may be necessary or advisable with respect to the listing on 

the NYSE of the Company Common Stock issuable in the Merger, or upon conversion of the 

Convertib.le Series of MSI'rill Lynch Preferred Stock, such applications, agreements, forms, or other 

papers to be in such form as may be approved by the officer executing the same, the execution 

thereof by such officer to be conclusive evidence of such approval; and 

Preferred Stock Conversion 

RESOLVED, further, that the proper officers of the Company or any of them acting 

alone be, and each hereby is, authorized to file, execute, verify, acknowledge, and deliver for and 

on behalf of the Company, any and all notices, certificates, amendments, agreements, instruments 

and other documents (including one or more Certificates of Designations or listing applications) to 

perform and do or cause to be performed or done any and all such acts or things and to pay or 

cause to be paid all necessary fees and expenses. in e.ach case in the name and on behalf of the 

Company, as they or any of them may deem necessary or advisable to effectuate the conversion 

of each share of the Specified Series the Memtl Lynch Preferred Stock into a share of the relevant 

series of Company Preferred Stock, or the intent and purposes of the foregoing resolutions in 

connection with th~ Merger and the issuance of the Company Preferred Stock; and 
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Blue Sky Procedcues 

RESOLVED, further, that the proper officers of the Company or any of them acting 

alone be, and each hereby is, authorized for and on behalf of the Company to take any and all 

actions which he or she may deem necessary or advisable in order to obtain a permit for, or 

register or qualify, the Company Common Stock that may be issued in connection with the Merger, 

or upon conversion of the Convertible Series of Merrill Lynch Preferred Stock, for issuance or to 

request an exemption from registration of the Company Common Stock, or to register or obtain a 

license for the Company as a dealer or broker under the securities laws of such states of the 

United States of America and of such foreign jurisdictions as such officers or any of them may 

deem advisable, and in connection with such registrations, permits, licenses, qualifications and 

exemptions, to execute, acknowledge, verify, deliver, fi!e and publish or cause to be published all 

such applications, repOrts, resolutions, surety bonds, consents to service of process, appointments 

of attorneys to receive service of process, powers of attorney and other papers and instruments 

and to take any and all further action which they or any of them may deem necessary or advisable 

in order to malritain such registrations, permits, licenses, qualifications and exemptions in effect for 

as long as they may deem to be in the best interests of the Company; and that the execution by 

any such officer of any such document or the taking of any such act in connection with the 

foregoing matters to be deemed conclusive evidence that the Board of Directors of the Company 

and the Company have authorized such action; and 

RESOLVED, further, that the proper officers of the Company or any of them acting 

alone be, and each hereby is, authorized for and on behalf of the Company to execute and file 

irrevocable written consents on the part of the Company to be sued in such states of the United 

States of America wherein such consents to service of process may be requisite under the 

securities laws thereof in connection with said registrations, permits, licenses, qualifications or 

exemptions, and to appoint the appropriate state official agent of the Company for the purpose of 

receiving arid a·ctepting process; and 

Exchange Agent 

RESOLVED, further, that the proper officers of the Company or any of them acting 

alone hereby are authorized to appoint an exchange agent in connection with the exchange of 

certificates of Merrill Lynch Common Stock in exchange for certificates of Company Common 

Stock as contemplated in the Merger Agreement, and that such officers hereby are authorized for 

and on behalf of the Company to execute and deliver such agreements, documents, certificates 
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and instruments as may be reasonably requested by the exchange agent in connection with its 

appointment or in connection with the issuance of the Company Common Stock; and 

Indebtedness 

RESOLVED. further, that the proper officers of the Company, or any of them acting 

alone, be, and each l1ereby is, authorized to file, execute, verify, acknowledge and deliver, for and 

on behalf of the Company, any and all notices, certificates, agreements, supplements, 

amendments, instruments and other documents.and to perform and do or cause to be performed 

or done any and all such acts or things and to pay or cause to be paid all necessary fees and 

expenses, in each case in the name and on behalf of the Company. as they or any of them may 

deem necessary or advisable in connection with the existing indebtedness of the Company or the 

Merrill Lynch or its subsidiaries, in each case. in order to effectuate the Merger, the Merger 

Agreement, the Stock Option Agreement and the transactions contemplated thereby. !he taking of 

any such action to be deemed conclusive evidence that the Board of Diret::tors of the Company and 

the Company have. authorized such action; and 

Additional Actions 

RESOLVED, further, that the Board of Directors of the Company hereby adopts and 

incorporates by reference any form of specific resolution to carry into effect the purpose and intent 

of the foregoing resolutions. or covering authority included in matters authorized in the foregoing 

resolutions, including forms of resolutions in connection therewith that may be required by the 

Commission, the NYSE, any state, institution, person, or agency, or otherwise, qnd any trustee or 

other party to any indenture, trust or similar agreements of Merrill Lynch and its subsidiaries. and 

the Secretaryof the Company hereby is directed to insert a copy thereof in the minute book of the 

Company following this action by the Board of Directors and to certify the same as having been 

duly adopted thereby; and 

RESOLVED, further. that the proper officers of the Company or any of them acting 

alone be, and each hereby is, authorized (i) to file, execute, verify, acknowledge, and deliver for 

and on behalf of the Company, any and all notices, certificates, amendments, agreements, 

·Instruments and other documents, {ii) to perform and do or cause to be performed or done any and 

all such acts or things and (iii) to pay or cause to be paid all necessary fees and expenses, in each 

case in the name and on behalf of the Company, as they or any of them may deem necessary or 

advisable to effectuate or carry out the provisions of the Merger Agreement, the Stock Option 
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Agreement and the intent and purposes of the foregoing resolutions in connection with the Merger 

and the registration, issuance, and delivery of the Company Common Stock; and 

RESOLVED. further. that all actions heretofore taken by any of the directors, 

officers, representatives or agents of the Company or any of its affiliates in connection with the 

Merger and any other transactions contemplated in the Merger Agreement or the Stock Option 

Agreement or other\vise referred to in the foregoing resolutions be, and each of the same hereby 

is, ratified, confirmed and approved in all respects as the act and deed of the Company; and 

RESOLVED, further, that any resolutions inconsistent with the foregoing or with any 

action of any officer pursuant to the foregoing are hereby modified or rescinded so as to be 

consistent herewith and therewith. 

There being no further business to come before the Board, the meeting was 

adjourned. 

Alice A Herald 

Secretary 

Kenneth D. Lewis 

Chairman of the Board 
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1     the proposed terms of the merger?

2 A   There was a summary of the terms in the deck.  I

3     can't spout them off to you right now.  I can't

4     remember the specifics.

5 Q   Do you recall what management's recommendation

6     was?

7 A   Management's recommendation was to proceed with

8     the acquisition.

9 Q   Do you recall why, what management's

10     recommendation was based on?

11 A   The management's recommendation was based, as it

12     should be, that this would be a valuable

13     transaction for the shareholders of the company.

14 Q   What is, by definition, a valuable transaction to

15     the shareholders of the company?

16 A   That's a complex question.  Inevitably, it

17     includes a strategic rationale.  Usually strategic

18     rationale is an explanation, a concept that in the

19     future this would be a valuable transaction for

20     the shareholders, create value for the

21     shareholders.

22           You start with a strategy, overall strategy,

23     how it fits with our company and our customer

24     base.  It includes financial terms.  It includes

25     risks.  Includes personnel.  I'd say those
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1     principal four issues.

2 Q   So the four issues that you just spoke of, are

3     they included in the strategic rationale or are

4     they four rationales separate?

5 A   I consider strategic rationale, why do those two

6     businesses fit together, and why do they work?

7     How does one bring value to the other?  In this

8     case we were thinking of that business bringing

9     value to our shareholders.  That's not so much

10     numbers but a strategic rationale.  You then get

11     into the numbers, accretion, dilution, you talk

12     about risk, and you talk about people.

13 Q   Do you recall what the financial rationale was for

14     the Bank of America/Merrill merger?

15 A   I don't recall the specifics, but in the deck, I

16     believe there was, there were examples of the

17     accretion/dilution over a period of time.  Exactly

18     what they were and what the period was, I'm not

19     sure.

20 Q   Do you recall the state of Merrill Lynch's

21     financial health at this time, this weekend of

22     September 13 and 14?

23           MR. PORTNOY:  Objection to the form.  Vague.

24 A   Yeah, the state of health, I'm sorry, it's such a

25     general --
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1 Q   And who was that?

2 A   I believe it was Joe Price.  It should have been

3     Joe Price, the financial officer.

4 Q   Do you recall what Mr. Price said with respect to

5     the financial rationale of the proposed merger

6     with Merrill Lynch?

7 A   Yes, as I recall, I don't know the specifics,

8     ma'am, that there would be modest dilution in the

9     first year and a little bit of accretion the

10     second year and growing.

11 Q   When you say dilution, what are you talking about?

12 A   The net effect on earnings per share.

13 Q   When you say accretion, what are you speaking of?

14 A   The net effect on earnings per share; when one is

15     reducing and one is adding.  Dilution decreases

16     and accretion adds.

17 Q   Did you speak about dilution with respect to the

18     interests of shareholders in Bank of America as a

19     result of purchasing Merrill Lynch?

20 A   That's all we were talking about.  We were only

21     talking about the effects on Bank of America's

22     shareholders, not anybody else.

23 Q   Did you discuss Merrill Lynch's balance sheet at

24     this meeting?

25 A   I don't recall specifically talking about Merrill
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1     we're talking about, CDCs, MBS, mortgage-backed

2     securities decreased, up and to the point where

3     the government felt, approximately a month later,

4     that they had to inject billions into the economy,

5     into the financial markets.  So that affected

6     Merrill Lynch, that affected Bank of America, and

7     that affected everybody else.

8 Q   Do you recall the purchase price, the proposed

9     purchase price for Merrill Lynch?

10 A   I do because it was a round number.  I believe the

11     purchase price was $50 billion.

12 Q   Do you recall what Bank of America's management

13     said with respect to the purchase price?

14 A   I can't recall the specifics.  The purchase price

15     represented a value of Merrill Lynch which was

16     down considerably from its high, and that, again,

17     with a purchase price, what you're looking at is

18     the effect on your shareholders.  As I previously

19     testified, based on the assumptions we were using,

20     the market at that time, it was dilutive in the

21     first full year and accretive in the second full

22     year, which is very satisfactory for a transaction

23     like this.

24 Q   Do you recall any discussion of the proposed

25     purchase price?
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Forward Looking Statements 

This presentation contains forward-looking statements, including statements about the 
financial conditions, results of operations and earnings outlook of Bank of America 
Corporation. The forward-looking statements involve certain risks and uncertainties. Factors 
that may cause actual results or earnings to differ materially from such forward-looking 
statements include, among others, the following: 1) projected business increases following 
process chan~es and other investments are lower than expected; 2) competitive pressure 
among financial services companies increases significantly; 3) general economic conditions 
are less favorable than expected; 4) political conditions includmg the threat of future 
terrorist activity and related actions by the United States abroad may adversely affect the 
company's businesses and economic conditions as a whole; 5) changes in the interest rate 
environment and market liquidity reduce interest margins, impact funding sources and 
effect the ability to originate and distribute financial products in the primary and secondary 
markets; 6) changes in foreign exchange rates increases exposure; 7) changes in market 
rates and prices may adversely impact the value of financial products; 8) legislation or 
regulatory environments, requirements or changes adversely affect the businesses in which 
the company is engaged; 9) changes in accounting standards, rules or interpretations, 10) 
litigation liabilities, including costs, expenses, settlements and judgments, may adversely 
affect the company or its businesses; 11) mergers and acquisitions and their integration into 
the company; and 12) decisions to downsize, sell or close units or otherwise change the 
business mix of any of the company. Accordingly, readers are cautioned not to place undue 
reliance on forward-looking statements, which speak only as of the date on which they are 
made. Bank of America does not undertake to update forward-looking statements to reflect 
the impact of circumstances or events that arise after the date the forward-looking 
statements are made. For further information regarding Bank of America Corporation, 
please read the Bank of America reports filed with the SEC and available at www.sec.gov. 

~Merrill Lynch Bank of America~ 
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Additional Information About This Transaction 

In connection with the proposed merger, Bank of America will file with the SEC a 
Registration Statement on Form S-4 that will include a joint proxy statement of 
Bank of America and Merrill Lynch that also constitutes a prospectus of Bank of 
America. Bank of America and Merrill Lynch will mail the joint proxy 
statement/prospectus to their respective stockholders. Bank of America and 
Merrill Lynch urge investors and security holders to read the joint proxy 
statement/prospectus regarding the proposed merger when it becomes available 
because it will contain important information. You may obtain copies of all 
documents filed with the SEC regarding this transaction, free of charge, at the 
SEC's website (www.sec.gov). You may also obtain these documents, free of 
charge, from Bank of America's website (www.bankofamerica.com) under the 
tab "About Bank of America" and then under the heading "Investor Relations" 
and then under the item "SEC Filings". You may also obtain these documents, 
free of charge, from Merrill Lynch's website (www.ml.com) under the tab 
"Investor Relations" and then under the heading "SEC Filings." 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177203 
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Proxy Solicitation 

Bank of America, Merrill Lynch and their respective directors, executive officers 
and certain other members of management and employees may be soliciting 
proxies from stockholders in favor of the merger. Information regarding the 
persons who may, under the rules of the SEC, be considered participants in the 
solicitation of the stockholders in connection with the proposed merger will be 
set forth in the joint proxy statement/prospectus when it is filed with the SEC. 
You can find information about Bank of America's executive officers and 
directors in its definitive proxy statement filed with the SEC on March 19, 2008. 
You can find information about Merrill Lynch's executive officers and directors 
in its definitive proxy statement filed with the SEC on March 14, 2008. You can 
obtain free copies of these documents from Bank of America and Merrill Lynch 
using the contact information above. 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177204 
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Creating the Premier Financial Services Provider 

• Merrill Lynch is a premium franchise 
- Leading global wealth manager 
- A leading global investment bank 

- Experienced management team 

• Unprecedented market environment 
- Significant dislocations in financial markets 
- Standalone investment bank model questioned 

- Unprecedented impacts on companies 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177205 
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Strategic Rationale 

• Diversify business mix 

• Significant enhancement to our investment banking capabilities 
- Creates leading positions in 

• Global Debt Underwriting 

• Global Equities 

• Global M&A Advisory 

• Leadership position in retail brokerage and wealth management 
- 20,000 financial advisors (16,690 Merrill Lynch advisors) 

- $2.5 trillion in client assets 

• Brings global scale in investment management 
- 50% ownership stake in BlackRock with $1.4 trillion in AUMs 

- Columbia funds have $425 billion in AUMs (total BAC AUMs $589 billion) 

~Merrill Lynch Bank of America~ 

BAC-SEC-LIT00177206 
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Coast to Coast Footprint 

• 78% of U.S. population in footprint 

• BAC serves 59 million consumer and 
small business households 

• Leadership positions in 15 of 20 fastest 
growing states 

• Strong retail presence in top 30 
metropolitan areas 

• #1 Small Business Bank 

• Relationships with 99% of the U.S. 
Fortune 500 companies and 

• 83% of the Global Fortune 500 

~Merrill Lynch 

• Relationships with half of affluent 
households in the U.S. 

• $867 billion in total client assets 
(6/30/08) 

,..;:,.. 

Bank of America~ 

BAC.SEC-LIT00177207 
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Strengthens Important Relationship Cornerstone Products 

Deposits Wealth 
Management 

• 20,000 financial 
advisors 

• $2.5 trillion in client 
assets 

Credit 
c - Home Lending ~ 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177208 
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Transaction Strengthens 
Bank of America's Corporate and Investment Banking 

Clients Served 

Relationship Management Team 

Capabilities 

Key 2Q08 Stats {1} 

. Busine!;sEis tip to ·. 
. $2B in revenues 

Global Commercial 
Bank 

Lending 

Treasury 
Management 

Strategic Advice 

Debt/Equity Capital 
Markets 

157,600 Clients 

$256B Loans 

$102B Deposits 

$3.2B Revenue 

(1 ) Client counts exclude LaSalle and Consumer DFS 

Larger companies 
and SP<?hsors . 

Global Investment 
Bank 

Lending 

Treasury 
Management 

Strategic Advice 

Debt/Equity Capital 
Markets 

8,100 Clients 

$79B Loans 

$132B Deposits 

$1.7B Revenue 

I 
Investors 

I 

Capital Market Sales 
Trading Teams 

Research 

Trading 

Financing 

5,500 Clients 

$337B Trading Related 
Assets 

$1.1 B Revenue 

~ 

Bank of America~ 

BAC.SEC-LIT00177209 
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Diversifies Revenue Stream 

A Bank of America and Merrill combination yields a diverse business mix 

Bank of America Merrill Lynch 
1H 08 Segment Revenue2 Mix 1H 08Segment Revenue' Mix 

Global 
Corporato & 

lnVc5trncnt 

Banking 
24% 

------~==----- ~----
Global 

Consumer& 

Small 
Business 

70"/o 

Global 
Wealth & 

Investment 
anagement 

6% 

Combined 

Global 
Markets & 

Investment 
Banking 

56% 

1H 08 Segment Revenue Mix 

(1) Does not indude marks and one time items 
(2) Fully taxabfe·equiva/ent basis 

~Merrill Lynch 

Global 
Consumer& 

Small Busi 
48°/u 

. -
// 

-- ------- -···· 

Global Wealth 
Management 

20% 

Global 
rporate and 
v. Banking 

32°/o 

Global 

Wealth 
Management 

44% 

,...... 
Bank of America~ 

BAC-SEC-LIT00177210 



Stable Merrill Lynch Core Franchise Despite Market Challenges 

~Merrill Lynch 
~ 

Bank of America~ 11 

BAC-SEC-LIT00177211 





Merrill Lynch Was Focusing on Growth in Emerging Markets 

India· 
• Market leader with full local capabilities, significant expansion since 

increasing stake in DSP Merrill Lynch to 90% 

• GWM and principal investments are significant growth opportunities 
.....__. _____ .................. _ ...... ,_ .............. _ ............... .._._. ______________________ ..__ . ..._ _________ .....__ ...... ____ .... ___ .. ________ ........... ______ _ 

Brazil 
One of our most successful emerging market platforms to date 

• Recently added leading investment banking team to further bolster local 
capabilities and foreign bank franchise 

-----~--:...;,;,- ...... ---";,...•;,;;,·-';;;.;..·-·,;.;;..··- ..... -----------------·-----------------;....------------------------ ...... --------------------
Middle East I 
North Africa 

• Building out GMI franchise to complement GWM position 

• Focus on delivering fully integrated wealth management and institutional 
solutions to sovereign wealth clients 

-"------------------...---~---....................................................... ----------------;..;...-.;;... ...... --------------- ---------------- ----·--------------,;,.;.------ --- -----
• Opened Moscow office in January 2008, franchise build toward full GMI 

capabilities underway 

• #1 in Russia M&A; 1HOB revenues 4x full-year 2007 revenues 

·-·--·-·-·-·-----------" ..... -------·------------------------------·------------------------------------

China 
• Significant long-term growth opportunities with strategic focus on 

obtaining local licenses 

~Merrill Lynch ~~ 
13 'Hrt''"'?''''r.·t •nr:J BankofAmerica ~ 

BAC-SEC-LIT00177213 



(1) 

14 

Merrill Lynch Has a Premier Global Wealth Management Platform 

Compet~or data sourced from SEC filings_ Annualized quarterly revenues divided by average financial advisors as reported Competitors reflected in Average 
are: Citigroup-GWM, Morgan Stanley-GWM, UBS-WMUSA 
and WachCNia-Retail Brokerage Services. 

~ 

Bank of America~ 

BAC-SEC-LIT00177214 



Transaction Overview 

o All stock transaction based on an exchange ratio of .8595 BAG 
shares for each ML share ($50 billion based on 9112/08 price) 

- Premium over 9/12108 close 70% 

- Premium over last 5-day average 29% 

- Multiple of earnings 
• 12.1x 2009 EPS 
• 10.9x 2010 EPS 

- Multiple of tangible book 1.83x 

o Transaction is expected to close by end of first quarter 2009 

o Necessary approvals 
- Shareholders of both companies 

- Standard regulatory approvals 

~Merrill Lynch 
,....._ 

Bank of America~ 15 

BAC-SEC-LIT00177215 
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Transaction Financials 

• Used First Call estimates for 2009 & 2010 for both companies 

• Expense efficiencies of $7 billion pre-tax (1 0% combined base) 
- Over 20% in 2009 

- Fully realized in 2012 

• $450 million in amortization expense 

• Restructuring charges of $2.0 billion after tax 

• Accretionl(dilution) 
- 3% dilutive in 2009 

- Breakeven in 2010 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177216 
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Other Considerations 

• Risk 
- Due diligence complete 

- Significant progress by Merrill Lynch in reducing risk 

- Asset valuations carefully reviewed 

• Capital 
- Goodwill approximately $23 billion 

Other intangibles $6 billion 
Tier 1 impact estimated at 20- 25 bps 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177217 



America's Premier Financial Services Brand 

Bank of America 4~ 

~Merrill Lynch ~ 

Bank of America~ 18 

BAC-SEC-LIT0017721B 
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Creating the Premier Financial 
Services Company in the World 

Ken Lewis 
Bank of America 

Chairman and CEO 

September 15, 2008 

John Thain 

Merrill Lynch 

Chairman and CEO 

f EXHIBIT 

I res g~ 
9? !...!__ ~ ,, J. T/:) 

~Merrill Lynch """'"" Bank of America~ 

BAC-SEC-UT00177201 



2 

Forward Looking Statements 

This presentation contains forward-looking statements, including statements about the 
financial conditions, results of operations and earnings outlook of Bank of America 
Corporation. The forward-looking statements involve certain risks and uncertainties. Factors 
that may cause actual results or earnings to differ materially from such forward-looking 
statements include, among others, the following: 1) projected business increases following 
process chan~es and other investments are lower than expected; 2) competitive pressure 
among financial services companies increases significantly; 3) general economic conditions 
are less favorable than expected; 4) political conditions includmg the threat of future 
terrorist activity and related actions by the United States abroad may adversely affect the 
company's businesses and economic conditions as a whole; 5) changes in the interest rate 
environment and market liquidity reduce interest margins, impact funding sources and 
effect the ability to originate and distribute financial products in the primary and secondary 
markets; 6) changes in foreign exchange rates increases exposure; 7) changes in market 
rates and prices may adversely impact the value of financial products; 8) legislation or 
regulatory environments, requirements or changes adversely affect the businesses in which 
the company is engaged; 9) changes in accounting standards, rules or interpretations, 10) 
litigation liabilities, including costs, expenses, settlements and judgments, may adversely 
affect the company or its businesses; 11) mergers and acquisitions and their integration into 
the company; and 12) decisions to downsize, sell or close units or otherwise change the 
business mix of any of the company. Accordingly, readers are cautioned not to place undue 
reliance on forward-looking statements, which speak only as of the date on which they are 
made. Bank of America does not undertake to update forward-looking statements to reflect 
the impact of circumstances or events that arise after the date the forward-looking 
statements are made. For further information regarding Bank of America Corporation, 
please read the Bank of America reports filed with the SEC and available at www.sec.gov. 

~Merrill Lynch Bank of America~ 

BAC-SEC-LIT00177202 
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Additional Information About This Transaction 

In connection with the proposed merger, Bank of America will file with the SEC a 
Registration Statement on Form S-4 that will include a joint proxy statement of 
Bank of America and Merrill Lynch that also constitutes a prospectus of Bank of 
America. Bank of America and Merrill Lynch will mail the joint proxy 
statement/prospectus to their respective stockholders. Bank of America and 
Merrill Lynch urge investors and security holders to read the joint proxy 
statement/prospectus regarding the proposed merger when it becomes available 
because it will contain important information. You may obtain copies of all 
documents filed with the SEC regarding this transaction, free of charge, at the 
SEC's website (www.sec.gov). You may also obtain these documents, free of 
charge, from Bank of America's website (www.bankofamerica.com) under the 
tab "About Bank of America" and then under the heading "Investor Relations" 
and then under the item "SEC Filings". You may also obtain these documents, 
free of charge, from Merrill Lynch's website (www.ml.com) under the tab 
"Investor Relations" and then under the heading "SEC Filings." 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177203 
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Proxy Solicitation 

Bank of America, Merrill Lynch and their respective directors, executive officers 
and certain other members of management and employees may be soliciting 
proxies from stockholders in favor of the merger. Information regarding the 
persons who may, under the rules of the SEC, be considered participants in the 
solicitation of the stockholders in connection with the proposed merger will be 
set forth in the joint proxy statement/prospectus when it is filed with the SEC. 
You can find information about Bank of America's executive officers and 
directors in its definitive proxy statement filed with the SEC on March 19, 2008. 
You can find information about Merrill Lynch's executive officers and directors 
in its definitive proxy statement filed with the SEC on March 14, 2008. You can 
obtain free copies of these documents from Bank of America and Merrill Lynch 
using the contact information above. 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177204 



5 

Creating the Premier Financial Services Provider 

• Merrill Lynch is a premium franchise 
- Leading global wealth manager 
- A leading global investment bank 

- Experienced management team 

• Unprecedented market environment 
- Significant dislocations in financial markets 
- Standalone investment bank model questioned 

- Unprecedented impacts on companies 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177205 
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Strategic Rationale 

• Diversify business mix 

• Significant enhancement to our investment banking capabilities 
- Creates leading positions in 

• Global Debt Underwriting 

• Global Equities 

• Global M&A Advisory 

• Leadership position in retail brokerage and wealth management 
- 20,000 financial advisors (16,690 Merrill Lynch advisors) 

- $2.5 trillion in client assets 

• Brings global scale in investment management 
- 50% ownership stake in BlackRock with $1.4 trillion in AUMs 

- Columbia funds have $425 billion in AUMs (total BAC AUMs $589 billion) 

~Merrill Lynch Bank of America~ 

BAC-SEC-LIT00177206 
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Coast to Coast Footprint 

• 78% of U.S. population in footprint 

• BAC serves 59 million consumer and 
small business households 

• Leadership positions in 15 of 20 fastest 
growing states 

• Strong retail presence in top 30 
metropolitan areas 

• #1 Small Business Bank 

• Relationships with 99% of the U.S. 
Fortune 500 companies and 

• 83% of the Global Fortune 500 

~Merrill Lynch 

• Relationships with half of affluent 
households in the U.S. 

• $867 billion in total client assets 
(6/30/08) 

,..;:,.. 

Bank of America~ 

BAC.SEC-LIT00177207 
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Strengthens Important Relationship Cornerstone Products 

Deposits Wealth 
Management 

• 20,000 financial 
advisors 

• $2.5 trillion in client 
assets 

Credit 
c - Home Lending ~ 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177208 
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Transaction Strengthens 
Bank of America's Corporate and Investment Banking 

Clients Served 

Relationship Management Team 

Capabilities 

Key 2Q08 Stats {1} 

. Busine!;sEis tip to ·. 
. $2B in revenues 

Global Commercial 
Bank 

Lending 

Treasury 
Management 

Strategic Advice 

Debt/Equity Capital 
Markets 

157,600 Clients 

$256B Loans 

$102B Deposits 

$3.2B Revenue 

(1 ) Client counts exclude LaSalle and Consumer DFS 

Larger companies 
and SP<?hsors . 

Global Investment 
Bank 

Lending 

Treasury 
Management 

Strategic Advice 

Debt/Equity Capital 
Markets 

8,100 Clients 

$79B Loans 

$132B Deposits 

$1.7B Revenue 

I 
Investors 

I 

Capital Market Sales 
Trading Teams 

Research 

Trading 

Financing 

5,500 Clients 

$337B Trading Related 
Assets 

$1.1 B Revenue 

~ 

Bank of America~ 

BAC.SEC-LIT00177209 
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Diversifies Revenue Stream 

A Bank of America and Merrill combination yields a diverse business mix 

Bank of America Merrill Lynch 
1H 08 Segment Revenue2 Mix 1H 08Segment Revenue' Mix 

Global 
Corporato & 

lnVc5trncnt 

Banking 
24% 

------~==----- ~----
Global 

Consumer& 

Small 
Business 

70"/o 

Global 
Wealth & 

Investment 
anagement 

6% 

Combined 

Global 
Markets & 

Investment 
Banking 

56% 

1H 08 Segment Revenue Mix 

(1) Does not indude marks and one time items 
(2) Fully taxabfe·equiva/ent basis 

~Merrill Lynch 

Global 
Consumer& 

Small Busi 
48°/u 

. -
// 

-- ------- -···· 

Global Wealth 
Management 

20% 

Global 
rporate and 
v. Banking 

32°/o 

Global 

Wealth 
Management 

44% 

,...... 
Bank of America~ 

BAC-SEC-LIT00177210 



Stable Merrill Lynch Core Franchise Despite Market Challenges 

~Merrill Lynch 
~ 

Bank of America~ 11 

BAC-SEC-LIT00177211 





Merrill Lynch Was Focusing on Growth in Emerging Markets 

India· 
• Market leader with full local capabilities, significant expansion since 

increasing stake in DSP Merrill Lynch to 90% 

• GWM and principal investments are significant growth opportunities 
.....__. _____ .................. _ ...... ,_ .............. _ ............... .._._. ______________________ ..__ . ..._ _________ .....__ ...... ____ .... ___ .. ________ ........... ______ _ 

Brazil 
One of our most successful emerging market platforms to date 

• Recently added leading investment banking team to further bolster local 
capabilities and foreign bank franchise 

-----~--:...;,;,- ...... ---";,...•;,;;,·-';;;.;..·-·,;.;;..··- ..... -----------------·-----------------;....------------------------ ...... --------------------
Middle East I 
North Africa 

• Building out GMI franchise to complement GWM position 

• Focus on delivering fully integrated wealth management and institutional 
solutions to sovereign wealth clients 

-"------------------...---~---....................................................... ----------------;..;...-.;;... ...... --------------- ---------------- ----·--------------,;,.;.------ --- -----
• Opened Moscow office in January 2008, franchise build toward full GMI 

capabilities underway 

• #1 in Russia M&A; 1HOB revenues 4x full-year 2007 revenues 

·-·--·-·-·-·-----------" ..... -------·------------------------------·------------------------------------

China 
• Significant long-term growth opportunities with strategic focus on 

obtaining local licenses 

~Merrill Lynch ~~ 
13 'Hrt''"'?''''r.·t •nr:J BankofAmerica ~ 

BAC-SEC-LIT00177213 
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14 

Merrill Lynch Has a Premier Global Wealth Management Platform 

Compet~or data sourced from SEC filings_ Annualized quarterly revenues divided by average financial advisors as reported Competitors reflected in Average 
are: Citigroup-GWM, Morgan Stanley-GWM, UBS-WMUSA 
and WachCNia-Retail Brokerage Services. 

~ 

Bank of America~ 

BAC-SEC-LIT00177214 



Transaction Overview 

o All stock transaction based on an exchange ratio of .8595 BAG 
shares for each ML share ($50 billion based on 9112/08 price) 

- Premium over 9/12108 close 70% 

- Premium over last 5-day average 29% 

- Multiple of earnings 
• 12.1x 2009 EPS 
• 10.9x 2010 EPS 

- Multiple of tangible book 1.83x 

o Transaction is expected to close by end of first quarter 2009 

o Necessary approvals 
- Shareholders of both companies 

- Standard regulatory approvals 

~Merrill Lynch 
,....._ 

Bank of America~ 15 

BAC-SEC-LIT00177215 
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Transaction Financials 

• Used First Call estimates for 2009 & 2010 for both companies 

• Expense efficiencies of $7 billion pre-tax (1 0% combined base) 
- Over 20% in 2009 

- Fully realized in 2012 

• $450 million in amortization expense 

• Restructuring charges of $2.0 billion after tax 

• Accretionl(dilution) 
- 3% dilutive in 2009 

- Breakeven in 2010 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177216 
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Other Considerations 

• Risk 
- Due diligence complete 

- Significant progress by Merrill Lynch in reducing risk 

- Asset valuations carefully reviewed 

• Capital 
- Goodwill approximately $23 billion 

Other intangibles $6 billion 
Tier 1 impact estimated at 20- 25 bps 

~Merrill Lynch ~ 

Bank of America~ 

BAC-SEC-LIT00177217 



America's Premier Financial Services Brand 

Bank of America 4~ 

~Merrill Lynch ~ 

Bank of America~ 18 
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MERGER PROPOSED — YOUR VOTE IS VERY IMPORTANT

Dear Stockholder:

On September 15, 2008, Merrill Lynch & Co., Inc. and Bank of America Corporation announced a strategic business combination in which a
subsidiary of Bank of America will merge with and into Merrill Lynch. If the merger is completed, holders of Merrill Lynch common stock will
have a right to receive 0.8595 of a share of Bank of America common stock for each share of Merrill Lynch common stock held immediately
prior to the merger. In connection with the merger, Bank of America expects to issue approximately 1.710 billion shares of common stock and
359,100 shares of preferred stock (the terms of which are described starting on page 93).

The market value of the merger consideration will fluctuate with the market price of Bank of America common stock. The following table
shows the closing sale prices of Bank of America common stock and Merrill Lynch common stock as reported on the New York Stock Exchange
on September 12, 2008, the last trading day before public announcement of the merger, and on October 30, 2008, the last practicable trading day
before the distribution of this document. This table also shows the implied value of the merger consideration proposed for each share of Merrill
Lynch common stock, which we calculated by multiplying the closing price of Bank of America common stock on those dates by 0.8595, the
exchange ratio.

Implied Value of One
Bank of America Merrill Lynch Share of Merrill Lynch
Common Stock Common Stock Common Stock

At September 12, 2008 $ 33.74 $ 17.05 $ 29.00
At October 30, 2008 $ 22.78 $ 17.78 $ 19.58

The merger is intended to qualify as a “reorganization” within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as
amended, and holders of Merrill Lynch common stock are not expected to recognize any gain or loss for United States federal income tax
purposes on the exchange of shares of Merrill Lynch common stock for shares of Bank of America common stock in the merger, except with
respect to any cash received instead of fractional shares of Bank of America common stock. However, under some circumstances described in
this document, the merger will not qualify as a reorganization, and each of us has agreed that in such circumstances we would complete the
merger on a taxable basis.

The market prices of both Bank of America common stock and Merrill Lynch common stock will fluctuate before the merger. You should
obtain current stock price quotations for Bank of America common stock and Merrill Lynch common stock. Bank of America common stock is
quoted on the NYSE under the symbol “BAC.” Merrill Lynch common stock is quoted on the NYSE under the symbol “MER.”

At a special meeting of Bank of America stockholders, Bank of America stockholders will be asked to vote on the issuance of Bank of
America common stock in the merger and certain other matters. The stock issuance proposal requires the votes cast in favor of such proposal to
exceed the votes cast against such proposal at the special meeting by holders of Bank of America common stock and 7% Cumulative
Redeemable Preferred Stock, Series B, which we refer to as Series B Preferred Stock, voting together without regard to class.

At a special meeting of Merrill Lynch stockholders, Merrill Lynch stockholders will be asked to vote on the adoption of the merger
agreement and certain other matters. To adopt the merger agreement and to approve the related certificate amendment requires the affirmative
vote of the holders of a majority of the outstanding shares of Merrill Lynch common stock entitled to vote.

Holders of Merrill Lynch preferred stock and holders of depositary shares representing Merrill Lynch preferred stock are not entitled to and
are not being requested to vote at the Merrill Lynch special meeting.

The Bank of America board of directors unanimously recommends that Bank of America stockholders vote FOR the proposal to
issue shares of Bank of America common stock in the merger and FOR the other related proposals.

The Merrill Lynch board of directors unanimously recommends that Merrill Lynch stockholders vote FOR adoption of the merger
agreement and FOR the other related proposals.

This document describes the special meetings, the merger, the documents related to the merger and other related matters. Please carefully
read this entire document, including “Risk Factors” beginning on page 23 for a discussion of the risks relating to the proposed merger. You also
can obtain information about our companies from documents that each of us has filed with the Securities and Exchange Commission.

KENNETH D. LEWIS
Chairman, Chief Executive Officer and
President Bank of America Corporation

JOHN A. THAIN
Chairman and Chief Executive Officer
Merrill Lynch & Co., Inc.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved the Bank of
America common stock or preferred stock to be issued under this document or determined if this document is accurate or adequate. Any
representation to the contrary is a criminal offense.

The date of this document is October 31, 2008, and it is first being mailed or otherwise delivered to Bank of America and Merrill Lynch
stockholders on or about November 3, 2008.
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100 N. Tryon Street
Charlotte, North Carolina 28255

NOTICE OF SPECIAL MEETING OF STOCKHOLDERS
Bank of America Corporation will hold a special meeting of stockholders in the Palmetto Ballroom of the International Trade

Center located at 200 North College St., Charlotte, NC at 11:00 a.m., local time, on December 5, 2008 to consider and vote upon the
following matters:

• a proposal to approve the issuance of shares of Bank of America common stock as contemplated by the
Agreement and Plan of Merger, dated as of September 15, 2008, by and between Merrill Lynch & Co., Inc.
and Bank of America Corporation, as such agreement may be amended from time to time;

• a proposal to approve an amendment to the 2003 Key Associate Stock Plan, as amended and restated;

• a proposal to adopt an amendment to the Bank of America amended and restated certificate of incorporation
to increase the number of authorized shares of Bank of America common stock from 7.5 billion to
10 billion; and

• a proposal to approve the adjournment of the special meeting, if necessary or appropriate, to solicit
additional proxies, in the event that there are not sufficient votes at the time of the special meeting to
approve the foregoing proposals.

The Bank of America board of directors has fixed the close of business on October 10, 2008, as the record date for the special
meeting. Only Bank of America stockholders of record at that time are entitled to notice of, and to vote at, the special meeting, or any
adjournment or postponement of the special meeting. Holders of the Bank of America common stock and Series B Preferred Stock vote
together without regard to class and will be entitled to vote at the special meeting. Approval of the issuance of Bank of America common
stock and the amendment to the 2003 Key Associate Stock Plan, as amended and restated, which we refer to as the Stock Plan, each
requires the votes cast in favor of each such proposal to exceed the votes cast against such proposal at the special meeting, assuming a
quorum. Approval of the proposal to increase the number of authorized shares of Bank of America common stock requires the affirmative
vote of a majority of the votes represented by the outstanding shares of Bank of America common stock and Series B Preferred Stock
entitled to vote at the special meeting, voting together without regard to class. Under Delaware law, the affirmative vote of a majority of
the votes represented by the outstanding shares of Bank of America common stock entitled to vote at the special meeting, counted
separately as a class without the Series B Preferred Stock, is also required to increase the number of authorized shares of Bank of America
common stock.

Whether or not you plan to attend the special meeting, please submit your proxy with voting instructions. Please vote as soon
as possible by accessing the internet site listed on the Bank of America proxy card, by calling the toll−free number listed on the
Bank of America proxy card, or by submitting your proxy card by mail. To submit your proxy by mail, please complete, sign, date
and return the accompanying proxy card in the enclosed self−addressed, stamped envelope. This will not prevent you from voting in
person, but it will help to secure a quorum and avoid added solicitation costs. Any holder of Bank of America common stock who is
present at the special meeting may vote in person instead of by proxy, thereby canceling any previous proxy. In any event, a proxy may be
revoked in writing at any time before the special meeting in the manner described in the accompanying document.

The Bank of America board of directors has unanimously approved the merger and the merger agreement and unanimously
recommends that Bank of America stockholders vote “FOR” approval of the issuance of common stock in the merger, “FOR” the
amendment to the Stock Plan, “FOR” the increase in authorized shares of common stock and “FOR” the adjournment of the Bank
of America special meeting if necessary or appropriate to permit further solicitation of proxies.

BY ORDER OF THE BOARD OF DIRECTORS,

Alice A. Herald
Corporate Secretary

October 31, 2008

YOUR VOTE IS IMPORTANT. PLEASE VOTE YOUR SHARES PROMPTLY, REGARDLESS
OF WHETHER YOU PLAN TO ATTEND THE SPECIAL MEETING.
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• the possibility that the merger might not be completed as a result of failure to receive regulatory
approvals or satisfy other closing conditions, including securing approvals from stockholders of Merrill
Lynch and Bank of America;

• the possibility that the implied market value of the per share merger consideration could decrease prior
to the closing of the merger if the per share trading price of Bank of America common stock decreases;

• the potential impact of the transaction on Merrill Lynch employees and other key constituencies;

• Additional Considerations

• the historical and current market prices of Bank of America common stock and Merrill Lynch common
stock as well as comparative valuation analyses for the two companies;

• the challenges of integrating Merrill Lynch’s businesses, operations and workforce with those of Bank
of America, and the risks associated with achieving anticipated cost savings and other synergies;

• that there are no dissenters’ rights applicable to the proposed merger; and

• that the Merrill Lynch directors and executive officers have interests in the merger that are in addition to
or different from their financial interests as Merrill Lynch stockholders. See “− Merrill Lynch’s Officers
and Directors Have Financial Interests in the Merger”.

The foregoing discussion of the information and factors considered by the Merrill Lynch board of directors is not exhaustive, but
includes the material factors that the Merrill Lynch board of directors considered. In view of the wide variety of factors considered in
connection with its evaluation of the merger and related transactions and the complexity of these matters, the Merrill Lynch board of
directors did not find it useful, and did not attempt, to quantify, rank or otherwise assign relative weights to these factors. In considering
the factors described above, individual members of the Merrill Lynch board of directors may have given different weight to different
factors. The Merrill Lynch board of directors conducted an overall analysis of the factors described above, including discussions with,
and questioning of, the management of Merrill Lynch and Merrill Lynch’s legal and financial advisors, and reached the consensus that
the merger, was advisable and in the best interests of Merrill Lynch and Merrill Lynch stockholders.

Bank of America’s Reasons for the Merger; Recommendation of the Bank of America Board of Directors

The Bank of America board of directors consulted with Bank of America management as well as financial and legal advisors and
determined that the merger is in the best interests of Bank of America and Bank of America stockholders. In reaching its conclusion to
approve the merger agreement, the Bank of America board considered a number of factors, including the following material factors:

• its understanding of Bank of America’s business, operations, financial condition, earnings and prospects
and of Merrill Lynch’s business, operations, financial condition, earnings and prospects;

• its understanding of the current and prospective environment in which Bank of America and Merrill
Lynch operate, including economic and market conditions, the competitive environment and the likely
impact of these factors on Bank of America and Merrill Lynch;

• the review by the Bank of America board of directors with its legal advisors of the structure of the merger
and the financial and other terms of the merger and stock option agreement, including the review by the
Bank of America board of directors with its financial advisors of the exchange ratio, and the expectation
of Bank of America’s legal advisors that the merger will qualify as a transaction of a type that is generally
tax−free for U.S. federal income tax purposes;

• the fact that the complementary nature of the respective customer bases, business products and skills of
Bank of America and Merrill Lynch is expected to result in substantial opportunities to distribute
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products and services to a broader customer base and across businesses and to enhance the capabilities of
both companies;

• the potential expense saving opportunities, as a result of overlapping business and infrastructure, corporate
staff functions, occupancy and other cost savings from miscellaneous items, currently estimated by Bank
of America’s management to be approximately $7 billion per year on a pre−tax basis when fully realized,
as well as potential incremental revenue opportunities;

• the challenges of successfully integrating Merrill Lynch’s businesses, operations and workforce with those
of Bank of America and the costs of combining the two companies and achieving the anticipated cost
savings, including an anticipated restructuring charge of $3 billion on a pre−tax basis and assumed
amortization expense of $450 million per−annum on a pre−tax basis;

• the fact that application of such potential expense savings and other transaction−related assumptions and
adjustments to the combined net income forecasts for Bank of America and Merrill Lynch made by
various third−party brokerage firms and published as consensus estimates by First Call would result in the
combination being 3.0% dilutive in 2009 and breakeven in 2010;

• the reports of Bank of America management and the financial presentation by J.C. Flowers and FPK to
Bank of America’s board of directors concerning the operations, financial condition and prospects of
Merrill Lynch and the expected financial impact of the merger on the combined company;

• the likelihood that the regulatory and stockholder approvals needed to complete the transaction will be
obtained in a timely manner and that the regulatory approvals will be obtained without the imposition of
adverse conditions;

• the historical and current market prices of Bank of America common stock and Merrill Lynch common
stock, as well as the financial analyses prepared by J.C. Flowers and FPK;

• the opinions delivered to the Bank of America board of directors by each of J.C. Flowers and FPK to the
effect that, as of the date of the opinion and based upon and subject to the assumptions made,
methodologies used, factors considered and limitations upon its review described in its opinion and such
other matters as J.C. Flowers and FPK considered relevant, the exchange ratio to be paid by Bank of
America was fair, from a financial point of view, to Bank of America;

• the potential impact of the transaction on the capital levels and credit rating of Bank of America; and

• the need and ability to retain key Merrill Lynch personnel.

The Bank of America board of directors considered all of these factors as a whole and, on balance, concluded that they supported
a favorable determination to enter into the merger agreement.

The foregoing discussion of the information and factors considered by the Bank of America board of directors is not exhaustive,
but includes all material factors considered by the Bank of America board of directors. In view of the wide variety of factors considered
by the Bank of America board of directors in connection with its evaluation of the merger and the complexity of these matters, the Bank
of America board of directors did not consider it practical to, nor did it attempt to, quantify, rank or otherwise assign relative weights to
the specific factors that it considered in reaching its decision. The Bank of America board of directors evaluated the factors described
above and reached a consensus that the merger was advisable and in the best interests of Bank of America and its stockholders. In
considering the factors described above, individual members of the Bank of America board of directors may have given different
weights to different factors.

The Bank of America board of directors determined that the transaction was in the best interests of Bank of America and it
stockholders, and the board voted unanimously to approve the merger agreement and recommends that Bank of America stockholders
vote “FOR” the issuance of Bank of America common stock in the merger.

55



Table of Contents

WHERE YOU CAN FIND MORE INFORMATION

Bank of America has filed with the SEC a registration statement under the Securities Act that registers the distribution to Merrill
Lynch stockholders of the shares of Bank of America common stock to be issued in connection with the merger. The registration
statement, including the attached exhibits and schedules, contains additional relevant information about Bank of America and Bank of
America stock. The rules and regulations of the SEC allow us to omit certain information included in the registration statement from
this document.

You may read and copy this information at the Public Reference Room of the SEC at 100 F Street, NE, Room 1580,
Washington, D.C. 20549. You may obtain information on the operation of the SEC’s Public Reference Room by calling the SEC at
1−800−SEC−0330. The SEC also maintains an internet website that contains reports, proxy statements and other information about
issuers, like Bank of America and Merrill Lynch, who file electronically with the SEC. The address of the site is http://www.sec.gov.
The reports and other information filed by Bank of America with the SEC are also available at Bank of America’s website at
http://www.bankofamerica.com. The reports and other information filed by Merrill Lynch with the SEC are also available at Merrill
Lynch’s investor relations website at http://www.ir.ml.com. We have included the web addresses of the SEC, Bank of America, and
Merrill Lynch as inactive textual references only. Except as specifically incorporated by reference into this document, information on
those web sites is not part of this document.

The SEC allows Bank of America and Merrill Lynch to incorporate by reference information in this document. This means that
Bank of America and Merrill Lynch can disclose important information to you by referring you to another document filed separately
with the SEC. The information incorporated by reference is considered to be a part of this document, except for any information that is
superseded by information that is included directly in this document.

This document incorporates by reference the documents listed below that Bank of America and Merrill Lynch previously filed
with the SEC. They contain important information about the companies and their financial condition.

Bank of America SEC Filings
(SEC
File
No.
001−06523;
CIK
No.
0000070858)

Period
or

Date
Filed

Annual Report on Form 10−K Year ended December 31, 2007
Proxy Statement Dated March 19, 2008
Quarterly Reports on Form 10−Q Quarters ended March 30, 2008 and June 30, 2008
Current Reports on Form 8−K Current Reports for events that occurred on July 1, 2008, July

21, 2008, July 23, 2008, July 25, 2008, and September 15, 2008
(two filings) October 2, 2008, October 3, 2008, October 6, 2008,
October 7, 2008, and October 26, 2008 (other than the portions
of those documents not deemed to be filed)

The description of Bank of America common stock set forth in a
registration statement filed pursuant to Section 12 of the Exchange
Act and any amendment or report filed for the purpose of updating
those descriptions
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