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April 15, 2009 

BY E-FILING AND HAND DELIVERY

The Honorable Stephen P. Lamb 

Vice Chancellor 

Court of Chancery 

500 N. King Street  

Wilmington, DE 19801 

Re:  San Antonio Fire & Police Pension Fund v. Bradbury, et al.,  

C.A. No. 4446-VCL      

Dear Vice Chancellor Lamb: 

We are Delaware counsel to Plaintiff as to Count III of the proposed Fourth Amended 

Complaint filed this morning, which narrows the claims previously pled in accordance with the 

partial settlement Plaintiff reached on Monday with Amylin Pharmaceuticals, Inc. (“Amylin”) 

and its Board of Directors (collectively, the “Amylin Defendants”).  Count III seeks declaratory 

relief against Bank of New York Trust Company, N.A. (“BONY”), in its capacity as the Trustee 

under Amylin’s 2007 Indenture.  We write for purposes of requesting a scheduling conference, in 

light of various developments since April 1, 2009, when the Court entered the Order Granting in 

Part and Denying in Part Motion to Expedite. 

Background

This case involves the ability of Amylin stockholders to cast uncoerced votes for the 

election of directors at the annual meeting scheduled for May 27, 2009.  Two major shareholders 

of Amylin – Icahn Capital LP and affiliated funds (“Icahn”) and Eastbourne Capital 

Management (“Eastbourne”) – have each put forward short slates of five nominees for election to 

Amylin’s twelve-person Board.  Since the election of six or more shareholder-nominated 

directors could trigger onerous debt acceleration provisions in Amylin’s 2007 Indenture and 

Credit Agreement (the “Proxy Puts”), stockholders are coerced to vote for the Board’s nominees, 

and thus avoid the potential triggering of the Proxy Puts, even if stockholders prefer on the 

merits the election of some or all of the Icahn or Eastbourne nominees. 

On April 2, 2009, Amylin issued a press release stating that it had requested confirmation 

from BONY respecting the Board’s belief that it possesses the contractual right to “approve” 

shareholder-nominees in a contested election for the purpose of disabling the Proxy Put in the 

2007 Indenture, and further stating that BONY refused to provide such confirmation.  On April 
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6, 2009, Plaintiff filed a Third Amended Complaint that added BONY as a defendant for 

purposes of seeking declaratory relief.

On April 10, 2009, Plaintiff filed a motion for partial summary judgment and opening 

brief seeking the following declaratory relief: (i) the 2007 Indenture unambiguously affords the 

Board of Directors of Amylin the contractual right to approve shareholder nominees in a 

contested proxy contest, or, in the alternative, the Proxy Put in the 2007 Indenture is invalid and 

unenforceable under Delaware law and severable from the 2007 Indenture, and (ii) the Proxy Put 

in the Credit Agreement (which cannot be disabled through subsequent Board action) is invalid, 

unenforceable, and severable. 

On April 13, 2009, Plaintiff entered into a partial settlement with the Amylin Defendants.  

Most critically, the Board agreed that it would approve the Icahn and Eastbourne nominees for 

purposes of disabling the Proxy Put in the 2007 Indenture, conditioned only upon receipt of an 

expedited final adjudication prior to May 27, 2009, declaring that the Board possesses the 

contractual right under the 2007 Indenture to approve shareholder nominees in a contested 

election.  The Amylin Defendants and Plaintiff agreed to join in seeking expedited treatment of 

any appeal and expedition of any time to appeal so that final adjudication will occur prior to May 

27, 2009. 

Later in the day on April 13, 2009, Amylin filed a motion for summary judgment and 

opening brief on its Cross-Claim against BONY, which seeks a declaration respecting the 

Board’s right to approve shareholder nominees in a contested election. 

The Current Situation 

Plaintiff’s motion for partial summary judgment, if presented on an expedited basis, may 

avoid the need for a trial.  Essentially, plaintiff is seeking to disable the Proxy Put in the 2007 

Indenture on two separate grounds:  (i) the Board has the unambiguous contract right to approve 

the Icahn and Eastbourne nominees, and (ii), alternatively, the Proxy Put is an invalid 

infringement of stockholder rights to elect a majority of fully empowered directors.  The 

alternative argument also applies to the Credit Agreement. 

If Plaintiff’s motion for partial summary judgment can be fully briefed and presented by 

the end of next week, the potential exists for the motion to be decided before trial begins on May 

4.  In the meantime, Plaintiff will proceed with developing the factual record in support of its 

claim of breach of the duty of care. 

Plaintiff has endeavored to reach agreement with BONY and Bank of America, N.A. 

(“BOA”), the Administrative Agent under the Credit Agreement, regarding the scheduling of 

Plaintiff’s motion for partial summary judgment.  While we are continuing to negotiate with 

BOA regarding its briefing on the validity of the Credit Agreement, we have reached an impasse 

with BONY.   
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BONY has never set forth its position on contractual interpretation, an issue that could 

moot all claims against BONY and the 2007 Indenture.  BONY has known since the beginning 

of April that Amylin and its Board share Plaintiff’s view that the Board possesses the contractual 

right to approve Icahn and Eastbourne nominees.  BONY has yet to articulate a reason why the 

plain words of the Indenture do not allow the Board to disable the Proxy Put.  BONY now has 

the benefit of two concise briefs on the subject, filed by Plaintiff and Amylin.  Since the 

interpretive question concerns a single clause in an Indenture, the issue lends itself to summary 

adjudication.  And since the Amylin Defendants have now agreed to approve, conditionally, the 

Icahn and Eastbourne nominees, an expedited resolution of the remaining uncertainty affecting 

the vote on this score is appropriate.

Accordingly, Plaintiffs asked BONY to file its answering brief on Monday, April 20.  

BONY has insisted on filing its answering brief by Thursday, April 23.  BONY’s proposed 

schedule simply delays taking a position on the contractual interpretation issue, even though the 

proper reading of the Proxy Put is a threshold issue that could moot all claims relating to BONY 

and the 2007 Indenture.  In an expedited case with trial approaching rapidly, the difference 

between Monday, April 20 and Thursday, April 23 is considerable. 

Because of the impasse with BONY, Plaintiff respectfully requests a scheduling 

conference to address when BONY will take a position on the contractual interpretation issue 

and offer for the first time any support for an interpretation different than that advanced by 

Plaintiff and Amylin. 

We are available at the convenience of the Court. 

Sincerely yours, 

/s/ J. Travis Laster 

J. Travis Laster 

(Bar No. 3514) 

cc: Register in Chancery (by e-filing) 

Raymond J. DiCamillo, Esquire (by e-filing)  

Joel Friedlander, Esquire (by e-filing) 

Peter Benson Ladig, Esquire (by e-filing) 

Richard H. Morse, Esquire (by e-filing) 

Kenneth J. Nachbar, Esquire (by e-filing) 

Mark Lebovitch, Esquire 


