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2EMHFWRU 5RVH ,]]R� DQG QXPHURXV $0& UHWDLO VWRFNKROGHUV� UHMHFW 3ODLQWLIIV¶

DVVHVVPHQW WKDW ³>D@W LWV FRUH� WKLV $FWLRQ LV DERXW YRWLQJ ULJKWV�´� 7KLV FDVH LV DERXW

D VFKHPH E\ 'HIHQGDQWV²DQG SDUWLFXODUO\ $0&&(2$GDP$URQ²WR WUDQVIHU RYHU

���� ELOOLRQ RI $0&¶V PDUNHW FDSLWDOL]DWLRQ IURP FXUUHQW &RPPRQ VWRFNKROGHUV WR

KROGHUV RI 3UHIHUUHG (TXLW\ 8QLWV� 7UXH� $URQ QHHGHG WR VHOO PLOOLRQV RI YRWHV WR D

KHGJH IXQG LQ D VZHHWKHDUW GHDO WR H[HFXWH WKLV VFKHPH� %XW WKH KDUP WR &RPPRQ

VWRFNKROGHUV LV WKH FUX[ RI WKLV GLVSXWH� DQG DQ LQMXQFWLRQ� QRW D GHDO WKDW ³RIIVHWV

VRPH RI WKLV GLOXWLRQ�´ LV WKH UHOLHI $0& VWRFNKROGHUV GHVHUYH�

7KH VHWWOLQJ SDUWLHV RIIHU WKH SURVSHFW RI DQ $0& ILQDQFLDO FROODSVH WR

SUHVVXUH WKH &RXUW WR DSSURYH DQ H[SHGLWHG VHWWOHPHQW� 2Q 0D\ �� ����� 'HIHQGDQWV

XUJHG WKDW ³>X@QOHVV UHYHQXH DQG DWWHQGDQFH OHYHOV ULVH� WKH IDLOXUH WR REWDLQ

DGGLWLRQDO OLTXLGLW\ WKURXJK HTXLW\ FDSLWDO ZRXOG OLNHO\ UHVXOW LQ EDQNUXSWF\� � � �´�

7KH YHU\ QH[W GD\� $0&¶V ILUVW�TXDUWHU HDUQLQJV DQQRXQFHPHQWV FHOHEUDWHG

LQFUHDVHG UHYHQXH DQG DWWHQGDQFH� 'HIHQGDQWV ZDUQ WKDW $0& PLJKW QRW EH DEOH WR

� 3ODLQWLIIV¶ 2SHQLQJ %ULHI LQ 6XSSRUW RI 6HWWOHPHQW� $ZDUG RI $WWRUQH\V¶ )HHV
DQG ([SHQVHV� DQG ,QFHQWLYH $ZDUG �³3ODLQWLIIV¶ %ULHI´ RU ³3%´� DW ��� &DSLWDOL]HG
ZRUGV QRW GHILQHG KHUHLQ KDYH WKH PHDQLQJ GHILQHG LQ 3ODLQWLIIV¶ %ULHI �'�,� �����
� 'HIHQGDQWV¶ %ULHI LQ 6XSSRUW RI 3URSRVHG 6HWWOHPHQW �'�,� ���� ³'%´� DW ����



�

DFFHVV GHEW FDSLWDO�� <HW $QWDUD¶V DQDO\VLV� UHYHDOHG LQ GLVFRYHU\� FRQFOXGHG WKDW�

ZLWKRXW DQ\ GHEW DPHQGPHQWV� $0& KDV RYHU ���� PLOOLRQ LQ H[LVWLQJ GHEW FDSDFLW\�

DQG FRXOG DFFHVV DQ DGGLWLRQDO ����� ELOOLRQ LI FHUWDLQ MXQLRU FUHGLWRUV DPHQG WKHLU

WHUPV�� 3ODLQWLIIV JR DORQJ ZLWK 'HIHQGDQWV¶ VHOI�VHUYLQJ SHVVLPLVP� 2EMHFWRUV GR

QRW� 7KH &RXUW VKRXOGQ¶W HLWKHU�

,QVWHDG� EXVLQHVV MXGJPHQW FRPPHQGV WKH UHMHFWLRQ RI D EDG GHDO� 7KH

6HWWOHPHQW DEDQGRQV YDOXDEOH FODLPV IRU OHVV WKDQ D WHQWK RI SRWHQWLDO� SUHYHQWDEOH

GDPDJHV� 6PDOO VWRFNKROGHUV VHH QR EHQHILW� 0HDQZKLOH� 3ODLQWLIIV ZLOO UHOHDVH

'HIHQGDQWV QRW RQO\ IURP WKH FODLPV LQ WKLV DFWLRQ� EXW IURP DQ\ FODLP� GLUHFW RU

GHULYDWLYH� WKDW DQ\ &ODVV 0HPEHU ³HYHU KDG� QRZ KDYH� RU KHUHDIWHU FDQ� VKDOO� RU

PD\ KDYH´ WKDW LV ³LQ DQ\ ZD\ FRQQHFWHG WR´ DQ\ DOOHJDWLRQ LQ HLWKHU RI 3ODLQWLIIV¶

FRPSODLQWV�� 7KH 'HODZDUH 6XSUHPH &RXUW UHFHQWO\ FDXWLRQHG DJDLQVW VXFK

H[SDQVLYH UHOHDVHV� DQG H[SOLFLWO\ IRUELG EDUJDLQV H[WHQGLQJ LQWR WKH IXWXUH��

� '% DW ���� 3% DW �� �³:DOO 6WUHHW FDSLWDO UDLVLQJ EDVLFDOO\ VKXWV GRZQ LQ
$XJXVW DQG PDUNHW YRODWLOLW\ RU ZHDN HDUQLQJV FRXOG OHDYH $0& VFUDPEOLQJ�´��
� &RQILGHQWLDO 'LVFRYHU\ 'DWDEDVH �³&RQI� 'LVF� '%´� DW $17$5$�$0&�
��������� See also QRWH ��� infra�
� 6HWWOHPHQW � ��U��
� Griffith v. Stein� ��� $��G ����� ���� �'HO� ������
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3ODLQWLIIV¶ ZLOOLQJQHVV WR RIIHU VR PXFK� HVSHFLDOO\ D UHOHDVH FRQWUDU\ WR EODFN�OHWWHU

ODZ� FDVWV GRXEW XSRQ ZKHWKHU WKH\ HYHU LQWHQGHG WR YLJRURXVO\ SURVHFXWH WKLV FDVH�

'XH SURFHVV SUHFOXGHV FHUWLILFDWLRQ RI D QRQ�RSW�RXW VHWWOHPHQW WKDW ELQGV

DEVHQW SDUWLHV XQOHVV ³WKH UHOLHI VRXJKW E\ WKH SDUWLFXODU SODLQWLIIV ZKR EULQJ WKH FDVH

FDQ EH WKRXJKW WR EH ZKDW ZRXOG EH GHVLUHG E\ RWKHU PHPEHUV RI WKH FODVV � � � �´�

(YHQ LI 3ODLQWLIIV¶ HIIRUWV ZHUH RQFH VLQFHUH� 'HIHQGDQWV¶ VFDUH WDFWLFV KDYH FRZHG

WKHP IURP VHHNLQJ D SHUPDQHQW LQMXQFWLRQ�� 2EMHFWLQJ VWRFNKROGHUV²SDUWLFXODUO\

WKH ³$SHV´� ZKR VXSSRUWHG $0& WKURXJK &29,'²ZDQW WKDW SHUPDQHQW LQMXQFWLRQ�

QRW ³OHYHUDJH´ XVHG WR PLOGO\ UHQHJRWLDWH $URQ¶V DZIXO GHDO� :LWKRXW DQ RSW�RXW�

FHUWLI\LQJ D VHWWOHPHQW FODVV ZRXOG EH D GHQLDO RI GXH SURFHVV� 0RUHRYHU�

LQIRUPDWLRQ XQFRYHUHG LQ GLVFRYHU\²LQFOXGLQJ WKDW $OOHJKHQ\ DQG )UDQFKL JDLQ

PRUH IURP LQFHQWLYH DZDUGV WKDQ WKH\ ORVH LQ WKH 6HWWOHPHQW²ZHLJKV DJDLQVW WKHLU

DGHTXDF\ DV &ODVV 5HSUHVHQWDWLYHV� 7KH &ODVV FDQQRW EH HTXLWDEO\ FHUWLILHG�

)LQDOO\� 3ODLQWLIIV¶ FRXQVHO ���PLOOLRQ IHH UHTXHVW²DOPRVW ������ SHU KRXU²

IRU D IHZ PRQWKV RI OLWLJDWLRQ H[FHHGV WKH ERXQGV RI UHDVRQDEOHQHVV� 3ODLQWLIIV WRRN

� Prezant v. DeAngelis� ��� $��G ���� ��� �'HO� ����� �LQWHUQDO TXRWDWLRQ
RPLWWHG��
� 3% DW ��� ��
� 7R DYRLG FRQIXVLRQ� ZKHQ WKLV EULHI PHQWLRQV ³$SHV�´ LW UHIHUV WR $0&¶V
UHWDLO VWRFNKROGHUV� DV RSSRVHG WR ³$3(V�´ $0&¶V 3UHIHUUHG (TXLW\ XQLWV�
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OLPLWHG GLVFRYHU\ �ZLWK QR GHSRVLWLRQV� DQG VHWWOHG HDUO\� PXFK WR WKH

GLVDSSRLQWPHQW RI PDQ\ UHWDLO $0& RZQHUV� $V WKLV &RXUW KDV UHFHQWO\ VWUHVVHG�

WKH ³EDVH SHUFHQWDJH´ IRU HDUO\�VWDJH VHWWOHPHQWV LV ���� QRW WKH ����� WR ���

3ODLQWLIIV FRQWHQG��� (YHQ ZHUH WKH 6HWWOHPHQW ZRUWK ���� PLOOLRQ²DQG LW LV QRW²

��� PLOOLRQ H[FHHGV D UHDVRQDEOH DZDUG IRU D KDVW\ VHWWOHPHQW� $W D PLQLPXP� WKH

&RXUW VKRXOG ZLWKKROG D GHFLVLRQ RQ D IHH DZDUG XQWLO DIWHU WKH 7UDQVDFWLRQ²LI LW

RFFXUV²WR PDNH 3ODLQWLIIV DQG WKHLU FRXQVHO EHDU WKH ULVNV WKH\ DUH LPSRVLQJ RQ

RWKHU VWRFNKROGHUV���

7KLV 6HWWOHPHQW QRW RQO\ DOORZV $URQ WR FXOO KLV WURXEOHVRPH $SHV� LW VHWV D

GLVDVWURXV SUHFHGHQW� 3ODLQWLIIV FDQQRW UHDOLVWLFDOO\ H[SHFW WKDW� DIWHU WKLV 6HWWOHPHQW�

³QR SXEOLF FRPSDQ\ ERDUG HYHU DJDLQ HQJDJHV LQ VXFK D KHDY\�KDQGHG DQG LPSURSHU

DEXVH RI SRZHU�´�� :K\ QRW" 3ODLQWLIIV GUDIWHG D SOD\ERRN� EXU\ LQHTXLWDEOH

SURYLVLRQV GHHS LQ GLVFORVXUH GRFXPHQWV� WUDGH FRPSDQ\ DVVHWV ZLWK KHGJH IXQGV WR

HQVXUH D GHVLUHG YRWLQJ RXWFRPH� WKHQ TXLFNO\ VHWWOH ZLWK FRPSOLDQW VWRFNKROGHUV�

VHFXULQJ LQVXUDQFH DJDLQVW D ZLGH DUUD\ RI XQOLWLJDWHG FODLPV�

7KLV UHVXOW LV LQFRQVLVWHQW ZLWK 'HODZDUH ODZ DQG VKRXOG QRW EH IRLVWHG RQ

$0&¶V XQZLOOLQJ VWRFNKROGHUV� 7KH IUXVWUDWLRQ HYLGHQFHG E\ WKH GHOXJH RI

�� See 6HFWLRQ ,,,�(� infra�
�� ³7UDQVDFWLRQ´ UHIHUV WR WKH &RQYHUVLRQ DQG 5HYHUVH 6SOLW�
�� 3% DW � �HPSKDVLV RPLWWHG��
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REMHFWLRQV RQ WKH &RXUW¶V GRFNHW LV XQGHUVWDQGDEOH� $URQ GLVHQIUDQFKLVHG WKH $SHV

RQFH� WKH 3ODLQWLIIV D VHFRQG WLPH� 5HVSHFWIXOO\� WKH &RXUW VKRXOG VXVWDLQ ,]]R¶V

REMHFWLRQ� UHMHFW WKH VHWWOHPHQW� GHFOLQH WR FHUWLI\ WKH FODVV� DQG GLVDSSURYH 3ODLQWLIIV¶

DSSOLFDWLRQ IRU H[FHVVLYH IHHV DQG LQFHQWLYH DZDUGV�

%$&.*5281'

$� 7KH 6HWWOHPHQW 3HUPLWV $URQ WR &UXVK WKH $SHV�

3ODLQWLIIV¶ EDUJDLQ LV WKH FXOPLQDWLRQ RI D VHULHV RI LQHTXLWDEOH HYHQWV� $IWHU

&RPPRQ VWRFNKROGHUV WZLFH UHMHFWHG 'HIHQGDQWV¶ DWWHPSW WR GLOXWH WKHLU VKDUHV�

$0& FRQFRFWHG WKH 3UHIHUUHG (TXLW\ 8QLWV� RU $3(V��� ,Q LWV $3( GLYLGHQG )$4�

GDWHG $XJXVW ��� ����� WKH &RPSDQ\ DVVXUHG VWRFNKROGHUV WKDW $3(6 FRXOG

³>W@HFKQLFDOO\´ FRQYHUW LQWR &RPPRQ VWRFN� EXW ³ZH GR QRW FXUUHQWO\ H[SHFW WKH

$0& %RDUG WR PDNH VXFK D SURSRVDO DQ\ WLPH VRRQ´ DQG LW LV ³PRUH OLNHO\ WKDQ QRW´

WKDW &RPPRQ DQG $3(6 ³ZLOO WUDGH DV WZR VHSDUDWH VHFXULWLHV IRU TXLWH VRPH WLPH

WR FRPH�´�� 7KH )$4 DVVXUHG VWRFNKROGHUV WKDW HDFK $3( ³LV GHVLJQHG WR KDYH WKH

VDPH YRWLQJ ULJKWV DV D VKDUH RI FRPPRQ VWRFN�´��

�� '% DW ����
�� &RPSO� � ��� �HPSKDVLV DGGHG��
�� $0& 3UHIHUUHG (TXLW\ XQLW �³$3(´� 'LYLGHQG )UHTXHQWO\ $VNHG 4XHVWLRQV�
DYDLODEOH DW KWWSV���V���T�FGQ�FRP�����������ILOHV�GRF GRZQORDGV������DSH
GLYLGHQG IDT�SGI �OLQNHG IURP $0& ZHEVLWH��
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$URQ KLG KLV WUDS ILIWHHQ SDJHV GHHS LQ DQ H[KLELW WR DQ ��.� ³>L@Q WKH DEVHQFH

RI VSHFLILF LQVWUXFWLRQV IURP +ROGHUV RI >$3(V@�´ &RPSXWHUVKDUH ³ZLOO YRWH WKH

3UHIHUUHG 6WRFN � � � SURSRUWLRQDWHO\ ZLWK >WKH@ YRWHV FDVW SXUVXDQW WR LQVWUXFWLRQV

UHFHLYHG IURP WKH RWKHU´ KROGHUV RI $3(V��� ,Q RWKHU ZRUGV� $0& ORXGO\ DQQRXQFHG

WKDW WKH QHZ $3(V KHOG WKH ³VDPH ULJKWV´ DV &RPPRQ VKDUHV� WKHQ ZKLVSHUHG sotto 

voce WKDW WKRVH ULJKWV ZHUH VXEMHFW WR QHZ UXOHV�

$ IHZ PRQWKV DIWHU DVVXULQJ &RPPRQ VWRFNKROGHUV WKDW WKH %RDUG KDG QR

SODQV WR FRQYHUW WKH $3(V� WKH %RDUG ODXQFKHG D SODQ WR FRQYHUW WKH $3(V� 7R UHQGHU

WKH YRWH D IRUHJRQH FRQFOXVLRQ� $0& HQWHUHG LQWR WKH $QWDUD 7UDQVDFWLRQ� LQ ZKLFK

$QWDUD SXUFKDVHG PLOOLRQV RI $3(V IRU OHVV WKDQ D GROODU SHU VKDUH� DQG $QWDUD DJUHHG

WR YRWH LQ IDYRU RI WKH 7UDQVDFWLRQ��� :LWK WKH YRWH ORFNHG XS� $URQ UHYHDOHG KLV

SODQ WR WKH PDUNHW�

1RW FRLQFLGHQWDOO\� $URQ RZQV PRUH $3(6 WKDQ &RPPRQ VKDUHV���

1. The Transaction Crushes the Apes. 

7KH 7UDQVDFWLRQ FUXVKHV $0&¶V FRPPRQ VWRFNKROGHUV� 8VLQJ 3ODLQWLIIV¶

RZQ DVVXPSWLRQV� WKH 7UDQVDFWLRQ ZLOO FDXVH &RPPRQ VWRFNKROGHUV WR ORVH �����

�� '% DW �� �TXRWLQJ 'HSRVLW $JUHHPHQW � ���� ([KLELW ��� WR $0& )RUP ��.
DW �� �'%� ([� 1���
�� 3%� ([� ��� DW ��
�� '%� ([� :� DW ���
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ELOOLRQ� 7KH 6HWWOHPHQW PDUJLQDOO\ UHGXFHV WKLV WR D ����� ELOOLRQ ORVV� See 7DEOH ��

EHORZ�

7DEOH �� (IIHFW RI 7UDQVDFWLRQ RQ $0& 6WRFNKROGHUV��

6KDUHV 3ULFH 0NW� &DS� � 0NW� &DS�

Status Quo (as of May 3, 2023) 
&RPPRQ ����������� � ���� � ���������������� ������
$3( ����������� � ���� � ���������������� ������
7RWDO ������������� � ���������������� �������

Post-Transaction �LI SHUPLWWHG WR SURFHHG�
&RPPRQ ���������� ������ ����������������� ������
$3( ���������� ������ ����������������� ������
7RWDO ����������� ����������������� �������

Post-Transaction �ZLWK VHWWOHPHQW�
&RPPRQ ���������� ������ ����������������� ������
$3( ���������� ������ ����������������� ������
7RWDO ����������� ����������������� �������

Net Loss to Common/Gain to Preferred
1R 6HWWOHPHQW :LWK 6HWWOHPHQW

������������������� �������������������

�� See 3% DW ������ 6RPH GLIIHUHQFH LQ 0DUNHW &DS DQG 3ULFH GXH WR URXQGLQJ�
3ODLQWLIIV¶ %ULHI LQFRUUHFWO\ VWDWHV WKDW WKH SRVW�VSOLW VWRFN LV PRGHOHG WR WUDGH

DW ����� SHU VKDUH� Id� DW ��� 7KH 5LSOH\ $IILGDYLW XVHV ������� See 5LSOH\ $II�
� ��E��
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,Q RWKHU ZRUGV� 3ODLQWLII¶V SXUSRUWHG ���� PLOOLRQ VHWWOHPHQW ³YDOXH�´ ����� RI

SRWHQWLDO GDPDJHV� PHUHO\ FRQYHUWV D &RPPRQ VWRFNKROGHU¶V GLVDVWHU LQWR D VOLJKWO\�

OHVV�FDODPLWRXV GLVDVWHU�

6PDOO VWRFNKROGHUV²OLNH WKH UHWDLO $SHV²PD\ JDLQ QRWKLQJ� 7KH VHWWOHPHQW

QRWLFH RSDTXHO\ �DQG VRPHZKDW FLUFXODUO\� GHVFULEHV ZKDW KDSSHQV WR ³IUDFWLRQDO

VKDUHV´ IROORZLQJ WKH 6HWWOHPHQW��� )RU UHWDLO VWRFNKROGHUV� ³EDQNV� EURNHUV� RU RWKHU

QRPLQHHV � � � PD\ KDYH GLIIHUHQW SURFHGXUHV IRU SURFHVVLQJ WKH 6HWWOHPHQW 3D\PHQW

DQG KDQGOLQJ IUDFWLRQDO VKDUHV�´�� $V H[SODLQHG EHORZ� LW LV XQFHUWDLQ ZKHWKHU VPDOO

VWRFNKROGHUV ZLOO UHFRYHU DW DOO��� $QG RI FRXUVH� WKH 6HWWOHPHQW HOLPLQDWHV DQ\

RSSRUWXQLW\ IRU &RPPRQ VWRFNKROGHUV WR DUJXH WKDW WKH\ DUH HQWLWOHG WR D VHSDUDWH

FODVV YRWH� XQGHU � Del. C. � ����E� RU RWKHUZLVH� ,QGHHG� WKDW LV ZK\ 'HIHQGDQWV

GHYLVHG WKLV VFKHPH�

�� Compare 1RWLFH � �� �FODVV PHPEHUV HQWLWOHG WR FDVK LQ OLHX RI IUDFWLRQDO
VKDUHV ³ZLOO UHFHLYH D FDVK SD\PHQW � � � LQ WKH VDPH PDQQHU DV ZLOO EH SURYLGHG LQ
FRQQHFWLRQ ZLWK WKH >5HYHUVH 6SOLW@� DV GHVFULEHG DERYH LQ 3DUDJUDSK ��´� with id.
� �� �GHVFULELQJ FDVK SD\PHQW IRU IUDFWLRQDO VKDUHV RI 6HWWOHPHQW &RQVLGHUDWLRQ� QRW
WKH 5HYHUVH 6SOLW��
�� 1RWLFH � ���
�� See 6HFWLRQ ,�$��� infra�
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2. The April 2023 Vote Fails Without the APE’s Proportional Vote. 

'HIHQGDQWV¶ VXJJHVWLRQ WKDW $0& VWRFNKROGHUV ³UHVRXQGLQJO\´ VXSSRUWHG WKH

7UDQVDFWLRQ LV ULVLEOH��� 2QO\ VOLJKWO\ RYHU RQH�TXDUWHU RI &RPPRQ VWRFNKROGHUV

DFWXDOO\ YRWHG LQ IDYRU� DORQJ ZLWK D QDUURZ PDMRULW\ RI $3(V� :LWKRXW WKH $3(¶V

³SURSRUWLRQDO YRWH�´ ERWK SURSRVDOV ZRXOG KDYH IDLOHG� See 7DEOH �� EHORZ�

7DEOH �� 9RWH 2XWFRPH :LWKRXW 3URSRUWLRQDO 9RWH��

)RU $JDLQVW 2XWVWDQGLQJ � )DYRU
Share Increase

&RPPRQ ����������� ���������� ����������� �����
$3( ����������� ���������� ����������� �����
7RWDO ����������� ���������� ������������� �����

Reverse Split
&RPPRQ ����������� ���������� ����������� �����
$3( ����������� ���������� ����������� �����
7RWDO ����������� ����������� ������������� �����

:RUVH� ZLWKRXW $QWDUD¶V ERXJKW�DQG�SDLG�IRU YRWH� LW LV XQOLNHO\ WKDW D PDMRULW\ RI

RXWVWDQGLQJ $3(V ZRXOG KDYH VXSSRUWHG WKH SURSRVDOV���

�� '% DW ���
�� See '%� ([� ;�
�� $FFRUGLQJ WR WKH 3UR[\� $QWDUD ZDV HQWLWOHG WR YRWH ����������� $3(V� '%�
([� :� DW �� ,W LV LPSRVVLEOH WR WHOO KRZ QRQ�$QWDUD VWRFNKROGHUV ZRXOG KDYH YRWHG
WKRVH XQLWV� EXW LW LV OLNHO\ WKDW WKH\ ZRXOG KDYH YRWHG VLPLODU WR KRZ WKH QRQ�$QWDUD
$3(V YRWHG �RU GLG QRW YRWH��



��

7R LQWHUSUHW WKHVH UHVXOWV DV VWRFNKROGHU HQWKXVLDVP UHTXLUHV� WR EH SROLWH�

PRWLYDWHG UHDVRQLQJ� 'HIHQGDQWV¶ UHIHUHQFHV WR ³YRWHG VKDUHV´ LJQRUHV WKH SUR[\�

ZKLFK ZDV FOHDU� ERWK SURYLVLRQV UHTXLUHG D ³PDMRULW\ RI WKH VKDUHV RI &RPPRQ

6WRFN DQG >$3(6@�´ PHDQLQJ WKDW D &RPPRQ VWRFNKROGHUV QRQ�YRWH FRXQWHG DV

³QR�´�� $QG LW LV LQWXLWLYHO\ DEVXUG� WR EHOLHYH 'HIHQGDQWV� RQH PXVW DFFHSW WKDW

QRQ�YRWLQJ VWRFNKROGHUV ZKR KHOG &RPPRQ DQG $3(V ERWK DGDPDQWO\ RSSRVHG WKH

WUDQVDFWLRQ �YRWLQJ ���� RI WKHLU FRPPRQ VKDUHV DJDLQVW� DQG ZLOGO\ IDYRUHG LW

�HIIHFWLYHO\ YRWLQJ DSSUR[LPDWHO\ ����WKV RI WKHLU 3UHIHUUHG XQLWV LQ IDYRU�� 6XFK

WHQXRXV GLYLQDWLRQV RI YRWHU VHQWLPHQW GHVHUYH QR GHIHUHQFH�

%� $0&¶V )RUWXQHV ,PSURYH�

'HIHQGDQWV¶ ZRUGV DQG GHHGV GRQ¶W PDWFK� %HIRUH WKLV &RXUW� 'HIHQGDQWV¶

RIIHU WKH ORRPLQJ ERRJH\PDQ RI EDQNUXSWF\� <HW $URQ� IOXVK ZLWK DQ XQH[SHFWHG

ZLQGIDOO IURP UHWDLO VWRFNKROGHUV� LQYHVWHG LQ D JROG PLQH UDWKHU WKDQ SD\ GRZQ

GHEW��� 7KDW LV QRW WKH DFW RI D &(2 IDFLQJ ILQDQFLDO REOLYLRQ�

7R H[HUW SUHVVXUH RQ VWRFNKROGHUV DQG WKH &RXUW� 'HIHQGDQWV ZDUQHG RQ 0D\

�� ����� WKDW�

�� Compare '% DW �� with '%� ([� :� DW ��
�� &RPSO� �� ������
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8QOHVV UHYHQXH DQG DWWHQGDQFH OHYHOV ULVH� WKH IDLOXUH WR REWDLQ
DGGLWLRQDO OLTXLGLW\ WKURXJK HTXLW\ FDSLWDO ZRXOG OLNHO\ UHVXOW LQ
EDQNUXSWF\� � � ���

7KH YHU\ QH[W GD\� $0&¶V (DUQLQJV 5HOHDVH FURZHG WKDW� FRPSDUHG WR 4� �����

x 7RWDO UHYHQXH JUHZ ����� \HDU�RQ�\HDU WR ������ PLOOLRQ�

x $WWHQGDQFH URVH ������ WR ����������� DQG

x $GMXVWHG (%,'7$ JUHZ E\ ����� PLOOLRQ� ��

8�6� PDUNHWV DWWHQGDQFH �DFFRXQWLQJ IRU WKH OLRQ¶V VKDUH RI DXGLHQFH QXPEHUV�

VKRZHG D ����� LQFUHDVH� EXW HYHQ LQWHUQDWLRQDO PDUNHWV JUHZ E\ ��������

$URQ FRXOG KDUGO\ FRQWDLQ KLV H[FLWHPHQW� ³:H EHOLHYH WKH ILUVW TXDUWHU RI

���� LV MXVW WKH WLS RI WKH LFHEHUJ IRU ZKDW¶V WR FRPH LQ WKH UHPDLQGHU RI WKH \HDU�´��

$ GD\ DIWHU KLV ODZ\HUV SUHGLFWHG GRRP� KH SURFODLPHG� ³:H FRXOG QRW EH PRUH

RSWLPLVWLF DERXW WKH SURVSHFW IRU WKH ���� ER[ RIILFH� H[FHSW WR VD\ WKDW ���� ORRNV

HYHQ EHWWHU�´��

�� '% DW ��� �HPSKDVLV DGGHG�� See also id. DW � �LI WKH 7UDQVDFWLRQ GRHV QRW
SURFHHG� ³WKH &RPSDQ\ ZRXOG EH SXW DW VLJQLILFDQW ULVN RI IDLOLQJ WR PHHW LWV ILQDQFLDO
REOLJDWLRQV EH\RQG ����� ZKLFK ZRXOG UHVXOW LQ D EDQNUXSWF\� � � �´��
�� See 7UDQVPLWWDO $IILGDYLW RI 7KHRGRUH $� .LWWLOD �³.LWWLOD $II�´�� ([� $ DW ���
�ILOHG KHUHZLWK��
�� Id� DW ��
�� Id�
�� Id� DW ��
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)LQDOO\� $0& DQQRXQFHG LW KDG ������ PLOOLRQ LQ DYDLODEOH OLTXLGLW\�

LQFOXGLQJ ������ PLOOLRQ RI XQGUDZQ FDSDFLW\ XQGHU LWV UHYROYLQJ FUHGLW IDFLOLW\���

$QG GRFXPHQW GLVFRYHU\²WKDQNIXOO\ SHUPLWWHG E\ WKH &RXUW²VXJJHVWV WKLV PD\

QRW EH WKH IXOO VWRU\� ,Q DQ LQWHUQDO $QWDUD HPDLO GDWHG )HEUXDU\ ��� ����� RQH

HPSOR\HH GHVFULEHG $QWDUD¶V LQWHUQDO FRQFOXVLRQ WKDW $0&¶V ³'HEW &DSDFLW\´

FRXOG� ZLWKRXW ³DQ\ YRWHV�DPHQGPHQWV�´ H[FHHG ���� PLOOLRQ��� )XUWKHU� LI ³WKH �/

�� Id� DW ��
�� &RQI� 'LVF� '%� DW $17$5$�$0&���������� 7ZR REVHUYDWLRQV DERXW
FRQILGHQWLDO GLVFRYHU\ PDWHULDO DUH QHFHVVDU\� )LUVW� 3ODLQWLIIV DQG 'HIHQGDQWV
LQVLVWHG WKDW REMHFWRUV EH UHVWULFWHG WR ³UHDG RQO\´ DFFHVV� See .LWWLOD $II�� ([� %� ,I
WKH SDUWLHV SHUPLW 0V� ,]]R¶V FRXQVHO WR GR VR� WKH\ ZLOO FRPSLOH FRQILGHQWLDO
GRFXPHQWV UHIHUHQFHG KHUHLQ LQ D VHSDUDWH DIILGDYLW� $OWHUQDWLYHO\� WKH &RXUW RU
GLVFRYHU\ PDVWHU FRXOG RUGHU 3ODLQWLIIV WR SURYLGH D PDVWHU VXEPLVVLRQ FRPSLOLQJ
HYHU\ FRQILGHQWLDO GRFXPHQW UHIHUHQFHG E\ HYHU\ REMHFWRU� (LWKHU ZD\� PDWHULDO
FLWHG LQ WKLV 2EMHFWLRQ �DQG RWKHU REMHFWLRQV� VKRXOG EH SDUW RI WKH UHFRUG IRU WKLV
FDVH DQG RQ DSSHDO� EXW FDQQRW EH PDGH SDUW RI WKH DFFRPSDQ\LQJ DIILGDYLW�

6HFRQG� 3ODLQWLIIV DQG 'HIHQGDQWV GLG QRW PDNH WKH FRQILGHQWLDO GLVFRYHU\
GDWDEDVH VHDUFKDEOH XVLQJ WH[W�UHFRJQLWLRQ VRIWZDUH� 7KLV PDGH LW LPSRVVLEOH WR
UHYLHZ WKH UHFRUG HIIHFWLYHO\� 0V� ,]]R¶V FRXQVHO ZHUH IRUFHG WR WULDJH WKHLU UHYLHZ
WR GRPDLQV WKDW� LQ WKHLU H[SHULHQFH� ZHUH PRVW OLNHO\ WR OHDG WR UHOHYDQW LQIRUPDWLRQ�
&DQGLGO\� HYHQ ZLWK D VHDUFKDEOH GDWDEDVH� D IXOO UHYLHZ ZRXOG KDYH EHHQ DQ XSKLOO
FKDOOHQJH LQ WKH WLPH DOORWWHG� 7KH &RXUW¶V SHUPLVVLRQ WR UHYLHZ WKH GLVFRYHU\ UHFRUG
ZDV ZHOFRPH �DQG VKRXOG SHUKDSV EHFRPH VWDQGDUG SURWRFRO LQ RWKHU FDVHV�� %XW
WKH &RXUW VKRXOG QRW DQWLFLSDWH WKDW WKLV 2EMHFWLRQ� RU DQ\ RWKHU� KDV SURYLGHG LW ZLWK
DQDO\VHV IXOO\ LQIRUPHG E\ WKH HQWLUH GLVFRYHU\ UHFRUG�
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DPHQG´ WKHLU ORDQ SURYLVLRQV� ³DOO EHWV DUH RII WR WKH WXQH RI ����EQ� RI LQYHVWPHQW

FDSDFLW\�´��

7KLV� DORQJ ZLWK WKH QHZ HDUQLQJV UHOHDVH� PDNHV FOHDU WKDW 'HIHQGDQWV¶

WKUHDWV RI LPSHQGLQJ EDQNUXSWF\� DQG 3ODLQWLIIV¶ ³EHOLHI´ WKDW ³IXOO\ EORFNLQJ $0&

IURP SURFHHGLQJ UDQ D VHULRXV ULVN WKDW $0& ZRXOG XOWLPDWHO\ IDFH D WUXH ILQDQFLQJ

FULVLV´�� DUH OLWWOH PRUH WKDQ D MXPS VFDUH�

&� 7KH 3ODLQWLIIV DUH 1RW $SHV

$ W\SLFDO VHWWOHPHQW SURFHVV XQFRYHUV OLWWOH DERXW FODVV UHSUHVHQWDWLYHV� $V

WKH &RXUW UHFHQWO\ REVHUYHG� ³VWRFNKROGHU SODLQWLIIV� ZKR DUH FKDPSLRQV RI IXOO

GLVFORVXUH� ORVH WKHLU LQWHUHVW LQ WKDW SULQFLSOH ZKHQ LW FRPHV WLPH IRU WKHP WR DFW DV

ILGXFLDULHV IRU D FODVV� � � �´�� 7KH &RXUW FDQ� DQG VKRXOG� UHTXLUH 3ODLQWLIIV WR GLYXOJH

�� Id� 2EMHFWRU¶V FRXQVHO KDYH QRW UHYLHZHG WKH $QWDUD DQDO\VHV WKHPVHOYHV� LI
WKH\ ZHUH HYHU SURGXFHG� 7KH HPDLO GRHV QRW LQFOXGH DQ\ DWWDFKPHQWV� EXW PHUHO\
LQVWUXFWV WKH DQDO\VW WR ³&DOO PH � � � �´ Id�
�� 3% DW ���
�� 7HOHSKRQLF %HQFK 5XOLQJ UH� 3URSRVHG &ODVV 6HWWOHPHQW� In re Symantec 
Corp. S’holder Deriv. Litig.� &�$� 1R� ����������-7/� DW �� �'HO� &K� 0D\ �� �����
�7UDQV��� id� DW �� �³,I ZH DOORZHG LQMXQFWLRQ DSSOLFDWLRQV DJDLQVW VHWWOHPHQW
GLVFORVXUHV XVLQJ WKH VDPH VWDQGDUGV WKDW ZH XVH IRU SXEOLF FRPSDQ\ GLVFORVXUHV�
HYHU\ VHWWOHPHQW ZRXOG JHW HQMRLQHG�´��
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PRUH EHIRUH HYDOXDWLQJ WKH VHWWOHPHQW��� 6HWWOLQJ GHIHQGDQWV KDYH OLWWOH UHDVRQ WR

WDNH YLJRURXV GLVFRYHU\ DQG SODLQWLIIV PD\ RPLW UHOHYDQW LQIRUPDWLRQ���

7KH &RXUW¶V RUGHU UHTXLULQJ WKH SDUWLHV WR JLYH 2EMHFWRUV DFFHVV WR GLVFRYHU\���

KRZHYHU� KDV PDGH D PRUH GHYHORSHG UHFRUG SRVVLEOH� 7KDW UHFRUG VKRZV WKDW WKH

3ODLQWLIIV KDYH OLWWOH LQ FRPPRQ ZLWK WKH W\SLFDO $SH�

1. Franchi 

)UDQFKL LV QR $SH� KH RQO\ SXUSRUWV WR KDYH RZQHG FRQWLQXRXVO\ VLQFH

1RYHPEHU �� ����� D IHZ PRQWKV EHIRUH KLV ERRNV�DQG�UHFRUGV GHPDQG���

'LVFRYHU\ VKRZV WKDW KH RZQV RQO\ �� VKDUHV RI &RPPRQ VWRFN DQG QR 3UHIHUUHG���

�� See .LWWLOD $II�� ([� & �UHTXLULQJ SODLQWLIIV WR VXEPLW DGGLWLRQDO GDWD LQ
DGYDQFH RI VHWWOHPHQW KHDULQJ��
�� )RU LQVWDQFH� LQ ���� D &DOLIRUQLD IHGHUDO MXGJH LVVXHG DQ RUGHU UHTXLULQJ
%/%* ³LQ IXWXUH FDVHV � � � VHHNLQJ DSSRLQWPHQW DV FODVV FRXQVHO´ WR QRWLI\ FRXUWV RI
KLV GHFLVLRQ FULWLFL]LQJ %/%*¶V IDLOXUH WR GLVFORVH D SRWHQWLDO FRQIOLFW� See SEB Invs. 
Management AB v. Symantec Corp.� ���� :/ �������� DW � �1�'� &DO� $SU� ���
������ 8QOHVV WKDW RUGHU KDV EHHQ UHYHUVHG RU UHVFLQGHG� WKH ODFN RI FLWDWLRQ LQ
3ODLQWLIIV¶ %ULHI LV FXULRXV�
�� '�,� ����
�� '�,� ���� )UDQFKL $II�� � �� Compare &�$� ���������� '�,� �� )UDQFKL $II� � �
�DYHUULQJ WKDW )UDQFKL RZQHG VKDUHV ³DW WKH WLPH RI WKH ZURQJV FRPSODLQHG RI´ LQ
KLV &RPSODLQW��
�� &RQI� 'LVF� '%� DW )UDQFKLB�����������
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3ODLQWLIIV WRXW WKDW )UDQFKL ³VHDUFKHG IRU DQG SURGXFHG GRFXPHQWV DQG WUDGLQJ

UHFRUGV�´�� +H SURGXFHG WZR GRFXPHQWV� RQH IURP KLV FRXQVHO���

)UDQFKL¶V WLQ\� ODWH�SXUFKDVHG SRVLWLRQ PD\ EH DW\SLFDO RI $SHV� EXW LW LV

FRQVLVWHQW ZLWK KLV KLVWRU\ RI IHGHUDO DQG VWDWH FRXUW OLWLJDWLRQ� 6LQFH ����� )UDQFKL

KDV ILOHG DW OHDVW �� IHGHUDO DQG �� 'HODZDUH FODVV DFWLRQV��� ,Q WKH PDMRULW\ RI

)UDQFKL¶V IHGHUDO FDVHV²PRVWO\ GLVFORVXUH FKDOOHQJHV WKLV &RXUW KDV FULWLFL]HG��²

KH ILOHG QRWLFHV� UHTXLUHG XQGHU WKH 36/5$� VKRZLQJ SXUFKDVHV RI VPDOO DPRXQWV RI

VWRFN� UDQJLQJ IURP VOLJKWO\ RYHU ������ WR D OLWWOH XQGHU ������ $PRQJ )UDQFKL¶V

FDVHV� 2EMHFWRU¶V FRXQVHO KDYH IRXQG QRQH WKDW KDYH JRQH WR WULDO�

2. Allegheny 

%DVHG RQ WKH GLVFRYHU\ UHFRUG� $OOHJKHQ\ RZQHG ��� VKDUHV RI &RPPRQ

VWRFN RQ )HEUXDU\ �� ����� DQG UHFHLYHG D VLPLODU QXPEHU RI $3(V DV D GLYLGHQG LQ

$XJXVW ������� $OOHJKHQ\ FODLPV WR KDYH RZQHG FRQWLQXRXVO\ VLQFH 'HFHPEHU

�� 3% DW ���
�� &RQI� 'LVF� '%� DW )UDQFKLB����������� id. DW )UDQFKLB�����������
�� See .LWWLOD $II�� ([� '� 7KHUH PD\ EH PRUH FDVHV� WKHVH DUH DOO 0V� ,]]R¶V
FRXQVHO KDYH EHHQ DEOH WR ILQG LQ WKH WLPH DOORWWHG�
�� In re Trulia Inc. S’holder Litig.� ��� $��G ��� �'HO� &K� ������
�� See .LWWLOD $II�� ([� '�
�� &RQI� 'LVF� '%� DW $&5�$0&���������� id. DW $&5�$0&���������� ,W LV
XQFOHDU ZKHWKHU $OOHJKHQ\ VWLOO RZQV WKH $3(V�
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������� %XW $OOHJKHQ\ LV D SHQVLRQ IXQG� QRW DQ $SH²DQG LQ IDFW SXUSRUWV WR RZQ

IHZHU &RPPRQ VKDUHV WKDQ 0V� ,]]R�

7KLV &RXUW� &RQJUHVV� DQG DFDGHPLFV KDYH VRPHWLPHV H[SUHVVHG D SUHIHUHQFH

IRU ODUJH LQVWLWXWLRQDO VWRFNKROGHUV DV FODVV UHSUHVHQWDWLYHV��� (PSLULFDO VWXGLHV�

KRZHYHU� VKRZ WKDW VRPH EHQHILWV²SDUWLFXODUO\ WKH ORZHU IHHV SDLG WR FODVV

FRXQVHO²GLVDSSHDU ZKHQ SHQVLRQ IXQG RIILFLDOV KDYH UHFHLYHG FDPSDLJQ

FRQWULEXWLRQV IURP WKHLU DWWRUQH\V��� ,I 'HIHQGDQWV LQTXLUHG LQWR VXFK SRWHQWLDO

FRQIOLFWV RI LQWHUHVW� LW LV QRW HYLGHQW IURP WKH GLVFRYHU\ UHFRUG�

3XEOLF GDWD LV GLIILFXOW WR DQDO\]H� EHFDXVH FRQWULEXWLRQV FDQ EH PDGH E\

UHODWLYHV RU VSRXVHV RI FRXQVHO DQG DUH GLIILFXOW WR GLVFHUQ��� EXW WKH\ UHYHDO DW OHDVW

RQH FRQFHUQLQJ FRQWULEXWLRQ� $ SROLWLFDO FRPPLWWHH UHODWHG WR $OOHJKHQ\ ERDUG

�� '�,� ���� $OOHJKHQ\ $II� � ��
�� See, e.g.� Raider v. Sunderland� ���� :/ ������ DW � �'HO� &K� -DQ� �� �����
�QRWLQJ WKDW 'HODZDUH SUHIHUV WR QDPH ODUJH VWRFNKROGHUV DV OHDG SODLQWLIIV�� ��
8�6�&� � ��X���D�����$��LY� �HVWDEOLVKLQJ UHEXWWDEOH SUHVXPSWLRQ WKDW ³WKH PRVW
DGHTXDWH SODLQWLII´ LQ VHFXULWLHV FODVV DFWLRQV ³KDV WKH ODUJHVW ILQDQFLDO LQWHUHVW LQ WKH
UHOLHI VRXJKW E\ WKH FODVV´�� 6WHSKHQ -� &KRL� 'UHZ 7� -RKQVRQ�6NLQQHU 	 $�&�
3ULWFKDUG� The Price of Pay to Play in Securities Class Actions� � -� (03,5,&$/
/(*$/ 678'� ��� �������
�� &KRL� supra QRWH ��� DW ��� �³7KH HYLGHQFH SUHVHQWHG KHUH VKRZV WKDW WKH KDUG
EDUJDLQLQJ E\ VWDWH SHQVLRQ IXQGV GLVDSSHDUV ZKHQ WKRVH IXQGV UHFHLYH SROLWLFDO
FRQWULEXWLRQV²SDUWLFXODUO\ ZKHQ WKRVH FRQWULEXWLRQV DUH ODUJH�´��
�� 'HIHQGDQWV� RI FRXUVH� FRXOG KDYH DVNHG $OOHJKHQ\¶V ERDUG PHPEHUV WR
GLVFORVH VXFK FRQWULEXWLRQV LQ GLVFRYHU\�
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PHPEHU -RKQ .� :HLQVWHLQ UHFHLYHG RYHU �������� LQ FRQWULEXWLRQV IURP

6WHDPILWWHUV /RFDO 8QLRQ ��� �³6WHDPILWWHUV´� LQ ������� 6WHDPILWWHUV¶ SHQVLRQ IXQG

LV DQRWKHU IUHTXHQW OLWLJDWRU� ZKRVH DSSOLFDWLRQ IRU D ������� LQFHQWLYH DZDUG LV

FXUUHQWO\ SHQGLQJ EHIRUH WKLV &RXUW��� 7KH ZHE RI UHODWLRQVKLSV EHWZHHQ FRXQVHO�

$OOHJKHQ\� DQG RWKHU IUHTXHQW�ILOLQJ SODLQWLIIV LV QRW FOHDU RQ WKLV UHFRUG�

3. Munoz 

)UDQFKL DQG $OOHJKHQ\ KDYH PRYHG WR ZLWKGUDZ 0XQR] DV D FODVV SODLQWLII

DIWHU KH IDLOHG WR SURYLGH WKH DIILGDYLW UHTXLUHG E\ 5XOH ���H���� 0U� 0XQR] DSSHDUV

WR KDYH ERXJKW DQG VROG VKDUHV WKURXJKRXW WKH FODVV SHULRG DQG GLVFRYHU\ VXJJHVWV

WKDW DV RI DSSUR[LPDWHO\ -DQXDU\ ��� ����� KH RZQHG DSSUR[LPDWHO\ ������

&RPPRQ VKDUHV DQG ����� 3UHIHUUHG XQLWV DFURVV PXOWLSOH DFFRXQWV���

�� See .LWWLOD $II�� ([� (�
�� See .LWWLOD $II�� ([� )� DW ���
�� See '�,� ���� 7KH &RXUW KHOG 3ODLQWLIIV¶ PRWLRQ LQ DEH\DQFH� '�,� ����
3ODLQWLIIV VSHFXODWH WKDW 0U� 0XQR] KDV ZLWKGUDZQ GXH WR ³RQOLQH DWWDFN�´ ZKLOH 0V�
,]]R UHDVRQV WKDW KH PD\ QR ORQJHU VXSSRUW WKH VHWWOHPHQW� DV KH LV WKH RQO\ 3ODLQWLII
ZKR ZLOO VXIIHU D ILQDQFLDO ORVV WKDW ZLOO QRW EH RIIVHW E\ WKH UHTXHVWHG LQFHQWLYH IHH�
Id� 7KH &RXUW FRQVLGHUHG ERWK H[SODQDWLRQV WR EH ³SODXVLEOH� DOWKRXJK WKH SODLQWLIIV¶
LV PRUH VXSSRUWHG� DQG QHLWKHU H[SODQDWLRQ FRPHV IURP 0XQR] KLPVHOI�´ Id� DW ��
�� &RQI� 'LVF� '%� DW 0XQR]B�������� id. DW 0XQR]B�������� id. DW
0XQR]B��������
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<HW HYHQ 0U� 0XQR]¶V VWRFNKROGLQJ LV XQXVXDO� EHFDXVH QHDUO\ KDOI RI KLV

VKDUHV DUH KHOG LQ D PDUJLQ DFFRXQW��� 7KH PDUJLQ DFFRXQW VKRZV UHJXODU WUDGLQJ

DFWLYLW\ �LQFOXGLQJ RQH VHW RI WUDGHV PDGH DIWHU WKH GDWH 0XQR]¶V FRXQVHO VLJQHG WKH

FRQILGHQWLDOLW\ DJUHHPHQW DVVRFLDWHG ZLWK KLV ��� GHPDQG���� 7KH GLVFRYHU\ UHFRUG

VWRSV LQ )HEUXDU\� KRZHYHU� VR LW LV LPSRVVLEOH WR GHWHUPLQH ZKHWKHU WKHVH PDUJLQ

WUDGHV KDYH FRQWLQXHG�

$V WKH 6HFXULWLHV DQG ([FKDQJH &RPPLVVLRQ QRWHV� ³>W@KH GRZQVLGH WR XVLQJ

PDUJLQ LV WKDW LI WKH VWRFN SULFH GHFUHDVHV� VXEVWDQWLDO ORVVHV FDQ PRXQW TXLFNO\�´��

'HIHQGDQWV� RI FRXUVH� QHYHU GHSRVHG 0XQR] WR DVN� DPRQJ RWKHU WKLQJV� ZKHWKHU

WKH PDUJLQ DFFRXQW PLJKW UHQGHU KLP PRUH ULVN DYHUVH WKDQ RWKHU VWRFNKROGHUV WR

ILQDQFLDO GLVWUHVV DW $0&�

4. Izzo 

0V� ,]]R� PHDQZKLOH� LV DQ $SH WR WKH FRUH� 6KH ILUVW SXUFKDVHG VKDUHV LQ

)HEUXDU\ ���� DQG SUHVHQWO\ KROGV ����� VKDUHV RI &RPPRQ VWRFN DQG �����

�� Id. DW 0XQR]B��������
�� See id. DW 0XQR]B������� �FRQILGHQWLDOLW\ DJUHHPHQW VLJQHG E\ FRXQVHO RQ
-DQXDU\ ��� ������ id. DW 0XQR]B������� �FRQILUPDWLRQV RI WUDGHV RQ )HEUXDU\ ��
������
�� 8�6� 6HFXULWLHV DQG ([FKDQJH &RPPLVVLRQ� Investor Bulletin: Understanding 
Margin Accounts� KWWSV���ZZZ�VHF�JRY�RLHD�LQYHVWRU�DOHUWV�DQG�EXOOHWLQV�LEB
PDUJLQDFFRXQW�
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3UHIHUUHG XQLWV��� %DVHG RQ WKH GLVFRYHU\ UHFRUG� VKH RZQV PRUH &RPPRQ VKDUHV

WKDQ HYHU\ 3ODLQWLII H[FHSW 0XQR]� DQG PRUH $3(V WKDQ DOO WKUHH 3ODLQWLIIV

FRPELQHG�

8QOLNH 3ODLQWLIIV� 0V� ,]]R GRHV QRW EHOLHYH WKDW WKLV FDVH LV PHUHO\ ³DERXW

YRWLQJ ULJKWV�´�� ,W LV D FDVH DERXW 'HIHQGDQWV¶ DWWHPSWV WR VWULS YDOXH IURP &RPPRQ

VWRFNKROGHUV EHFDXVH WKH\ UHIXVHG WR FRQFHGH WR $URQ¶V GHPDQGV� %HFDXVH WKH

ODZVXLW LV DERXW SURWHFWLQJ WKH $SHV¶ LQYHVWPHQWV²QRW MXVW WKHLU VXIIUDJH²0V� ,]]R

LQWHQGV WR LQWHUYHQH DQG VHHN OHDGHUVKLS RI WKH &ODVV IROORZLQJ UHVROXWLRQ RI WKH

SUHVHQW PRWLRQ�

$5*80(17

0V� ,]]R¶V REMHFWLRQ VKRXOG EH VXVWDLQHG IRU WKUHH UHDVRQV� First� WKH

6HWWOHPHQW LV XQIDLU� LQDGHTXDWH� DQG LQHTXLWDEOH EHFDXVH LW WUDGHV DZD\ FODLPV WKDW

DUH WHQ WLPH PRUH YDOXDEOH WKDQ WKH VHWWOHPHQW FRQVLGHUDWLRQ LQ H[FKDQJH IRU D

UHOHDVH WKDW H[FHHGV WKH FODLPV OLWLJDWHG LQ WKLV DFWLRQ� Second� 3ODLQWLIIV VKRXOG QRW

EH SHUPLWWHG WR LPSRVH D QRQ�RSW�RXW FODVV RQ VWRFNKROGHUV ZKR YRFDOO\ RSSRVH D

GHDO EURNHUHG E\ 3ODLQWLIIV ZKR GR QRW DGHTXDWHO\ UHSUHVHQW WKHP� 7KLUG� 3ODLQWLIIV¶

�� See .LWWLOD $II�� ([� *�
�� 3% DW ���
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UHTXHVW IRU DWWRUQH\V¶ IHHV DQG LQFHQWLYH DZDUGV YDVWO\ H[FHHG ZKDW 'HODZDUH ODZ

KROGV UHDVRQDEOH�

,� 7+( 6(77/(0(17 6+28/' 127 %( $33529('�

7KH 6HWWOHPHQW VKRXOG EH UHMHFWHG DV D EDG GHDO IRU WKH &ODVV� :KLOH PDQ\ RI

WKH Polk v. Good IDFWRUV GLVIDYRU WKLV VHWWOHPHQW��� LWV IDWDO IODZ OLHV LQ WKH LPEDODQFH

EHWZHHQ WKH ³JLYH´²FODLPV ZRUWK LQ H[FHVV RI ���� ELOOLRQ²DQG WKH ³JHW´²

FRQVLGHUDWLRQ ZRUWK ���� PLOOLRQ �XQGHU YHU\ FKDULWDEOH DVVXPSWLRQV��

,Q FRQVLGHULQJ ZKHWKHU D VHWWOHPHQW LV IDLU DQG UHDVRQDEOH� WKH &RXUW ³SOD\>V@

WKH UROH RI ILGXFLDU\ LQ LWV UHYLHZ RI WKHVH VHWWOHPHQWV DQG DFFRUGLQJO\ PXVW HQJDJH

LQ PRUH WKDQ D FXUVRU\ H[DPLQDWLRQ RI WKH IDFWV XQGHUO\LQJ HDFK VHWWOHPHQW�´�� ,W

³ORRNV WR WKH IDFWV DQG FLUFXPVWDQFHV XSRQ ZKLFK WKH FODLP LV EDVHG� WKH SRVVLEOH

GHIHQVHV WKHUHWR� DQG WKHQ H[HUFLVHV D IRUP RI EXVLQHVV MXGJPHQW WR GHWHUPLQH WKH

�� 7KHVH IDFWRUV DUH ��� WKH SUREDEOH YDOLGLW\ RI WKH FODLPV� ��� WKH DSSDUHQW
GLIILFXOWLHV LQ HQIRUFLQJ WKH FODLPV WKURXJK WKH FRXUWV� ��� WKH FROOHFWDELOLW\ RI DQ\
MXGJPHQW UHFRYHUHG� ��� WKH GHOD\� H[SHQVH DQG WURXEOH RI OLWLJDWLRQ� ��� WKH DPRXQW
RI WKH FRPSURPLVH DV FRPSDUHG ZLWK WKH DPRXQW DQG FROOHFWDELOLW\ RI D MXGJPHQW�
DQG ��� WKH YLHZV RI WKH SDUWLHV LQYROYHG� SUR DQG FRQ� In re Coleman Co. Inc. 
S’holders Litig.� ��� $��G ����� ���� �'HO� &K� ����� �FLWLQJ Polk v. Good� ���
$��G ���� ��� �'HO� �������
�� In re Resorts Int’l S’holders Litig. Appeals� ��� $��G ���� ��� �'HO� ������
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RYHUDOO UHDVRQDEOHQHVV RI WKH VHWWOHPHQW�´�� 6HWWOHPHQWV DQG IHH DZDUGV DUH VXEMHFW

WR ³ULJRURXV VFUXWLQ\�´�� DQG SURSRQHQWV EHDU WKH EXUGHQ RI SURYLQJ IDLUQHVV���

$� 7KH 6HWWOHPHQW LV D %DG 'HDO IRU $0& 6WRFNKROGHUV�

7KH ³PRVW LPSRUWDQW \DUGVWLFN RI D VHWWOHPHQW¶V IDLUQHVV LV >WKH &RXUW¶V@

EXVLQHVV MXGJPHQW�´�� +HUH� WKH 6HWWOHPHQW DEDQGRQV FODLPV WKDW ZRXOG SUHVHUYH²

RQ 3ODLQWLIIV¶ RZQ DVVXPSWLRQV²RYHU ���� ELOOLRQ IRU WKH &ODVV� LQ H[FKDQJH IRU

FRQVLGHUDWLRQ ZRUWK OHVV WKDQ ��� RI WKDW YDOXH� ,Q RWKHU ZRUGV� D UDWLRQDO

VWRFNKROGHU ZRXOG SUHVV FODLPV LI WKH\ EHOLHYHG WKH\ KDG PRUH WKDQ D ��LQ��� FKDQFH

RI VXFFHVV� &ODVV FODLPV KHUH DUH PXFK VWURQJHU�

�� 7KH 6HWWOHPHQW *LYHV $ZD\ 9DOXDEOH &ODLPV�

2QO\ D IHZ PRQWKV DJR� 3ODLQWLIIV EHOLHYHG LQ WKHLU FDXVH� 7KH\ DOOHJHG WKDW

FUHDWLQJ WKH $3(V ZDV D ³YLRODWLRQ RI >'HIHQGDQWV¶@ ILGXFLDU\ GXWLHV DQG WKH

'*&/�´�� 1RZ� ZLWK D IHH DQG LQFHQWLYH DZDUG LQ YLHZ� WKH\ FRQFOXGH WKDW ³WKH

�� Polk� ��� $��G DW ����
�� See In re Coleman Co.� ��� $��G DW �����
�� See Lewis v. Hirsch� ���� :/ ������� DW � �'HO� &K� -XQH �� ����� �FLWLQJ 
Barkan v. Amsted Industries, Inc.� ��� $��G ����� ���� �'HO� �������
�� Ryan v. Gifford� ���� :/ ������ DW � �'HO� &K� -DQ� �� ����� �TXRWLQJ
Barkan� ��� $��G DW ������
�� $OOHJKHQ\ &RPSO� � ��� see also &RPSO� � ��� �DOOHJLQJ WKDW ³FUHDWLQJ DQG
LVVXLQJ 3UHIHUUHG 6WRFN DQG $3(V´ ZDV D EUHDFK RI ILGXFLDU\ GXW\��
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%RDUG KDG WKH OHJDO DXWKRULW\ WR FUHDWH DQG LVVXH´ WKH $3(V DQG WKDW ³D IXOO

LQYDOLGDWLRQ RI WKH $3(V ZDV DOZD\V �DQG UHPDLQV� KLJKO\ XQOLNHO\�´�� 3ODLQWLIIV¶

QHZIRXQG SHVVLPLVP LV XQIRXQGHG� &RPPRQ VWRFNKROGHUV ZKR GR QRW VKDUH WKLV

EOHDN RXWORRN VKRXOG EH DOORZHG WR SXUVXH YLDEOH FODLPV�

a. The Court Can Provide Complete Relief to the 
Class. 

6WDUW ZLWK D UHG KHUULQJ� WKDW WKH &RXUW PXVW ³ZLSH RXW WKH LQYHVWPHQW RI

LQQRFHQW SDUWLHV´²i.e.� LQYDOLGDWH WKH LVVXDQFH RI 3UHIHUUHG (TXLW\ 8QLWV²WR

SURYLGH FRPSOHWH UHOLHI WR WKH &ODVV��� $3( SXUFKDVHUV WUDGHG RQ WKH EDVLV RI $0&¶V

DVVXUDQFHV WKDW WKH &RPSDQ\ GLG QRW H[SHFW WR SURSRVH WKH &RQYHUVLRQ ³DQ\ WLPH

VRRQ�´ DQG WKDW LW ZDV ³PRUH OLNHO\ WKDQ QRW WKDW´ &RPPRQ DQG $3(V ³ZLOO WUDGH DV

WZR VHSDUDWH VHFXULWLHV IRU TXLWH VRPH WLPH WR FRPH�´�� $Q LQMXQFWLRQ PDLQWDLQLQJ

3UHIHUUHG KROGHUV¶ H[SHFWDWLRQV LV QR LQMXVWLFH�

7KH &RXUW SRVVHVVHV PXOWLSOH WRROV WR DFKLHYH WKLV HQG ZLWKRXW LQYDOLGLQJ WKH

$3(V DOWRJHWKHU��� ,W FRXOG HQMRLQ HQIRUFHPHQW RI WKH 'HSRVLW $JUHHPHQW� DEVHQW

WKH $3(¶V SURSRUWLRQDO YRWLQJ� WKH 7UDQVDFWLRQ IDLOV��� 6LPLODUO\� WKH &RXUW FRXOG

�� 3% DW ���
�� Id.
�� &RPSO� � ����
�� Id� � ����
�� See 6HFWLRQ $��� supra�
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HQMRLQ $QWDUD IURP H[HUFLVLQJ YRWLQJ ULJKWV JDLQHG DV SDUW RI DQ LQHTXLWDEOH GHDO�

$Q\ UHPHG\ WKDW SUHYHQWV WKH 7UDQVDFWLRQ DYRLGV RYHU ���� ELOOLRQ LQ KDUP WR WKH

&ODVV� ZKLOH UHVSHFWLQJ WKH 3UHIHUUHG¶V UHDVRQDEOH H[SHFWDWLRQV WKDW WKHLU XQLWV ZRXOG

QRW FRQYHUW LQ WKH QHDU IXWXUH�

Second� WKH XQLTXH FLUFXPVWDQFHV RI WKLV FDVH DOORZ WKH &RXUW WR SURYLGH

FRPSOHWH SRVW�WULDO UHOLHI HYHQ LI D SUHOLPLQDU\ LQMXQFWLRQ PRWLRQ ZHUH

XQVXFFHVVIXO��� 6XSSRVH WKDW WULDO SURYHG WKDW 'HIHQGDQWV EUHDFKHG WKHLU ILGXFLDU\

GXWLHV E\ DQ\ RI �D� LVVXLQJ WKH $3(V� �E� HQWHULQJ LQWR WKH 'HSRVLWRU\ $JUHHPHQW�

�F� DJUHHLQJ WR WKH $QWDUD 7UDQVDFWLRQ� RU �G� HQJLQHHULQJ WKH &RQYHUVLRQ DQG

5HYHUVH 6SOLW� 7KH &RXUW FRXOG SURYLGH HTXLWDEOH UHOLHI E\ WR WKH &ODVV E\

�D� UHTXLULQJ 'HIHQGDQWV WR GLVJRUJH WKHLU LQWHUHVW LQ WKH ��� PLOOLRQ VKDUHV DQG XQLWV

WKH\ RZQ SHUVRQDOO\�� DQG �E� FDXVLQJ $0& WR LVVXH DGGLWLRQDO VWRFN QHFHVVDU\ WR

UHVWRUH &ODVV 0HPEHUV WR WKHLU SUH�7UDQVDFWLRQ VKDUH RI PDUNHW FDSLWDOL]DWLRQ���

)ROORZLQJ WKH 5HYHUVH 6SOLW� $0& ZRXOG KDYH VXIILFLHQW DXWKRUL]HG VWRFN�

�� 3ODLQWLIIV¶ %ULHI¶V GRHV QRW HYHQ consider WKH DYDLODELOLW\ RI SRVW�WULDO
UHPHGLHV DSDUW IURP D SHUPDQHQW LQMXQFWLRQ� See 3% DW ������
�� '%� ([� :� DW ���
�� See 6HFWLRQ $��� supra�
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,Q VKRUW� 3ODLQWLIIV DUH QRW DEDQGRQLQJ FODLPV GXH WR ³DSSDUHQW GLIILFXOWLHV LQ

HQIRUFLQJ WKH FODLPV WKURXJK WKH FRXUWV´ RU WKH ³FROOHFWDELOLW\ RI DQ\ MXGJPHQW

UHFRYHUHG�´�� 7KH $SHV FRUUHFWO\ EHOLHYH WKH &RXUW FDQ UHPHG\ 'HIHQGDQWV¶ KDUPV�

b. The Settling Parties Undervalue the Released 
Claims. 

1RU LV 3ODLQWLIIV¶ QHZIRXQG SHVVLPLVP FRQFHUQLQJ WKH VWUHQJWK RI &ODVV FODLPV

ZDUUDQWHG� 7KH &ODVV KROGV VWURQJ DUJXPHQWV WKDW $0& GLUHFWRUV EUHDFKHG WKHLU

ILGXFLDU\ GXWLHV XQGHU Blasius�

Schnell v. Chris-Craft Industries, Inc. ORQJ DJR HVWDEOLVKHG WKDW ³LQHTXLWDEOH

DFWLRQ GRHV QRW EHFRPH SHUPLVVLEOH VLPSO\ EHFDXVH LW LV OHJDOO\ SRVVLEOH�´�� ,Q WKLV

FDVH� HYHQ DVVXPLQJ WKDW WKH %RDUG¶V DFWLRQV ZHUH OHJDOO\ SRVVLEOH� WKH\ ZHUH

QRQHWKHOHVV LQHTXLWDEOH DQG LPSHUPLVVLEOH XQGHU 'HODZDUH ODZ� 7KH $0& %RDUG

FUHDWHG WKH $3(V²DQG LQ SDUWLFXODU� HQWHUHG LQWR WKH 'HSRVLWRU\ $JUHHPHQW²IRU

WKH SXUSRVH RI FLUFXPYHQWLQJ WKH ZLOO RI WKH &ODVV� ZKLFK KDG WZLFH GHQLHG

'HIHQGDQWV¶ DWWHPSW WR DXWKRUL]H PRUH FRPPRQ VWRFN�

,Q Blasius Industries, Inc. v. Atlas Corp.� WKLV &RXUW IRXQG WKDW ³D GHFLVLRQ E\

WKH ERDUG WR DFW IRU WKH SULPDU\ SXUSRVH RI SUHYHQWLQJ WKH HIIHFWLYHQHVV RI D

�� Polk� ��� $��G DW ����
�� ��� $��G ���� ��� �'HO� ������
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VKDUHKROGHU YRWH LQHYLWDEO\ LQYROYHV WKH TXHVWLRQ ZKR� DV EHWZHHQ WKH SULQFLSDO DQG

WKH DJHQW� KDV DXWKRULW\ ZLWK UHVSHFW WR D PDWWHU RI LQWHUQDO FRUSRUDWH JRYHUQDQFH�´��

,Q VXFK FDVHV� HYHQ WKRXJK WKH ERDUG PD\ KDYH DFWHG LQ JRRG IDLWK LQ SUHYHQWLQJ WKH

HIIHFWLYHQHVV RI D VWRFNKROGHU YRWH� WKH ERDUG ³EHDUV WKH KHDY\ EXUGHQ RI

GHPRQVWUDWLQJ D FRPSHOOLQJ MXVWLILFDWLRQ IRU VXFK DFWLRQ�´��

'HIHQGDQWV DUJXH WKDW Blasius DSSOLHV RQO\ LQ FDVHV LQYROYLQJ HOHFWLRQV RI

GLUHFWRUV RU YRWHV KDYLQJ FRQVHTXHQFHV IRU FRUSRUDWH FRQWURO��� 7KDW LV QRW DFFXUDWH�

Blasius DSSOLHV LQ any FDVH LQ ZKLFK D ERDUG RI GLUHFWRUV DWWHPSWV WR LQWHUIHUH ZLWK

WKH VWRFNKROGHU IUDQFKLVH� WKH DXWKRULW\ RI VWRFNKROGHUV DSSOLHV ³LQ D YHU\ VSHFLILF

ZD\ LQ >Blasius@ ZKLFK GHDOV ZLWK WKH TXHVWLRQ ZKR VKRXOG FRQVWLWXWH WKH ERDUG RI

GLUHFWRUV RI WKH FRUSRUDWLRQ�´ EXW DOVR DSSOLHV ³in every instance LQ ZKLFK DQ

LQFXPEHQW ERDUG VHHNV WR WKZDUW D VKDUHKROGHU PDMRULW\�´�� &KDQFHOORU $OOHQ KHOG

LQ Blasius�

$FWLRQ GHVLJQHG SULQFLSDOO\ WR LQWHUIHUH ZLWK WKH HIIHFWLYHQHVV RI
D YRWH LQHYLWDEO\ LQYROYHV D FRQIOLFW EHWZHHQ WKH ERDUG DQG D
VKDUHKROGHU PDMRULW\� -XGLFLDO UHYLHZ RI VXFK DFWLRQ LQYROYHV D
GHWHUPLQDWLRQ RI WKH OHJDO DQG HTXLWDEOH REOLJDWLRQV RI DQ DJHQW
WRZDUGV KLV SULQFLSDO� 7KLV LV QRW� LQ P\ RSLQLRQ� D TXHVWLRQ WKDW

�� ��� $��G ���� ������ �'HO� &K� ������
�� Id. DW ����
�� '% DW ������
�� Blasius� ��� $��G DW ��� �HPSKDVLV DGGHG��
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D FRXUW PD\ OHDYH WR WKH DJHQW ILQDOO\ WR GHFLGH VR ORQJ DV KH GRHV
VR KRQHVWO\ DQG FRPSHWHQWO\� WKDW LV� LW PD\ QRW EH OHIW WR WKH
DJHQW¶V EXVLQHVV MXGJPHQW���

'HVSLWH WKH SDVVDJH RI �� \HDUV VLQFH &KDQFHOORU $OOHQ¶V GHFLVLRQ� WKH Blasius

VWDQGDUG LV DOLYH DQG ZHOO� ,Q WKH ���� FDVH MM Companies, Inc. v. Liquid Audio, 

Inc.� WKH 'HODZDUH 6XSUHPH &RXUW FLWHG &KDQFHOORU $OOHQ¶V ³FRJHQW H[SODQDWLRQ´ LQ

Blasius FRQFHUQLQJ ZK\ WKH EXVLQHVV MXGJPHQW VWDQGDUG LV LQDSSURSULDWH ZKHUH D

%RDUG KDV WDPSHUHG ZLWK WKH VWRFNKROGHU IUDQFKLVH� ³µ>W@KH RUGLQDU\ FRQVLGHUDWLRQV

WR ZKLFK WKH EXVLQHVV MXGJPHQW UXOH RULJLQDOO\ UHVSRQGHG DUH VLPSO\ QRW SUHVHQW LQ

WKH VKDUHKROGHU YRWLQJ FRQWH[W�¶´�� 5DWKHU WKDQ OLPLWLQJ Blasius WR FDVHV LQYROYLQJ

FRUSRUDWH FRQWURO� WKH 6XSUHPH &RXUW DSSOLHG WKH Blasius VWDQGDUG within WKH FRQWH[W

RI D Unocal IUDPHZRUN� QRWLQJ WKDW ³>E@RWK VWDQGDUGV UHFRJQL]H WKH LQKHUHQW

FRQIOLFWV RI LQWHUHVW WKDW DULVH ZKHQ D ERDUG RI GLUHFWRUV DFWV WR SUHYHQW VKDUHKROGHUV

IURP HIIHFWLYHO\ H[HUFLVLQJ WKHLU ULJKW WR YRWH HLWKHU FRQWUDU\ WR WKH ZLOO RI WKH

LQFXPEHQW ERDUG PHPEHUV JHQHUDOO\ or WR UHSODFH WKH LQFXPEHQW ERDUG PHPEHUV LQ

D FRQWHVWHG HOHFWLRQ�´��

�� Id�
�� ��� $��G ����� ���� �'HO� ����� �TXRWLQJ Blasius� ��� $��G DW �����
�� Id� DW ���� �FLWLQJ Unocal Corp. v. Mesa Petroleum Co.� ��� $��G ���
�'HO������� �HPSKDVLV DGGHG��
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6LPLODUO\� LQ WKH ���� FDVH� Coster v. UIP Companies, Inc.� WKH 'HODZDUH

6XSUHPH &RXUW IRXQG WKDW ³'HODZDUH FRXUWV µKDYH UHPDLQHG DVVLGXRXV LQ FDUHIXOO\

UHYLHZLQJ any ERDUG DFWLRQV GHVLJQHG WR LQWHUIHUH ZLWK RU LPSHGH WKH HIIHFWLYH

H[HUFLVH RI FRUSRUDWH GHPRFUDF\ E\ VKDUHKROGHUV� HVSHFLDOO\ LQ DQ HOHFWLRQ RI

GLUHFWRUV�¶´�� Liquid Audio DQG Coster WKXV FRQILUP WKH SULQFLSOH WKDW HQKDQFHG

VFUXWLQ\ DSSOLHV RXWVLGH WKH FRQWH[W RI HOHFWLRQV RI GLUHFWRUV� +HUH� 'HIHQGDQWV

FDQQRW EHDU WKH KHDY\ EXUGHQ RI GHPRQVWUDWLQJ D FRPSHOOLQJ MXVWLILFDWLRQ IRU

FLUFXPYHQWLQJ WKH YRWHV RI $0&¶V FRPPRQ VWRFNKROGHUV�

'HIHQGDQWV FLWH WKHQ�9LFH &KDQFHOORU 6WULQH¶V ���� RSLQLRQ LQ Mercier v. 

Inter-Tel (Delaware), Inc.� LQ ZKLFK WKH &RXUW SURSRVHG WKDW ³WKH Blasius VWDQGDUG

VKRXOG EH UHIRUPXODWHG�´�� +RZHYHU� WKDW SURSRVHG UHIRUPXODWLRQ ZDV QRW DGRSWHG

E\ WKH 'HODZDUH 6XSUHPH &RXUW LQ LWV ���� GHFLVLRQ LQ Coster��� (YHQ LQ Mercier�

WKH &RXUW FRQFOXGHG WKDW WKH FRUSRUDWLRQ¶V GLUHFWRUV KDG ³D FRPSHOOLQJ

MXVWLILFDWLRQ²WKH SURWHFWLRQ RI WKHLU VWRFNKROGHUV¶ ILQDQFLDO EHVW LQWHUHVWV²IRU D

�� ��� $��G ���� ������ �'HO� ����� �TXRWLQJ MM Cos.� ��� $��G DW �����
�HPSKDVLV DGGHG��
�� ��� $��G ���� ��� �'HO� &K� ������
�� ��� $��G ����
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VKRUW SRVWSRQHPHQW LQ WKH PHUJHU YRWLQJ SURFHVV WR DOORZ PRUH WLPH IRU

GHOLEHUDWLRQ�´��

(YHQ LI Mercier ZHUH WKH ILQDO ZRUG RQ Blasius �DQG LW LV QRW�� Mercier LV

GLVWLQJXLVKDEOH� )LUVW� PRUH LV DW VWDNH LQ WKLV FDVH WKDQ LQMercier.  Mercier LQYROYHG

WKH SRVWSRQHPHQW RI D VWRFNKROGHUV¶ PHHWLQJ� ZKLOH WKLV FDVH LQYROYHV WKH VWULSSLQJ

RI HFRQRPLF YDOXH IURP WKH FRPPRQ VWRFNKROGHUV� FRQWUDU\ WR WKH VWRFNKROGHUV¶ EHVW

LQWHUHVW� 7KHQ�9LFH &KDQFHOORU 6WULQH LQ Mercier VWDWHG WKDW SRVW�Blasius FDVHV

³GLVSOD\ XQGHUVWDQGDEOH GLVFRPIRUW DERXW XVLQJ VXFK D VWULQJHQW VWDQGDUG RI UHYLHZ

LQ FLUFXPVWDQFHV ZKHQ D VWRFNKROGHU YRWH KDV QR EHDULQJ RQ LVVXHV RI FRUSRUDWH

FRQWURO�´�� %XW WKLV FDVH GRHV LQYROYH FRUSRUDWH FRQWURO� DOEHLW LQ D XQLTXH ZD\� 7KH

W\SLFDO FRQWURO GLVSXWH LQYROYHV GLUHFWRUV VHHNLQJ WR PDLQWDLQ WKHPVHOYHV LQ RIILFH

E\ GLUHFWO\ UHVWUDLQLQJ D VWRFNKROGHU YRWH� +HUH� $URQ LV JUDVSLQJ IRU FRQWURO E\

XVLQJ $0& DVVHWV WR SXUFKDVH KLPVHOI D QHZ� PRUH FRPSOLDQW HOHFWRUDWH���

�� ��� $��G DW ����
�� Id. DW ����
�� 6LPLODUO\� 3ODLQWLIIV KDYH WRR UHDGLO\ FRQFHGHG WKH 6HFWLRQ ����E� DUJXPHQWV�
7ZR SUHFHGHQWV WKH\ QRZ FRQWHQG ZHLJK DJDLQVW WKHLU &RPSODLQWV ZHUH JRRG ODZ
WKH GD\ 3ODLQWLIIV ILOHG� DQG KDYH JRWWHQ QR ZRUVH VLQFH� See 3% DW �� �FLWLQJ
Hartford Accident. & Indemnity Co. v. W. S. Dickey Clay Manufacturing Co.� ��
$��G ��� �'HO� ����� DQG Orban v. Field� ����:/ ������ �'HO� &K� $SU� �� �������
9LFH &KDQFHOORU /DVWHU¶V UHFHQW RSLQLRQ� PHDQZKLOH� UHOLHV XSRQ WKRVH GHFLVLRQV DW
PRVW UHOXFWDQWO\� See Electrical Workers Pension Fund, Local 103, IBEW v. Fox 
Corp.� &�$� 1R� ����������-7/ �'HO� &K� 0DU ��� ����� �7UDQV���
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0HDQZKLOH� 3ODLQWLIIV¶ FRQFHUQV �DQG 'HIHQGDQWV¶ DUJXPHQWV� DERXW WKH

EDODQFH RI WKH HTXLWLHV FUXPEOH DIWHU WKH ILUVW�TXDUWHU HDUQLQJV UHVXOWV��� 'HIHQGDQWV¶

FRQWHQWLRQ WKDW IXUWKHU VDOHV RI $3(V DUH ³GLOXWLYH´ WR &RPPRQ VWRFNKROGHUV LV RQO\

WUXH LI WKH $3(V FRQYHUW� ,I WKH\ GR QRW� DGGLWLRQDO LVVXDQFH RI $3(V ZLOO OLNHO\

GLOXWH 3UHIHUUHG KROGHUV PRUH WKDQ &RPPRQ²DV KDSSHQHG ZKHQ $0&¶V H[XEHUDQW

VHOOLQJ VWUHDN FDXVHG $3(V WR IDOO EHORZ WKH �� SHU XQLW WKUHVKROG��� $V IRU WKH

7KH Fox RSLQLRQ YLUWXDOO\ LQYLWHG DQ DSSHDO� QRWLQJ WKDW LW ZRXOG EH GHFLGHG
RWKHUZLVH LI Dickey Clay ZHUH QRW ELQGLQJ SUHFHGHQW� Id� DW ������ $QG 9LFH
&KDQFHOORU /DVWHU¶V SROLF\ DUJXPHQW IDYRULQJ FODVV YRWHV².DOGRU�+LFNV HIILFLHQF\�
WKH LGHD ³WKDW D WUDQVDFWLRQ LV HIILFLHQW LI RQH VLGH LV VXIILFLHQWO\ EHWWHU RII WKDW LW FDQ
FRPSHQVDWH WKH RWKHU VLGH IRU LWV ORVVHV´ �id� DW ���²DSSOLHV KHUH� $ FODVV YRWH
ZRXOG SHUPLW $0& &RPPRQ VWRFNKROGHUV WR ZLWKKROG DSSURYDO RI WKH 7UDQVDFWLRQ
XQWLO WKH $3(V DJUHHG WR JLYH XS WKHLU ZLQGIDOO�

7KH 6HWWOHPHQW ZRXOG DOORZ 'HIHQGDQWV WR DYRLG WKDW .DOGRU�+LFNV�HIILFLHQW
RXWFRPH E\ SHUPLWWLQJ WZR VKDUHKROGHUV �ZKR VWDQG WR JDLQ PRUH LQ LQFHQWLYH DZDUGV
WKDQ WKH\ ORVH LQ WKH 7UDQVDFWLRQ� WR EDUJDLQ DZD\ WKDW ULJKW IRU ��� RI SRWHQWLDO
GDPDJHV� $ PRUH YLJRURXV VWRFNKROGHU PLJKW XVH WKLV FDVH DV JULVW IRU DQ amicus
EULHI LQ WKH Fox DSSHDO� DUJXLQJ WKDW D PRUH WKRURXJK UHWKLQNLQJ RI Dickey Clay LV
QHFHVVDU\ WR GHWHU 'HODZDUH GLUHFWRUV IURP HYHU DJDLQ HQJDJLQJ LQ WKLV W\SH RI
VFKHPH�
�� 3% DW ������ '% DW ������ 'HIHQGDQWV¶ DSSHDO WR WKH VDQFWLW\ RI VWRFNKROGHU
YRWLQJ ULJKWV �'% DW ��� LV DNLQ WR WKH SURYHUELDO VRQ ZKR PXUGHUV KLV SDUHQWV DQG
SOHDGV IRU PHUF\ DV DQ RUSKDQ� 'HIHQGDQWV¶ DFWLRQV²LQFOXGLQJ WKHLU GHOLEHUDWH
FRQFHDOPHQW RI WKH HIIHFW RI WKH 'HSRVLWRU\ $JUHHPHQW DQG WKH $QWDUD WUDQVDFWLRQ²
ZHUH WDNHQ WR IUXVWUDWH &RPPRQ VWRFNKROGHUV¶ UHIXVDO WR DOORZ PRUH VKDUHV WR EH
LVVXHG� 7KHUH LV QR HTXLW\ LQ VXVWDLQLQJ VXFK D VFKHPH�
�� See '% DW ����� �QRWLQJ WKH LQFUHDVLQJ GLVFRXQW EHWZHHQ $3(V DQG &RPPRQ
DV 'HIHQGDQWV LVVXHG PRUH $3(V�� 3% DW ��� $EVHQW WKH &RQYHUVLRQ� $3( ZRXOG EH
GLOXWLYH WR WKH &ODVV RQO\ XQGHU OLPLWHG FLUFXPVWDQFHV� VXFK DV D PHUJHU�
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SRVVLELOLW\ RI ILQDQFLDO FDWDVWURSKH� $0&¶V ���� 4� (DUQLQJV 5HOHDVH DQG $QWDUD¶V

GHEW FDSDFLW\ DQDO\VLV ZHLJK DJDLQVW DOORZLQJ 'HIHQGDQWV WR FRQVXPPDWH DQ

LQHTXLWDEOH WUDQVDFWLRQ EDVHG RQ D SKDQWRP ILQDQFLQJ PHQDFH�

c. The Release Violates *ULIILWK Y� 6WHLQ and ,Q UH
3+/;�

3ODLQWLIIV QRW RQO\ JLYH DZD\ WKH YDOXDEOH FODLPV WKH\ SURVHFXWHG� WKH\ RIIHU

'HIHQGDQWV LQVXUDQFH DJDLQVW WDQJHQWLDO FODLPV� FDXVHV RI DFWLRQ WKH\ QHYHU SXUVXHG�

DQG HYHQ IXWXUH FODLPV� 'HODZDUH ODZ GRHV QRW VDQFWLRQ 3ODLQWLIIV¶ JHQHURVLW\�

$V WKH 'HODZDUH 6XSUHPH &RXUW UHFHQWO\ HPSKDVL]HG� ³>W@R VDWLVI\ GXH

SURFHVV FRQFHUQV� µ>D@ VHWWOHPHQW FDQ UHOHDVH FODLPV WKDW ZHUH QRW VSHFLILFDOO\

DVVHUWHG LQ DQ DFWLRQ EXW FDQ RQO\ UHOHDVH FODLPV WKDW DUH EDVHG RQ WKH VDPH LGHQWLFDO

IDFWXDO SUHGLFDWH RU WKH VDPH VHW RI RSHUDWLYH IDFWV DV WKH XQGHUO\LQJ DFWLRQ�´�� 7KXV�

³D UHOHDVH PD\ EH RYHUEURDG LI LW FRXOG EH LQWHUSUHWHG WR µHQFRPSDVV DQ\ FODLP WKDW

KDV VRPH UHODWLRQVKLS²KRZHYHU UHPRWH RU WDQJHQWLDO²WR DQ\ µIDFW�¶ µDFW¶ RU

FRQGXFW µUHIHUUHG WR¶ LQ WKH $FWLRQ�¶´�� ,Q RWKHU ZRUGV� D UHOHDVH LV RYHUEURDG LI LW

�� Griffith v. Stein� ��� $��G ����� ���� �'HO� ����� �TXRWLQJ UniSuper Ltd. v. 
News Corp.� ��� $��G ���� ��� �'HO� &K� ����� �LQWHUQDO TXRWH RPLWWHG���
�� UniSuper� ��� $��G DW ��� �TXRWLQJ Green v. Phillips� ���� :/ ���������
DW � �'HO�&K� -XQH ��� �������
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UHOHDVHV FODLPV EDVHG RQ D VHW RI ³WDQJHQWLDO IDFWV� DV RSSRVHG WR RSHUDWLYH RU FRUH

IDFWV�´��

3ODLQWLIIV¶ 5HOHDVHG &ODLPV� DV GHILQHG LQ WKH 6HWWOHPHQW� FOHDUO\ HQFRPSDVVHV

FODLPV EDVHG RQ WDQJHQWLDO IDFWV�

³5HOHDVHG 3ODLQWLIIV¶ &ODLPV´ PHDQV DQ\ DQG DOO DFWLRQV � � � RI
HYHU\ QDWXUH DQG GHVFULSWLRQ� ZKHWKHU RU QRW FXUUHQWO\ DVVHUWHG�
ZKHWKHU NQRZQ FODLPV RU 8QNQRZQ &ODLPV� VXVSHFWHG� H[LVWLQJ�
RU GLVFRYHUDEOH� ZKHWKHU DULVLQJ XQGHU IHGHUDO� VWDWH� FRPPRQ� RU
IRUHLJQ ODZ� DQG ZKHWKHU EDVHG RQ FRQWUDFW� WRUW� VWDWXWH� ODZ�
HTXLW\� RU RWKHUZLVH �LQFOXGLQJ� EXW QRW OLPLWHG WR� IHGHUDO DQG
VWDWH VHFXULWLHV ODZV�� WKDW 3ODLQWLIIV RU DQ\ RWKHU 6HWWOHPHQW &ODVV
0HPEHU� �L� DVVHUWHG LQ WKH Allegheny &RPSODLQW RU WKH Munoz 
&RPSODLQW� RU �LL� ever had, now have, or hereafter can, shall, 
or may have� GLUHFWO\� UHSUHVHQWDWLYHO\� GHULYDWLYHO\� RU LQ DQ\
RWKHU FDSDFLW\ WKDW� LQ IXOO RU SDUW� concern, relate to, arise out 
of, or are in any way connected to or based upon the 
allegations, transactions, facts, matters, occurrences, 
representations, or omissions LQYROYHG� VHW IRUWK� RU UHIHUUHG WR
LQ WKH &RPSODLQWV and that relate to the ownership of Common 
Stock and/or AMC Preferred Equity Units during the Class 
Period� H[FHSW FODLPV ZLWK UHJDUG WR HQIRUFHPHQW RI WKH
6HWWOHPHQW DQG WKLV 6WLSXODWLRQ���

7KLV DVWRQLVKLQJO\ EURDG UHOHDVH ZRXOG FRYHU QRW RQO\ FODLPV 3ODLQWLII SXUVXHG� EXW

SRWHQWLDOO\�

�� Id�
�� 6HWWOHPHQW � ��U� �HPSKDVLV DGGHG��



��

x 'HULYDWLYH FODLPV UHODWHG WR WKH +\FURIW PLQH RU VLPLODU LQYHVWPHQWV

PDGH E\ $0&� 7KH\ DUH PHQWLRQHG LQ WKH &RPSODLQW��� DQG HYHQ LI WKH

SXUFKDVHV SUHFHGH WKH FODVV SHULRG� WKH\ ³UHODWH´ WR FODVV RZQHUVKLS GXH

WR WKH FRQWLQXRXV RZQHUVKLS UHTXLUHPHQW���

x 'HULYDWLYH FKDOOHQJHV WR $0&¶V GHFLVLRQ WR JUDQW DZDUGV XQGHU RU

DPHQG WKH &RPSDQ\¶V ORQJ�WHUP LQFHQWLYH SODQ� IRU WKH VDPH

UHDVRQV����

x $Q\ VHFXULWLHV ODZVXLWV UHODWHG $URQ¶V WZHHWV DIWHU $XJXVW �� ��������

x 3RWHQWLDOO\� WKH &RPSDQ\¶V GHFLVLRQ WR DSSURYH� RQ )HEUXDU\ ��� �����

³VSHFLDO DZDUGV´ RI FRPSHQVDWLRQ LQ OLHX RI YHVWLQJ RI WKH ³���� 368

DZDUGV´ GLVFORVHG LQ WKH ���� 4� ���4���� ,W LV DW EHVW XQFOHDU ZKHWKHU

WKH %RDUG¶V GHFLVLRQ ZDV ³LQ DQ\ ZD\ FRQQHFWHG WR´ 'HIHQGDQWV¶

GHFLVLRQV WR SXUVXH WKH 7UDQVDFWLRQ�

�� &RPSO� � ���
�� Lewis v. Anderson� ��� $��G ����� ���� �'HO� ����� �³>$@ GHULYDWLYH
VKDUHKROGHU PXVW QRW RQO\ EH D VWRFNKROGHU DW WKH WLPH RI WKH DOOHJHG ZURQJ DQG DW
WLPH RI FRPPHQFHPHQW RI VXLW EXW WKDW KH PXVW DOVR PDLQWDLQ VKDUHKROGHU VWDWXV
WKURXJKRXW WKH OLWLJDWLRQ�´��
��� &RPSO� �� ��� ���
��� See, e.g.� $OOHJKHQ\ &RPSO� �� ��� ���
��� See .LWWLOD $II� ([� +� DW ���



��

7KH ODVW LWHP LOOXVWUDWHV WKH XQNQRZDEO\ EURDG VFRSH RI WKH UHOHDVH� any DFWLRQ WDNHQ

E\ WKH %RDUG VLQFH $XJXVW �� ����� NQRZQ RU XQNQRZQ WR VWRFNKROGHUV� PD\ EH

VXEMHFW WR WKH 6HWWOHPHQW VR ORQJ DV 'HIHQGDQWV FDQ ODWHU PDLQWDLQ LWV DFWLRQ LV

³UHODWH>G@ WR´ WKHLU GHFLVLRQ WR GLOXWH &RPPRQ VWRFNKROGHUV� ,Q VKRUW� WKH UHOHDVH

DSSOLHV WR ³DQ\ FODLP WKDW KDV some UHODWLRQVKLS²KRZHYHU UHPRWH RU WDQJHQWLDO²WR

DQ\ µIDFW�¶ µDFW¶ RU FRQGXFW µUHIHUUHG WR¶ LQ WKH $FWLRQ�´��� 7KDW LV RYHUEURDG XQGHU

'HODZDUH ODZ����

7KH 5HOHDVH DOVR YLRODWHV UHFHQW 'HODZDUH 6XSUHPH &RXUW DXWKRULW\ E\

SXUSRUWLQJ WR DEDQGRQ FODLPV WKH &ODVV ³KHUHDIWHU FDQ� VKDOO� RU PD\ KDYH´ DJDLQVW

'HIHQGDQWV� ,W LV EODFN OHWWHU ODZ WKDW ³D UHOHDVH LV RYHUO\ EURDG LI LW UHOHDVHV FODLPV

EDVHG RQ D VHW RI RSHUDWLYH IDFWV WKDW ZLOO RFFXU LQ WKH IXWXUH�´��� <HW WKH UHOHDVH

H[SOLFLWO\ EDUV DQ\ FODLP WKDW FRXOG DULVH EDVHG RQ D IXWXUH HYHQW VR ORQJ DV LW KDV

³DQ\ FRQQHFWLRQ WR´ DQ\ ³WUDQVDFWLRQ´ RU HYHQ ³IDFW´ LQ WKH &RPSODLQWV� 1XPHURXV

��� In re Philadelphia Stock Exchange, Inc.� ��� $��G ����� ���� �'HO� �����
�³PHLX´� �TXRWLQJ UniSuper� ��� $��G DW �����
��� 7KLV &RXUW KDV UHFHQWO\ UHIXVHG WR DSSURYH DW OHDVW WZR VHWWOHPHQWV EDVHG XSRQ
RYHUEUHDGWK IROORZLQJGriffith v. Stein� See Schumacher v. Loscalzo� &�$� 1R� �����
�����/:: DW ��±�� �'HO� &K� 6HSW� ��� ����� �7UDQV�� �UHIXVLQJ DSSURYDO WR
VHWWOHPHQW WKDW LQFOXGHG XQOLWLJDWHG GLVFORVXUH FODLPV�� Schumacher v. Dukes� &�$�
1R� ����������3$) DW �� �'HO� &K� 1RY� ��� ����� �7UDQV�� �UHIXVLQJ WR DSSURYH
VHWWOHPHQW WKDW UHOHDVHG FODLPV WKURXJK GDWH RI VHWWOHPHQW DSSURYDO� UDWKHU WKDQ WKRVH
FKDOOHQJHG LQ FRPSODLQW��  
��� Griffith� ��� $��G DW ���� �TXRWLQJ PHLX� ��� $��G DW ������ 
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IDFW SDWWHUQV IDOO ZLWKLQ WKLV VSDFH� )RU LQVWDQFH� VXSSRVH WKDW D IHGHUDO LQYHVWLJDWLRQ

GLVFRYHUV KHDOWK�DQG�VDIHW\ RU HQYLURQPHQWDO ZURQJGRLQJ DW WKH +\FURIW PLQH�

OHDGLQJ WR PDVVLYH PRQHWDU\ SHQDOWLHV� DORQJ ZLWK FUHGLEOH HYLGHQFH WKDW $0&

PDQDJHPHQW ZDV DZDUH RI WKLV DW WKH WLPH RI LQYHVWPHQW� $ Caremark�VW\OH

FRPSODLQW WR UHFRYHU GDPDJHV WKDW RQO\ DURVH DW WKH WLPH RI WKH JRYHUQPHQW

LQYHVWLJDWLRQ PD\ QRQHWKHOHVV EH EDUUHG�

7KH 6HWWOLQJ 3DUWLHV ZLOO QR GRXEW EHPRDQ WKH ³VSHFXODWLRQ´ LQKHUHQW LQ WKH

ODVW SDUDJUDSK� EXW WKDW LV WKH SRLQW� 6HWWOHPHQWV FRPSOLDQW ZLWK Griffith� PHLX� DQG

UniSuper GR QRW LQYLWH VSHFXODWLRQ EHFDXVH WKH\ FDQ RQO\ UHOHDVH FODLPV UHODWLQJ WR

SDVW HYHQWV�

,Q VXP� WKH 6HWWOHPHQW UHOHDVHV WKH YDOXDEOH FODLPV 3ODLQWLIIV GLG EULQJ�

SRWHQWLDOO\ YDOXDEOH FODLPV 3ODLQWLII QHYHU SXUVXHG� DQG IXWXUH FODLPV RI XQNQRZDEOH

YDOXH� 7KHVH FOHDUO\ H[FHHG WKH 6HWWOHPHQW¶V EHQHILW�

�� 3ODLQWLIIV ([DJJHUDWH WKH 9DOXH RI WKH 6HWWOHPHQW
&RQVLGHUDWLRQ�

3ODLQWLIIV¶ ���� PLOOLRQ YDOXDWLRQ RI WKH VHWWOHPHQW FRQVLGHUDWLRQ UHVWV RQ WKH

VDPH IODZHG DVVXPSWLRQ 'HIHQGDQWV PDGH FRQFHUQLQJ 3UHIHUUHG (TXLW\ 8QLWV�

'HIHQGDQWV SUHGLFWHG� XQUHDVRQDEO\� WKDW WKH FRPPRQ DQG SUHIHUUHG ZRXOG WUDGH DW



��

WKH VDPH SULFH���� �'HIHQGDQWV¶ RZQ DXWKRULW\ FRQVLGHUHG LW ³PRVW OLNHO\´ WKDW $3(V

ZRXOG WUDGH EHORZ &RPPRQ� DV WKH\ GLG����� 3ODLQWLIIV� VLPLODUO\ XQUHDVRQDEO\�

DVVXPH WKDW WKH 6HWWOHPHQW DQG 7UDQVDFWLRQ� ZKLFK DPRXQW WR D EHWUD\DO RI WKH UHWDLO

VWRFNKROGHUV WKDW VXVWDLQHG WKH &RPPRQ VKDUH SULFH WKURXJK WKH SDQGHPLF� ZLOO EH

XQDIIHFWHG���� 7KH 6HWWOHPHQW DQG 7UDQVDFWLRQ PD\ GHVWUR\ YDOXH LI UHWDLO

VWRFNKROGHUV IOHH� OHDYLQJ RQO\ IRUPHU SUHIHUUHG SXUFKDVHUV OLNH $QWDUD� ZKR

SXUFKDVHG DW OHVV WKDQ �� SHU VKDUH���� WR VXVWDLQ WKH VKDUH SULFH� 3ODLQWLIIV¶

VHWWOHPHQW YDOXDWLRQ ZRXOG WXPEOH ZLWK LW���� $V 3ODLQWLIIV FRQFHGH� ³RQH FDQQRW

GHILQLWLYHO\ SUHGLFW WKH SULFH DW ZKLFK $0& VWRFN ZLOO WUDGH IROORZLQJ WKH

&RQYHUVLRQ� � � �´���

3ODLQWLIIV DSSHDU HQWLUHO\ XQFRQFHUQHG ZLWK WKH 6HWWOHPHQW¶V HIIHFW RQ VPDOO

LQYHVWRUV� GHVSLWH $0&¶V ODUJHO\ UHWDLO VWRFNKROGHU EDVH� &RQVLGHU D VPDOO

VWRFNKROGHU KROGLQJ �� VKDUHV �ZRUWK ������� XQGHU 3ODLQWLIIV¶ DVVXPSWLRQV�� :LOO

VKH UHFHLYH � SRVW�&RQYHUVLRQ VKDUHV �WRR OLWWOH WR VKDUH LQ WKH 6HWWOHPHQW

��� '% DW ���
��� See '%� ([� 9� DW ��
��� See 3% DW ��� 5LSOH\ $II�� � ��F��
��� See 3%� ([� ��� DW ��
��� $V QRWHG EHORZ� QHLWKHU 3ODLQWLIIV QRU WKHLU FRXQVHO VHHN WR EH SDLG LQ &RPPRQ
VWRFN� 7KH\ ZDQW FDVK�
��� 3% DW ��
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&RQVLGHUDWLRQ� RU ��� �WKXV� SHUKDSV� EHQHILWWLQJ IURP WKH 6HWWOHPHQW�" 'HVSLWH WKH

SUHYDOHQFH RI &ODVV 0HPEHUV ZLWK VPDOO KROGLQJV� 3ODLQWLIIV DUH FR\� ZLWK WKHLU

H[SHUW VD\LQJ RQO\ WKDW ³SUHGLFWLQJ WKH DPRXQW RI FDVK SD\PHQW IRU IUDFWLRQDO VKDUHV

FDQQRW EH GRQH UHOLDEO\ LQ DGYDQFH ZLWKRXW DGGLWLRQDO LQIRUPDWLRQ � � � �´��� ,I

3ODLQWLIIV¶ H[SHUW FDQQRW NQRZ� KRZ FDQ VPDOO VWRFNKROGHUV"

)LQDOO\� LW¶V ZRUWK QRWLQJ WKDW 3ODLQWLIIV¶ DVVXPSWLRQV IODWWHU WKH YDOXH RI WKH

6HWWOHPHQW UHODWLYH WR WKH KDUP WKH WUDQVDFWLRQ GRHV WR $0&¶V FRPPRQ VWRFNKROGHUV�

7KH ���� ELOOLRQ HVWLPDWH GHVFULEHG DERYH LV EDVHG XSRQ WKH UDWLR RI &RPPRQ WR

3UHIHUUHG SULFHV WKDW SUHYDLOHG RQ 0D\ �� ����²DIWHU DUELWUDJHXUV KDG VWDUWHG WR ELG

XS WKH SULFH RI $3(V LQ DQWLFLSDWLRQ RI &RQYHUVLRQ� :HUH WKH 6HWWOHPHQW UHMHFWHG

DQG DQRWKHU VWRFNKROGHU DOORZHG WR SURVHFXWH WKH FDVH WR D SHUPDQHQW LQMXQFWLRQ� WKH

SULFH RI $3(V ZRXOG OLNHO\ IDOO� DQG &RPPRQ VKDUHV ULVH���� ,Q RWKHU ZRUGV� WKH ����

ELOOLRQ HVWLPDWH RI SRWHQWLDO GDPDJHV LV FRQVHUYDWLYH� DQG WKH GLIIHUHQFH EHWZHHQ WKH

6HWWOHPHQW¶V YDOXH DQG SRWHQWLDO UHFRYHU\ HYHQ PRUH VWDUN�

%� 7KH 2WKHU 3RON )DFWRUV :HLJK $JDLQVW $SSURYDO�

$V IRU WKH RWKHU Polk IDFWRUV� 3ODLQWLIIV FDQ KDUGO\ LQYRNH WKH ³GHOD\ DQG

H[SHQVH RI OLWLJDWLRQ´ WR MXVWLI\ WKHLU VHWWOHPHQW� :KLOH WKH 6HWWOHPHQW SURFHVV KDV

��� 5LSOH\ $II� � ��
��� $V QRWHG LQ WKH &RPSODLQW� WKH SULFH RI $3(V MXPSHG DIWHU $0& DQQRXQFHG
LWV LQWHQW WR FRQYHUW WKHP LQWR &RPPRQ VWRFN� &RPSO� � ���
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EHHQ FRPSOH[� WKH OLWLJDWLRQ LWVHOI KDV SURYHQ QR PRUH FRVWO\ RU OHQJWK\ WKDQ D W\SLFDO

H[SHGLWHG &KDQFHU\ FODLP� &HUWDLQO\� WKH FRVW LV LQVLJQLILFDQW LQ FRPSDULVRQ WR D

SRVVLEOH ���� ELOOLRQ GROODU EHQHILW WR WKH &ODVV�

$QG 3ODLQWLIIV RQO\ REOLTXHO\ DGGUHVV WKH HOHSKDQW LQ WKH URRP� WKH YLHZV RI

WKH SDUWLHV LQYROYHG� SUR DQG FRQ� 7KLV 6HWWOHPHQW KDV HYRNHG VWRFNKROGHU KRVWLOLW\

OLNHO\ XQSUHFHGHQWHG LQ &KDQFHU\ KLVWRU\� 0RVW VHWWOHPHQWV GUDZ QR REMHFWLRQV����

D KDQGIXO GUDZ RQH RU WZR� 7KH GRFNHW LQ WKLV FDVH FRQWDLQV RYHU ��� HQWULHV� PRVWO\

JHQHUDWHG E\ VWRFNKROGHUV GLVVDWLVILHG ZLWK 3ODLQWLIIV¶ EDUJDLQ�

,Q VXP� WKH 6HWWOHPHQW RIIHUV WRR OLWWOH FRQVLGHUDWLRQ WR FRPSHQVDWH WKH &ODVV

IRU WKH KDUPV DFWXDOO\ OLWLJDWHG LQ WKLV FDVH� PXFK OHVV WKH RYHUEURDG DQG XQODZIXO

UHOHDVH RIIHUHG E\ 3ODLQWLIIV� 7KH &RXUW� LQ H[HUFLVLQJ LWV EXVLQHVV MXGJPHQW� VKRXOG

UHMHFW LW�

,,� 7+( &/$66 6+28/' 127 %( &(57,),(' $6 352326('�

2I FRXUVH� 3ODLQWLIIV DUH IUHH WR H[HUFLVH WKHLU RZQ EXVLQHVV MXGJPHQW DQG

VHWWOH WKHLU LQGLYLGXDO FODLPV� �)UDQFKL KDV GLVPLVVHG GR]HQV RI FDVHV ZLWK SUHMXGLFH

RQO\ WR KLPVHOI����� 7KH\ VKRXOG QRW EH SHUPLWWHG WR GUDJ QRQFRQVHQWLQJ

��� See In re Trulia, Inc. S’holder Litig.� ��� $��G ���� ��� �'HO� &K� ����� �DW
VHWWOHPHQW� WKH &RXUW ³UDUHO\ UHFHLYHV DQ\ VXEPLVVLRQV H[SUHVVLQJ DQ RSSRVLQJ
YLHZSRLQW´��
��� See .LWWLOD $II�� ([� '�
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VWRFNKROGHUV DORQJ ZLWK WKHP� $0&V VWRFNKROGHUV QHYHU YRWHG WR EH UHSUHVHQWHG E\

D SURIHVVLRQDO SODLQWLII DQG D SHQVLRQ IXQG�

$W WKH YHU\ OHDVW� WKH &RXUW VKRXOG SHUPLW QRQ�FRQVHQWLQJ VWRFNKROGHUV WR RSW

RXW WR SXUVXH WKHLU RZQ FODLPV� 7KH DUJXPHQWV DJDLQVW FODVV FHUWLILFDWLRQ DUH

SDUWLFXODUO\ DFXWH KHUH� ZKHUH 3ODLQWLIIV DQG WKHLU IHOORZ FODVV PHPEHUV VHHN

GLIIHUHQW IRUPV RI UHOLHI DQG WKHUH DUH YDOLG FRQFHUQV DERXW 3ODLQWLIIV¶ DGHTXDF\

XQH[SORUHG E\ 'HIHQGDQWV¶ GLVFRYHU\�

$� 'XH 3URFHVV 5HTXLUHV 3URYLGLQJ DQ 2SW�2XW WR WKH $SHV�

$ VHWWOHPHQW FDQQRW ³GHQ\ D GLVFUHWLRQDU\ RSW�RXW ULJKW ZKHUH WKH SROLF\

IDYRULQJ JOREDO VHWWOHPHQW >LV@ RXWZHLJKHG E\ GXH SURFHVV FRQFHUQV�´��� 7KH

GHFLVLRQ ³PXVW EH DVVHVVHG EDVHG RQ WKH IDFWV DQG FLUFXPVWDQFHV DW WKH WLPH RI WKH

VHWWOHPHQW�FHUWLILFDWLRQ KHDULQJ�´��� ,Q In re Celera Corporation Shareholder 

Litigation� WKH 6XSUHPH &RXUW UHYHUVHG DSSURYDO RI D QRQ�RSW�RXW VHWWOHPHQW ZKHUH

D FODVV SODLQWLII ZDV ³EDUHO\´ DGHTXDWH DQG D VLJQLILFDQW VWRFNKROGHU ZDV UHDG\ WR

SURVHFXWH LGHQWLILDEOH DQG VXSSRUWDEOH FODLPV IRU PRQH\ GDPDJHV���� 7KH GXH

SURFHVV FRQFHUQ KHUH� ZKLOH GLIIHUHQW� LV RI HTXDO VLJQLILFDQFH�

��� In re Celera Corp. S’holder Litig.� �� $��G ���� ��� �'HO� ������
��� Id�
��� Id�
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³>8@QOHVV WKH UHOLHI VRXJKW E\ WKH SDUWLFXODU SODLQWLIIV ZKR EULQJ WKH VXLW FDQ

EH WKRXJKW WR EH ZKDW ZRXOG EH GHVLUHG E\ WKH RWKHU PHPEHUV RI WKH FODVV� LW ZRXOG

EH LQHTXLWDEOH WR UHFRJQL]H SODLQWLIIV DV UHSUHVHQWDWLYH� DQG D YLRODWLRQ RI GXH

SURFHVV WR SHUPLW WKHP WR REWDLQ D MXGJPHQW ELQGLQJ DEVHQW SODLQWLIIV�´��� +HUH� 0V�

,]]R DQG RWKHU GLVVHQWLQJ VWRFNKROGHUV GHVLUH D SHUPDQHQW LQMXQFWLRQ SUHYHQWLQJ RYHU

���� ELOOLRQ LQ KDUP WR &RPPRQ VWRFNKROGHUV �XQGHU 3ODLQWLIIV¶ DVVXPSWLRQV�� RU D

SRVW�7UDQVDFWLRQ GDPDJHV UXOLQJ UHVWRULQJ WKHLU RZQHUVKLS VWDNH� 3ODLQWLIIV� RQ WKH

RWKHU KDQG� DGPLW WKDW HYHQ KDG WKH\ ZRQ D SUHOLPLQDU\ LQMXQFWLRQ� WKH\ ZRXOG RQO\

KDYH ³OHYHUDJH>G@ WKH LQMXQFWLRQ WR DFKLHYH DQ HFRQRPLF EHQHILW IRU &ODVV PHPEHUV´

WR ³RIIVHW>@ VRPH RI WKLV GLOXWLRQ�´��� 3ODLQWLIIV¶ GHVLUH LV FRQVLVWHQW ZLWK WKHLU

GHFLVLRQ� LQ VHOHFWLQJ DQ RSHUDWLYH FRPSODLQW� WR VHOHFW WKH RQH WKDW GLG QRW WKUHDWHQ

'HIHQGDQWV ZLWK GDPDJHV����

7KH SDUWLHV¶ FLWDWLRQV WR FDVHV LQYROYLQJ PHUJHU VHWWOHPHQWV RU FRPSHQVDWLRQ

SODQV DUH QRW FRPSHOOLQJ���� $V &KDQFHOORU $OOHQ QRWHG� LQ D PHUJHU FDVH ³DOO

��� Prezant� ��� $��G DW ��� �HPSKDVLV DGGHG��
��� 3% DW ��� �� see also 3% DW �� ���
��� See '% DW �� Q�����
��� See 3% DW ������ '% DW ������ 1RWDEO\� 'HIHQGDQWV FLWH WR VHYHUDO
FHUWLILFDWLRQ RUGHUV WKDW FRQWDLQ QR HYLGHQFH RI KDYLQJ EHHQ FRQWHVWHG E\ DQ\
REMHFWRU� See '% DW �� �FLWLQJ Turberg v. ArcSight, Inc�� ���� :/ �������� DW �
�'HO� &K� 6HSW� ��� �������
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PHPEHUV RI WKH VWRFNKROGHU FODVV DUH VLWXDWHG precisely similarly ZLWK UHVSHFW WR

HYHU\ LVVXH RI OLDELOLW\ DQG GDPDJHV´ DQG ³WR OLWLJDWH PDWWHUV VHSDUDWHO\ ZRXOG

VXEMHFW WKH GHIHQGDQW WR WKH ULVN RI GLIIHUHQW VWDQGDUGV RI FRQGXFW ZLWK UHVSHFW WR WKH

VDPH DFWLRQ�´��� 7KDW LV QRW WKH FDVH KHUH� WKH FRQIOLFW LQYROYHV DQWDJRQLVWLF LQWHUHVWV

EHWZHHQ $0& &RPPRQ VWRFNKROGHUV DQG 3UHIHUUHG XQLWKROGHUV DV PXFK DV EHWZHHQ

WKH &ODVV DQG GLUHFWRUV���� $SDUW IURP 'HIHQGDQWV� DOO $0& &RPPRQ VWRFNKROGHUV

GXULQJ WKH FODVV SHULRG DUH PHPEHUV²HYHQ LI WKH\ RZQ PRUH $3(V WKDQ &RPPRQ�

ZRXOG SURILW IURP WKH 7UDQVDFWLRQ� DQG ZRXOG ORVH WKHLU ZLQGIDOO LI LW ZHUH HQMRLQHG�

$OO &ODVV PHPEHUV DUH WKXV QRW ³VLWXDWHG SUHFLVHO\ VLPLODUO\´ ZLWK UHVSHFW WR

GDPDJHV²VRPH ORVH� DQG VRPH ZLQ� LI WKH 6HWWOHPHQW DQG 7UDQVDFWLRQ SURFHHG� $V

IRU LQFRQVLVWHQW DGMXGLFDWLRQ� ZLWKRXW DQ RSW�RXW� WKH SURSULHW\ RI $URQ¶V DFWLRQV ZLOO

QHYHU EH DGMXGLFDWHG DW DOO����

��� Turner v. Bernstein� ��� $��G ��� �� �'HO� &K� ����� �HPSKDVLV DGGHG�
�TXRWLQJ In re Mobile Communications Corp. of Am., Inc. Consol. Litig.� ���� :/
����� DW ��� �� �'HO� &K� -DQ� �� ����� �HPSKDVLV RPLWWHG���
��� 1RU GRHV In re Straight Path Communications Inc. Consolidated Stockholder 
Litigation ZHLJK DJDLQVW DQ RSW�RXW ULJKW� ���� :/ �������� DW �� �'HO� &K� -XQH
��� ����� �FLWHG 3% DW ��� '% DW ���� Straight Path UHMHFWHG D FODVV FHUWLILFDWLRQ
FKDOOHQJH by defendants ZKR VSHFXODWHG WKDW VRPH VWRFNKROGHUV PLJKW RZQ VKDUHV
LQ ERWK D FRPSDQ\ DQG LWV IRUPHU SDUHQW� Id� DW �� ,W GLG QRW DGGUHVV ZKHWKHU RSW�
RXW ULJKWV DUH DSSURSULDWH ZKHUH� DV KHUH� GR]HQV RI VWRFNKROGHUV KDYH DSSHDUHG WR
RSSRVH WKHLU SXUSRUWHG UHSUHVHQWDWLYHV�
��� 7KH &RXUW FRXOG SRWHQWLDOO\ DGGUHVV VRPH LVVXHV E\ GLYLGLQJ WKH FODVV LQWR
VXE�FODVVHV� See Goodrich v. E.F. Hutton Group, Inc.� ���� :/ ������ DW � �'HO�
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3ODLQWLIIV¶ ³SUDJPDWLF´ FRQFHUQV DUH� LQ IDFW� VHOI�LQIOLFWHG ZRXQGV���� 7KH

3DUWLHV FKRVH WR VHWWOH ZLWKRXW ILUVW FHUWLI\LQJ D FODVV DQG DOORZLQJ VWRFNKROGHUV WR

OLWLJDWH WKH TXHVWLRQ RI RSW�RXWV� ,I 3ODLQWLIIV EHOLHYH LW WRR EXUGHQVRPH WR FRQVWUXFW

D SURFHVV WKDW SHUPLWV GLVVHQWLQJ VWRFNKROGHUV WR PDNH WKHLU RZQ GHFLVLRQ� WKH

VROXWLRQ LV WR UHMHFW WKH VHWWOHPHQW� QRW GUDJ DORQJ GLVVHQWHUV� 6LPLODUO\� 3ODLQWLIIV

VKRXOG QRW EH SHUPLWWHG WR FKRRVH VHWWOHPHQW FRQVLGHUDWLRQ LQ D IRUP WKDW WKH\ VD\ LV

WRR EXUGHQVRPH WR DOORZ RSW RXWV� DQG WKHQ DUJXH WKDW WKHLU XQLODWHUDO GHFLVLRQ

UHTXLUHV D QRQ�RSW�RXW VHWWOHPHQW�

7KH QXPEHU RI VWRFNKROGHU REMHFWRUV LQ WKLV FDVH LV XQSUHFHGHQWHG� *LYHQ WKH

OHYHO RI GLVVHQW DQG WKH VLJQLILFDQW GDPDJH WKDW WKH 6HWWOHPHQW DQG 7UDQVDFWLRQ LQIOLFW

XSRQ WKH ³$SHV�´ QRW SHUPLWWLQJ WKHP WR RSW RXW ZRXOG EH IXQGDPHQWDOO\ LQHTXLWDEOH�

&K� 0DU� ��� ����� �GLYLGLQJ D FODVV LQWR WZR VXEFODVVHV UDWKHU WKDQ UXOLQJ RQ WKH
PHULWV RI D VWDWXWH�RI�OLPLWDWLRQV GHIHQVH WKDW DSSOLHG WR RQO\ VRPH FODVV PHPEHUV��
)RU LQVWDQFH� D VXEFODVV RI VWRFNKROGHUV ZKR RZQHG EHIRUH 'HIHQGDQWV LVVXHG WKH
3UHIHUUHG (TXLW\ 8QLWV �DQG WKXV SRVVHVV GHULYDWLYH FODLPV 3ODLQWLIIV SURSRVH WR
UHOHDVH� FRXOG EH VHSDUDWHG IURP D VXEFODVV ZKR SXUFKDVHG DIWHU� *LYHQ WKH EUHDGWK
RI FODLPV 3ODLQWLIIV SURSRVH WR UHOHDVH� KRZHYHU� DWWHPSWLQJ WR GLYLQH DSSURSULDWH
VXEFODVVHV FRXOG EH PRUH XQZLHOG\ WKDQ VLPSO\ SHUPLWWLQJ GLVVHQWLQJ VWRFNKROGHUV
WR RSW RXW�
��� 3% DW ������
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%� 7KH 6HWWOHPHQW &DQQRW %H &HUWLILHG 8QGHU 5XOH ���D�����

$SSURYLQJ WKH 6HWWOHPHQW LQ LWV SUHVHQW� QRQ�RSW�RXW IRUP ZRXOG RIIHQG GXH

SURFHVV� ,W LV QRW D TXHVWLRQ RI ZKHWKHU ³WKH UHOLHI VRXJKW E\ WKH SDUWLFXODU SODLQWLIIV

� � � FDQ EH WKRXJKW WR EH ZKDW ZRXOG EH GHVLUHG E\ WKH RWKHU PHPEHUV RI WKH

FODVV�´��� $Q HFRQRPLF ³RIIVHW´ WR GLOXWLRQ LV QRW ZKDW PDQ\ PHPEHUV RI WKH &ODVV

GHVLUH� DV DWWHVWHG E\ WKH YHU\ KLJK QXPEHU RI REMHFWRUV� 1RZ WKDW 3ODLQWLIIV DGPLW

WKH\ ZLOO QR ORQJHU VHHN D SHUPDQHQW LQMXQFWLRQ� WKH\ VKRXOG QRW EH SHUPLWWHG WR

UHSUHVHQW VWRFNKROGHUV ZKR ZRXOG�

$ ³GHWHUPLQDWLRQ RI WKH DGHTXDF\ RI D FODVV UHSUHVHQWDWLYH LV DQ µHVVHQWLDO

FRPSRQHQW¶ RI WKH VHWWOHPHQW DSSURYDO SURFHVV�´��� $ VHWWOHPHQWV¶ SURSRQHQWV EHDU

WKH EXUGHQ RI HVWDEOLVKLQJ DGHTXDF\� DV WKH\ GR ZLWK DOO FODVV FHUWLILFDWLRQ

HOHPHQWV���� 3ODLQWLIIV RIIHU QR IDFWV RQ WKLV SRLQW� DVVHUWLQJ PHUHO\ WKDW WKH

6HWWOHPHQW LWVHOI VDWLVILHV WKH PDQGDWHG LQTXLU\���� 7KLV LV SXUH ipse dixit�

7KH &RXUW¶V JUDQW RI REMHFWRU DFFHVV WR WKH GLVFRYHU\ UHFRUG� KRZHYHU�

VHSDUDWHV WKLV FDVH IURP WKH W\SLFDO VHWWOHPHQW ZKHUH VXFK EDUH�ERQHV SUHVHQWDWLRQV

��� Prezant� ��� $��G DW ��� �HPSKDVLV DGGHG��
��� In re Infinity Broadcasting Corp. S’holders Litig.� ��� $��G ���� ��� �'HO�
����� �TXRWDWLRQ RPLWWHG��
��� Dieter v. Prime Computer, Inc.� ��� $��G ����� ���� �'HO� &K� ������
��� 3% DW ��� ,I 3ODLQWLIIV ZLWKKHOG IDFWV UHOHYDQW WR WKLV DUJXPHQW IRU UHSO\�
REMHFWRUV VKRXOG KDYH WKH RSSRUWXQLW\ WR DGGUHVV DQ\ QHZ LQIRUPDWLRQ LQ D VXU�UHSO\�



��

SUHYDLO XQRSSRVHG� (YHQ DSDUW IURP 3ODLQWLIIV¶ DEDQGRQPHQW RI D SHUPDQHQW

LQMXQFWLRQ DV D IRUP RI UHOLHI� WKH UHFRUG FDVWV GRXEW XSRQ WKHLU DELOLW\ WR UHSUHVHQW

WKH &ODVV� 7KH GLVFRYHU\ UHFRUG UHYHDOV GLVTXLHWLQJ IDFWV DERXW HDFK 3ODLQWLII�

Franchi� )UDQFKL� ZKR SURGXFHG RQO\ WZR GRFXPHQWV LQ GLVFRYHU\� RZQV

RQO\ �� VKDUHV DQG RIIHUV QR HYLGHQFH WKDW KH SXUFKDVHG WKHP EHIRUH 1RYHPEHU

�������� +H PD\ UHFHLYH QRWKLQJ LQ WKH 6HWWOHPHQW� ,W LV XQFOHDU KRZ KH FRXOG VZHDU�

LQ KLV FRPSODLQW� WR KDYH RZQHG $0& VWRFN ³DW WKH WLPH RI WKH ZURQJV FRPSODLQHG

RI´²LQFOXGLQJ� IRU LQVWDQFH� LVVXDQFH RI $3(V²LQ KLV FRPSODLQW���� +LV KLVWRU\ RI

VXH�DQG�VHWWOH OLWLJDWLRQ DQG IUHTXHQW SXUVXLW RI PRRWQHVV IHHV IRU KLV FRXQVHO UDLVHV

GRXEWV WKDW KH HYHU LQWHQGHG WR SXUVXH D SHUPDQHQW LQMXQFWLRQ�

Allegheny� ,QVWLWXWLRQDO VWRFNKROGHUV DUH RIWHQ WRXWHG DV VXSHULRU

UHSUHVHQWDWLYHV GXH WR WKHLU JHQHUDOO\ ODUJHU LQYHVWPHQWV DQG WKHLU VXSHULRU RYHUVLJKW

RI FODVV FRXQVHO� $OOHJKHQ\� KRZHYHU� RZQV UHODWLYHO\ IHZ VKDUHV� ,]]R DORQH KROGV

PRUH WKDQ WKUHH WLPHV PRUH &RPPRQ VKDUHV DQG 3UHIHUUHG XQLWV���� $OOHJKHQ\ LV

DOVR D IUHTXHQW OLWLJDWRU� EXW W\SLFDOO\ SXUVXHV FDVHV ZKHUH WKH IXQG KDV PXFK JUHDWHU

��� &RQI� 'LVF� '%� DW )UDQFKLB����������� '�,� ���� )UDQFKL $II� � ��
��� ���������� '�,� �� )UDQFKL $II� � ��
��� Compare .LWWLOD $II�� ([� * ������ $0& DQG ����� $3(V� with &RQI� 'LVF�
'% DW $&5�$0&������������ ���� $0&V DQG ��� $3(V��
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H[SRVXUH���� $QG WKH SUHVXPHG DGYDQWDJHV RI LQVWLWXWLRQDO VWRFNKROGLQJ GLVDSSHDU

ZKHQ WKH LQGLYLGXDOV ZKR PDQDJH SHQVLRQ IXQGV UHFHLYH SROLWLFDO GRQDWLRQV����

3XEOLFO\ DYDLODEOH GRFXPHQWV VKRZ ODUJH DQG FRQFHUQLQJ FRQWULEXWLRQV WR DW OHDVW

RQH $OOHJKHQ\ ERDUG IURP DQRWKHU IUHTXHQW OLWLJDWRU���� ,I 'HIHQGDQWV WRRN DQ\

GLVFRYHU\ RQ WKLV LVVXH� LW LV QRW UHIOHFWHG LQ WKH GRFXPHQWV $OOHJKHQ\ SURGXFHG�

Munoz. (YHQ EHIRUH KLV DSSDUHQW ZLWKGUDZDO� 0XQR]¶V ODUJH PDUJLQ

SRVLWLRQV²D OLWWOH OHVV WKDQ KDOI KLV VKDUHV� ZLWK WKH H[WHQW RI KLV PDUJLQ H[SRVXUH

XQNQRZQ²UDLVH TXHVWLRQV FRQFHUQLQJ KLV ULVN DYHUVLRQ� 0DUJLQ LQYHVWPHQWV DUH

ULVNLHU WKDQ W\SLFDO LQYHVWPHQWV� ZKLFK PD\ UHQGHU KLV FRQFHUQ DERXW $0&¶V

VXSSRVHG ³ILQDQFLDO GLVWUHVV´ PRUH NHHQ WKDQ RWKHU &RPPRQ VWRFNKROGHUV�

6LJQLILFDQWO\� 3ODLQWLIIV DGPLW WKDW WKH\ VHWWOHG RQ WKH HYH RI WKH 0XQR]

GHSRVLWLRQ� ZKLOH 0XQR] DQG $OOHJKHQ\ ZHUH SUHSDULQJ WR WHVWLI\���� +DG WKRVH

GHSRVLWLRQV WDNHQ SODFH� 'HIHQGDQWV ZRXOG KDYH EHHQ DEOH WR ILOO KROHV LQ WKH

GLVFRYHU\ UHFRUG WKDW PLJKW KDYH FDVW PRUH GRXEW RQ 3ODLQWLIIV¶ DGHTXDF\� 7KH\

FRXOG DOVR KDYH VRXJKW LQIRUPDWLRQ FRQFHUQLQJ ZKHWKHU 0XQR]¶V PDUJLQ WUDGHV

��� See .LWWLOD $II�� ([� ,�
��� See QRWH ��� supra�
��� See id. DW ([� (�
��� 3% DW ������
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FRQWLQXHG DIWHU )HEUXDU\� $EVHQW IXUWKHU LQIRUPDWLRQ� WKH &RXUW VKRXOG QRW EH

VDWLVILHG WKDW WKH 5XOH ���D���� UHTXLUHPHQW KDV EHHQ PHW�

,Q VXP� WKH FRQIOLFW EHWZHHQ WKH &ODVV DQG LWV SXUSRUWHG UHSUHVHQWDWLYHV²

PDGH REYLRXV WKURXJK WKH XQSUHFHGHQWHG UHVLVWDQFH VKRZQ RQ WKH GRFNHW²UHQGHUV

D QRQ�RSW�RXW FODVV XQFHUWLILDEOH� 2Q KHU RZQ� 0V� ,]]R¶V ILQDQFLDO LQWHUHVW LQ WKH

6HWWOHPHQW RXWZHLJKV WKDW RI HYHU\ 3ODLQWLII H[FHSW 0XQR]²FRQFHUQLQJ ZKRP D

PRWLRQ WR ZLWKGUDZ LV SHQGLQJ²DQG RWKHU REMHFWLQJ VWRFNKROGHUV GRXEWOHVVO\ KROG

PRUH VLJQLILFDQW SRVLWLRQV� 7KRVH FODVV PHPEHUV VKRXOG EH DEOH WR FKRRVH WR SXUVXH

UHDO� PHDQLQJIXO UHOLHI WKURXJK D SHUPDQHQW LQMXQFWLRQ� 7KH\ DUH QRW DGHTXDWHO\

UHSUHVHQWHG E\ 3ODLQWLIIV ZKR KDYH IRUVDNHQ YDOXDEOH UHPHGLHV� WZR RI ZKRP VWDQG

WR JDLQ PRUH IURP LQFHQWLYH DZDUGV WKDQ WKH\ ZLOO ORVH IURP WKH 6HWWOHPHQW����

��� 0XOWLSOH REMHFWRUV KDYH FRQWHQGHG WKDW &ODVV 0HPEHUV¶ GXH SURFHVV ULJKWV
KDYH EHHQ HQGDQJHUHG EHFDXVH VWRFNKROGHUV GLG QRW UHFHLYH WKHLU SRVWFDUG QRWLFHV�
See, e.g.� '�,� ���� ���� +LVWRULFDOO\� WKLV &RXUW KDV QRW EHHQ V\PSDWKHWLF WR VXFK
DUJXPHQWV� See In re Activision Blizzard, Inc. S’holder Litig.� ��� $��G ����� ����
�'HO� &K� ����� �QRWLQJ WKDW D VWRFNKROGHU ZKR FKRRVHV WR UHJLVWHU VKDUHV LQ WKH QDPH
RI D QRPLQHH ³WDNHV WKH ULVNV DWWHQGDQW ZLWK VXFK DQ DUUDQJHPHQW� LQFOXGLQJ WKH ULVN
WKDW KH PD\ QRW UHFHLYH QRWLFH RI FRUSRUDWH SURFHHGLQJV´ �FLWDWLRQ RPLWWHG��� 7KXV�
0V� ,]]R KDV QRW MRLQHG WKHVH PRWLRQV�

+RZHYHU� WKLV FDVH SURYLGHV D YHKLFOH WR UHYLVLW Activision¶V WKHVLV� &ODVV
SODLQWLIIV W\SLFDOO\ SURSRVH D SURFHVV WKDW SURYLGHV D VHPEODQFH RI QRWLFH� UDWKHU WKDQ
QRWLFH LQ IDFW� $V WKLV FDVH PDNHV PDQLIHVW� UHFRUG KROGHUV IUHTXHQWO\ IDLO WR IRUZDUG
QRWLFH WR VWRFNKROGHUV� HVSHFLDOO\ LQ D VKRUW RQH�PRQWK SHULRG� DQG FODVV SODLQWLIIV
WHQG QRW WR VXH EURNHUV IRU WKDW EUHDFK RI GXW\� 7KXV� DV ODWH DV WKH GD\ EHIRUH WKH
REMHFWLRQ GHDGOLQH� 3ODLQWLIIV¶ FRXQVHO UHFHLYHG HPDLOV IURP VWRFNKROGHUV VWDWLQJ WKDW
WKH\ KDG RQO\ UHFHQWO\ UHFHLYHG WKHLU SRVWFDUG� See, e.g.� .LWWLOD $II�� ([� -� 7KLV LV
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3ODLQWLII¶V ��� PLOOLRQ IHH UHTXHVW LV H[FHVVLYH XQGHU WKH SUHFHGHQW RI WKLV

&RXUW DQG WKH 'HODZDUH 6XSUHPH &RXUW� 7KLV LV HVSHFLDOO\ WUXH EHFDXVH� GHVSLWH

3ODLQWLII¶V SXUSRUWHG FRQFHUQ IRU $0&¶V FDVK EXUQ UDWH� WKHLU FRXQVHO LQVLVW RQ

SD\PHQW LQ FDVK� 7KH &RXUW VKRXOG HLWKHU GUDPDWLFDOO\ VODVK DQ\ IHH WR UHIOHFW WKH

XQFHUWDLQ YDOXH RI WKH VHWWOHPHQW FRQVLGHUDWLRQ� RUGHU WKDW DQ\ IHH RU LQFHQWLYH DZDUG

EH SDLG LQ VWRFN �WR EH KHOG IRU D VHW SHULRG�� RU GHIHU DQ\ GHFLVLRQ RQ IHHV XQWLO DIWHU

WKH 6HWWOHPHQW LV H[HFXWHG DQG ILQDO�

'HODZDUH FRXUWV VXEMHFW IHH UHTXHVWV WR ULJRURXV VFUXWLQ\� XVLQJ WKH IDPLOLDU

Sugarland IDFWRUV WR HQVXUH WKDW IHHV DUH UHDVRQDEOH���� 0RYDQWV EHDU WKH EXUGHQ RI

HVWDEOLVKLQJ UHDVRQDEOHQHVV���� 3ODLQWLIIV FDQQRW GR VR KHUH�

FRQVLVWHQW ZLWK WKH REVHUYDWLRQ RI 3URIHVVRU 6HDQ *ULIILWK WKDW KH ³UHFHLYHG IRUPDO
QRWLFH LQ OHVV WKDQ KDOI RI WKH VHWWOHPHQWV LQ KLV SRUWIROLR RI PHUJHU FODLPV�´ 6HDQ -�
*ULIILWK 	 $QWKRQ\ $� 5LFNH\� Objections to Disclosure Settlements: A How-To 
Guide� �� 2NOD� /� 5HY� ���� ��� ������� (VSHFLDOO\ LQ FDVHV LQYROYLQJ FRPSDQLHV
ZLWK D ODUJHO\ UHWDLO VWRFNKROGHU EDVH� PRUH YLJRURXV QRWLFH SURFHGXUHV �DQG ORQJHU
QRWLFH SHULRGV� PD\ EH DGYLVDEOH� 
��� In re Cox Radio, Inc. S’holders Litig.� ���� :/ �������� DW �� �'HO� &K�
0D\ �� ������ aff’d� � $��G ��� �'HO� ����� �FLWLQJ Sugarland Indus., Inc. v. Thomas�
��� $��G ���� ��� �'HO� �������
��� See Boyer v. Wilmington Materials, Inc�� ���� :/ ������� DW � �'HO� &K�
0D\ ��� ������ 
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$� 7KH ³%HQHILW´ RI WKH 6HWWOHPHQW LV 7ULYLDO LQ &RPSDULVRQ WR
WKH +DUP WKH 7UDQVDFWLRQ ,QIOLFWV RQ WKH $SHV�

$V GLVFXVVHG DERYH���� 3ODLQWLIIV H[DJJHUDWH WKH 6HWWOHPHQW¶V YDOXH� DVVXPLQJ

WKDW WKH 6HWWOHPHQW DQG 7UDQVDFWLRQ²ZKLFK DPRXQW WR D EHWUD\DO RI WKH UHWDLO

VWRFNKROGHUV WKDW KDYH VXVWDLQHG WKH &RPPRQ VKDUH SULFH WKURXJK WKH SDQGHPLF²

ZLOO QRW DIIHFW $0&¶V PDUNHW FDSLWDOL]DWLRQ���� ,I WKH 6HWWOHPHQW DQG 7UDQVDFWLRQ

GHVWUR\ YDOXH²EHFDXVH UHWDLO VKDUHKROGHUV IOHH� OHDYLQJ RQO\ IRUPHU SUHIHUUHG

SXUFKDVHUV OLNH $QWDUD WR VXVWDLQ WKH VKDUH SULFH²$0&¶V PDUNHW FDSLWDOL]DWLRQ PD\

WXPEOH� 3ODLQWLIIV¶ VHWWOHPHQW YDOXDWLRQ ZRXOG WXPEOH ZLWK LW� 1RWDEO\� QHLWKHU

3ODLQWLIIV QRU WKHLU FRXQVHO ZLVK WR EH SDLG LQ SRVW�7UDQVDFWLRQ $0& &RPPRQ

VWRFN²WKH\ ZDQW FDVK� $V WKH\ FRQFHGH� ³RQH FDQQRW GHILQLWLYHO\ SUHGLFW WKH SULFH

DW ZKLFK $0& VWRFN ZLOO WUDGH IROORZLQJ WKH &RQYHUVLRQ� � � �´���

7KH &RXUW FRXOG DFFRXQW IRU WKLV XQFHUWDLQW\ LQ WKUHH ZD\V� )LUVW� LW FRXOG

KHDYLO\ GLVFRXQW 3ODLQWLIIV¶ YDOXDWLRQ� SHUKDSV E\ ��� RU PRUH���� 6HFRQG� LW FRXOG

��� See 6HFWLRQ ,�$��� supra�
��� See 3% DW ��� 5LSOH\ $II� � ��F��
��� 3% DW ��
��� )LIW\ SHUFHQW PD\ EH WRR FRQVHUYDWLYH JLYHQ WKH VSHFXODWLYH YDOXH RI WKH
FRQVLGHUDWLRQ� $V DOUHDG\ QRWHG� 'HIHQGDQWV EHOLHYHG WKDW $3(V ZRXOG WUDGH DW WKH
VDPH YDOXH DV FRPPRQ� EXW $3(V WKHQ WUDGHG DW D ��� GLVFRXQW E\ )HEUXDU\ �����
'% DW ��� ,I 3ODLQWLIIV DUH VLPLODUO\ PLVWDNHQ DQG WKH SRVW�7UDQVDFWLRQ &RPPRQ
VWRFN YHHUV WRZDUG $3(�OHYHO SULFHV� D ��� GLVFRXQW ZLOO EH JHQHURXV�
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UHTXLUH WKDW DQ\ IHH RU LQFHQWLYH DZDUG EH SDLG LQ FRPPRQ VWRFN� WR EH KHOG IRU D

VKRUW SHULRG �SHUKDSV D PRQWK�� VR WKDW 3ODLQWLIIV DQG WKHLU FRXQVHO DFFHSW VRPH RI

WKH VDPH ULVN WKH\ ZRXOG LPSRVH RQ WKH FODVV���� +RZHYHU� JLYHQ WKDW WKH HIIHFW RI

WKH 7UDQVDFWLRQ ZLOO OLNHO\ EH REYLRXV VKRUWO\ DIWHU WKH &RQYHUVLRQ� WKH PRVW HDVLO\

DGPLQLVWUDEOH VROXWLRQ ZRXOG EH WR UXOH ILUVW RQ WKH 6HWWOHPHQW DQG WKHQ� LI LW EHFRPHV

ILQDO� DGGUHVV 3ODLQWLIIV¶ IHH SHWLWLRQ DIWHU WKH &RQYHUVLRQ� 7KLV KDV WKH DGGLWLRQDO

DGYDQWDJH RI DOORZLQJ 3ODLQWLII� DQG 2EMHFWRU�IHH SHWLWLRQV WR EH GHFLGHG

VLPXOWDQHRXVO\� DV WKLV &RXUW KDV UHTXLUHG LQ DQRWKHU UHFHQW FDVH���� 3ODLQWLIIV FRXOG

KDUGO\ FRPSODLQ� LI� DV 'HIHQGDQWV FRQWHQG� WKH 7UDQVDFWLRQ LV YDOXH�FUHDWLQJ�

3ODLQWLIIV¶ IHHV ZRXOG LQFUHDVH�

8OWLPDWHO\� 3ODLQWLIIV¶ FRXQVHO VKRXOG VKDUH LQ WKH ULVN WKHLU 6HWWOHPHQW

LPSRVHV RQ XQZLOOLQJ FODVV PHPEHUV� 3ODLQWLIIV SXUSRUW WR KDYH DEDQGRQHG WKHLU

FDVH RXW RI IHDU WKDW ³$0& ZRXOG XOWLPDWHO\ IDFH D WUXH ILQDQFLQJ FULVLV�´��� ,Q WKDW

FDVH� WKH\ VKRXOG QRW EH SDLG LQ FDVK� DW OHDVW XQWLO WKH 6HWWOHPHQW¶V ³EHQHILWV´ DUH

PRUH WKDQ WKHRUHWLFDO�

��� 5HTXLULQJ LQ�NLQG IHH SD\PHQW LV QRW RQO\ DSSURSULDWH� LQ DW OHDVW RQFH
MXULVGLFWLRQ LW LV PDQGDWRU\ LQ FODVV DFWLRQV� See 7H[� 5� &LY� 3� ���L���� �DWWRUQH\V¶
IHHV PXVW EH LQ WKH VDPH SURSRUWLRQ RI FDVK DQG QRQFDVK EHQHILWV DV FODVV UHFRYHU\��
��� See .LWWLOD $II�� ([� .� � ��
��� 3% DW ���
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%� $ 4XLFN 6HWWOHPHQW 3RVHG /LWWOH &RQWLQJHQF\ 5LVN�

7DNLQJ WKLV FDVH WR WULDO DQG REWDLQLQJ D SHUPDQHQW LQMXQFWLRQ ZRXOG KDYH EHHQ

ULVN\� 6HWWOLQJ HDUO\ DIWHU OLWWOH GLVFRYHU\ DQG QR GHSRVLWLRQV ZDV QRW� 3ODLQWLIIV

FDPH WR WKLV &RXUW LQVLVWLQJ WKDW ³$0& GLG QRW IDFH DQ\ FULVLV� H[LVWHQWLDO RU

RWKHUZLVH� WKDW PLJKW MXVWLI\ UDGLFDO DFWLRQ´ ZKHQ LW FUHDWHG WKH $3(V� DQG WKDW

$0&¶V IXWXUH ZDV EULJKW���� ,Q IDFW� $0&¶V IRUWXQHV FRQWLQXH WR LPSURYH���� <HW

QRZ� ZLWK WKH SURVSHFW RI D VHWWOHPHQW DQG D IHH� 3ODLQWLIIV FRQWHQG WKDW $0& PLJKW�

DEVHQW WKH 6HWWOHPHQW� IDFH ILQDQFLDO GLVDVWHU����

3ODLQWLIIV ILOHG VXLW VXSSRVHGO\ HDJHU WR LQYDOLGDWH WKH 7UDQVDFWLRQ� EXW TXLFNO\

FKDQJHG WDFWLFV� SUHIHUULQJ WR ³OHYHUDJH >DQ@ LQMXQFWLRQ WR DFKLHYH DQ HFRQRPLF

EHQHILW IRU &ODVV PHPEHUV´��� IRU D EHQHILW WKDW LV OHVV WKDQ RQH�WHQWK WKH YDOXH RI DQ

LQMXQFWLRQ� &RXQVHO UHSUHVHQWLQJ 3ODLQWLIIV WKDW DUH VR ZLOOLQJ WR FKDQJH WKHLU JRDOV

IDFH OLWWOH� LI DQ\� FRQWLQJHQF\ ULVN� 2Q WKH GD\ 3ODLQWLIIV ILOHG WKHLU FRPSODLQWV� WKH

RGGV WKDW 'HIHQGDQWV ZRXOG UHMHFW D WHQ�FHQW�RQ�WKH�GROODU VHWWOHPHQW� HVSHFLDOO\ WR

REWDLQ D EURDGHU�WKDQ�OHJDO UHOHDVH� ZHUH VOLP�WR�QRQH�

��� &RPSO� � ����
��� See 6HFWLRQ %� supra�
��� 3% DW ���
��� Id� DW ���
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&� 7KH 4XDOLW\ RI 5HSUHVHQWDWLRQ :DUUDQWV D 'RZQZDUG
'HSDUWXUH�

7KH VWDQGLQJ RI 3ODLQWLIIV¶ FRXQVHO LV EH\RQG TXHVWLRQ� EXW WKH SURVHFXWLRQ RI

WKLV FDVH ZDUUDQWV D GRZQZDUG GHSDUWXUH IURP WKH Sugarland QRUP� 0V� ,]]R HFKRHV

WKH &RXUW¶V IUXVWUDWLRQ ZLWK 3ODLQWLII DQG 'HIHQGDQWV¶ FRQGXFW FRQFHUQLQJ

FRQILGHQWLDO LQIRUPDWLRQ���� 2QFH 3ODLQWLII¶V WUDQVPLWWDO DIILGDYLW ZDV XQVHDOHG� LW

EHFDPH REYLRXV WKDW WKH SDUWLHV ZLWKKHOG GRFXPHQWV WKDW FRXOG QHYHU KDYH VXUYLYHG

D 5XOH ��� FKDOOHQJH� LQFOXGLQJ D WUDQVFULSW RI D SXEOLF HDUQLQJV FDOO���� 3ODLQWLIIV

UHIXVDO WR HYHQ DQVZHU 0V� ,]]R¶V FRXQVHOV¶ HPDLO KDV PDGH WKH REMHFWLRQ SURFHVV

PRUH EXUGHQVRPH IRU FRXQVHO DQG WKH &RXUW����

2WKHU SUREOHPV KDYH EHVHW WKLV OLWLJDWLRQ� 3ODLQWLIIV¶ %ULHI YLRODWHV WZR UXOHV�

LW LV RYHUORQJ��� DQG ZDV QRW DFFRPSDQLHG E\ WKH 0XQR] DIILGDYLW� ,Q RSSRVLQJ

DFFHVV WR GLVFRYHU\� 3ODLQWLIIV RIIHUHG DW OHDVW RQH DUJXPHQW DJDLQVW pro se OLWLJDQWV

��� See, e.g.� '�,� ����
��� '�,� ���� 0H\HU $II�� ([� ��
��� '�,� ���� ����
��� 3ODLQWLIIV¶ %ULHI H[FHHGV WKH ZRUG FRXQW LI WKH ����ZRUG JORVVDU\ LV LQFOXGHG�
$QG LW FOHDUO\ PXVW EH� ³7KH IURQW FRYHU� WDEOH RI FRQWHQWV� WDEOH RI FLWDWLRQV�
VLJQDWXUH EORFN� DQG DQ\ IRRWHU LQFOXGHG SXUVXDQW WR 5XOH ����F� GR QRW FRXQW WRZDUG
WKH OLPLWDWLRQ� All other text counts toward the limitation�´ &W� &K� 5� ����I�����$�
�HPSKDVLV DGGHG��



��

WKDW RYHUORRNHG FRQWUROOLQJ 6XSUHPH &RXUW SUHFHGHQW���� +DYLQJ VXFFHVVIXOO\

RSSRVHG pro se VWRFNKROGHUV¶ LQWHUYHQWLRQ DWWHPSWV IRU� inter alia� IDLOXUH WR FRPSO\

ZLWK WKH &RXUW¶V UXOHV���� D GRZQZDUG GHSDUWXUH IURP D Sugarland DZDUG LV WKH

PLQLPXP 3ODLQWLIIV VKRXOG H[SHFW����

'� 7KH 5HVXOW 'RHV 1RW :DUUDQW 1HDUO\ �������KU� LQ )HHV�

3ODLQWLIIV¶ ������������� ORGHVWDU DOVR VXSSRUWV D GRZQZDUG GHSDUWXUH�

'HODZDUH FRXUWV XVH ORGHVWDU DV D ³EDFNVWRS FKHFN´ RQ WKH UHDVRQDEOHQHVV RI D IHH����

$ ��� PLOOLRQ IHH UHSUHVHQWV DQ ���[ PXOWLSOLHU���� $W WKLV UDWH� WKH KLJKHVW�SDLG

DWWRUQH\ ZRXOG HDUQ DSSUR[LPDWHO\ ������ SHU KRXU����

��� 3ODLQWLIIV FRQWHQGHG WKDW REMHFWRUV VKRXOG QRW KDYH DFFHVV WR WKHLU GRFXPHQWV
EHFDXVH WKH\ ³JR DOPRVW H[FOXVLYHO\ WR VWDQGLQJ DQG FODVV FHUWLILFDWLRQ LVVXHV� QHLWKHU
RI ZKLFK LV UHOHYDQW WR DVVHVVLQJ ZKHWKHU WKH VHWWOHPHQW LV IDLU RU ZKHWKHU WR PDNH
DQ REMHFWLRQ�´ '�,� ���� � ��� 7KH &RXUW ZDV FOHDU WKDW VWRFNKROGHUV PD\ REMHFW WR�
inter alia� ³,QFHQWLYH $ZDUGV�´ '�,� ���� � ��� ,Q HYDOXDWLQJ VXFK DZDUGV� WKH
6XSUHPH &RXUW UHTXLUHV WKLV &RXUW WR FRQVLGHU WKH VL]H RI D SODLQWLII¶V LQYHVWPHQW�
See Isaacson v. Niedermayer� ��� $��G ����� DW � Q�� �'HO� ����� �7DEOH�� Raider 
v. Sunderland� ���� :/ ������ DW � �'HO� &K� -DQ �� ������ 7KXV� 3ODLQWLIIV¶
GRFXPHQWV� LQFOXGLQJ WKRVH UHODWHG WR VWDQGLQJ� ZHUH FOHDUO\ UHOHYDQW WR REMHFWRUV�
��� See '�,� ��� DW � Q��� '�,� ��� DW � Q���
��� &RQVLVWHQW ZLWK WKH 6SHFLDO 0DVWHU¶V UHSRUW RQ LQWHUYHQWLRQ� 3ODLQWLIIV¶ PRWLRQ
FRXOG EH GHQLHG RQ WKLV EDVLV DORQH� See, e.g.� '�,� ��� DW ��
��� See In re Abercrombie & Fitch Co. S’holders Deriv. Litig.� ��� $��G �����
���� �'HO� ������
��� See .LWWLOD $II�� ([� /�
��� Id�
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7KH ORGHVWDU LWVHOI UDLVHV VHULRXV FRQFHUQV UHJDUGLQJ WKH HIILFLHQF\ RI

OLWLJDWLRQ� 3ODLQWLIIV GHGLFDWHG at least � ILUPV DQG �� WLPHNHHSHUV WR OLWLJDWLRQ WKDW

ODVWHG VHYHQW\ GD\V���� 7KHVH WLPHNHHSHUV LQFOXGH QRW MXVW DWWRUQH\V� EXW D

³0DQDJLQJ &OHUN�´ ³'LUHFWRU RI ,QYHVWRU 6HUYLFHV�´ DQG ³&RUSRUDWH *RYHUQDQFH

$QDO\VW´ SULFHG DW �����KU�� �����KU�� DQG �����KU�� UHVSHFWLYHO\���� 7KH lowest SDLG

VWDII DWWRUQH\ ELOOV DW �����KU���� $QG WKHVH PD\ QRW EH WKH RQO\ DWWRUQH\V RQ WKH

URVWHU� LQ D UHFHQW FDVH� RQH RI 3ODLQWLIIV¶ FXUUHQW FRXQVHO UHYHDOHG �LQ UHVSRQVH WR D

&RXUW TXHU\� WKDW LW KDG SURPLVHG WR SD\ D SHUFHQWDJH RI DQ\ IHHV UHFHLYHG WR D

SUHYLRXVO\ XQGLVFORVHG ODZ ILUP WKDW VHFXUHG WKH FOLHQW����

+DG 3ODLQWLIIV DFKLHYHG ZKDW WKH\ VHW RXW WR DFFRPSOLVK²LQYDOLGDWLQJ WKH

7UDQVDFWLRQ²HLJKW�ILJXUH IHHV PLJKW EH HTXLWDEOH� %XW DQ ���[ PXOWLSOLHU H[FHHGV

ZKDW LV QHFHVVDU\ WR ³HQFRXUDJH IXWXUH PHULWRULRXV ODZVXLWV´ WKDW VHWWOH HDUO\����

��� See .LWWLOD $II�� ([� /�
��� See '�,� ���� /HERYLWFK $II�� � ��
��� Id�
��� See .LWWLOD $II�� ([� 0� � ��
��� Franklin Balance Sheet Inv. Fund v. Crowley� ���� :/ �������� DW ��� ��
�'HO� &K� $XJ� ��� ����� �QRWLQJ WKDW D ������ KRXUO\ UDWH ZDV ³DW WKH KLJK HQG RI
WKH VSHFWUXP´��



��

(� $Q (DUO\�6WDJH 6HWWOHPHQW :DUUDQWV 1R 0RUH 7KDQ D ���
)HH $ZDUG�

)LQDOO\� 3ODLQWLIIV¶ VHOHFWLYH TXRWDWLRQ RI In re Activision WR VXSSRUW D �����

IHH DZDUG PLVUHDGV WKDW GHFLVLRQ� ZKLFK DGGUHVVHG FDVHV WKDW VHWWOHG VKRUWO\ EHIRUH

WULDO���� :KHQ D FDVH VHWWOHV HDUO\� WKH DSSURSULDWH UDQJH WHQGV WRZDUGV ����������

+LJKHU DZDUGV ³W\SLFDOO\ LQFOXG>H@ PXOWLSOH GHSRVLWLRQV DQG VRPH OHYHO RI PRWLRQ

SUDFWLFH� � � �´��� $V WKLV &RXUW UHFHQWO\ SRLQWHG RXW LQ WKH Symantec FDVH� ³>W@KDW IHH

VWUXFWXUH LV LQWHQGHG WR LQFHQWLYL]H SODLQWLIIV DQG SURYLGH WKHP ZLWK D UHWXUQ

FRPPHQVXUDWH ZLWK WDNLQJ WKH DGGLWLRQDO ULVN RI JRLQJ GHHSHU LQWR D FDVH DQG

LQFXUULQJ WKH H[SHQVHV WR GR VR�´���

��� Activision� ��� $��G DW ���� �TXRWHG 3% DW ���� see also In re Orchard Enters., 
Inc. S’holder Litig.� ���� :/ �������� DW � �'HO� &K� $XJ� ��� ����� �FDVH VHWWOHG
WZR PRQWKV EHIRUH WULDO�� 3ODLQWLIIV¶ FLWDWLRQV WR RWKHU FDVHV LQ WKH ������ UDQJH DOVR
LQYROYHG FDVHV WKDW VHWWOHG DW D ODWHU VWDJH� See 3% DW �� Q� ���� In re Jefferies Grp., 
Inc. S’holders Litig�� ���� :/ �������� DW � �'HO� &K� -XQH �� ����� �ILYH ZHHNV��
%/%* ZHEVLWH� KWWSV���ZZZ�EOEJODZ�FRP�FDVHV�LQYHVWLJDWLRQV�DFV� SGI[�DFV�SGI
�QRWLQJ WKDW In re ACS S’holder Litig. VHWWOHG DIWHU PRWLRQ IRU SDUWLDO VXPPDU\
MXGJPHQW�� /DEDWRQ ZHEVLWH� KWWSV���ZZZ�ODEDWRQ�FRP�FDVHV�HO�SDVR �QRWLQJ WKDW In 
re El Paso Corp. LQYROYHG SRVW�FORVLQJ GDPDJHV OLWLJDWLRQ�� 1RWLFH� In re News 
Corp. S’holder Litig.� &�$� �����9&1� DW ��� �'HO� &K� -XQH ��� ������
KWWSV���VWDWLF�EOEJODZ�FRP�GRFV�)LQDO���1RWLFH�SGI �FDVH VHWWOHG DIWHU PRWLRQ WR
GLVPLVV RQ WKLUG DPHQGHG FRPSODLQW��
��� Ams. Mining Corp. v. Theriault� �� $��G ����� ���� �'HO� ������
��� Id.  
��� In re Symantec Corp. S’holder Deriv. Litig.� &�$� 1R� ����������-7/� DW ���
�� �'HO� &K� 0D\ �� ����� �7UDQV���
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+HUH� 3ODLQWLIIV WRRN QR GHSRVLWLRQV� ILOHG QR SUHOLPLQDU\ LQMXQFWLRQ EULHI� DQG

KDYH PRVWO\ OLWLJDWHG LQ VXSSRUW RI WKH 6HWWOHPHQW²i.e.� against IHOORZ VWRFNKROGHUV

DQG allied with 'HIHQGDQWV� 5HFRJQL]LQJ WKDW WKH ³EDVH SHUFHQWDJH´ LQ DQ HDUO\�

VWDJH FDVH LV ���� WKH Symantec &RXUW UHFHQWO\ VHW D IHH RQ WKDW EDVLV� DGGLQJ D

�������� ERQXV IRU HDUOLHU ERRNV�DQG�UHFRUGV OLWLJDWLRQ� ZKLFK LW GHVFULEHG DV

³JHQHURXV�´��� ,I DQ\ IHH LV DZDUGHG� ��� LV WKH DSSURSULDWH VWDUWLQJ SRLQW�

%XW DQ\ DZDUG VKRXOG UHTXLUH 3ODLQWLIIV DQG WKHLU FRXQVHO WR VKDUH WKH ULVN WKDW

WKH 7UDQVDFWLRQ ZLOO KDUP WKH FODVV� 7KLV FRXOG EH DFFRPSOLVKHG E\ DZDUGLQJ ���

RI D IDU VPDOOHU ULVN�DGMXVWHG ³EHQHILW�´ %XW WKH EHWWHU FRXUVH ZRXOG EH HLWKHU WR

DZDUG IHHV LQ VWRFN RU VHW D IHH DIWHU WKH 6HWWOHPHQW LV DFFRPSOLVKHG DQG EHFRPHV

ILQDO�

)� 1R ,QFHQWLYH $ZDUGV DUH :DUUDQWHG�

)LQDOO\� QR LQFHQWLYH DZDUG VKRXOG EH SHUPLWWHG� 3ODLQWLIIV¶ %ULHI RPLWV RQH

RI WKH WKUHH IDFWRUV RI WKH UHOHYDQW WHVW UHFHQWO\ DSSURYHG E\ WKH 6XSUHPH &RXUW����

,Q Raider v. Sunderland� &KDQFHOORU &KDQGOHU H[SOLFLWO\ H[DPLQHG WKH VL]H RI D

��� Id� DW ������
��� 3% DW �� �FLWLQJ Isaacson v. Niedermayer� ��� $��G ����� ���� Q�� �'HO�
�������
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SODLQWLII¶V LQYHVWPHQW���� 3ODLQWLIIV QRW RQO\ ZLWKKHOG WKLV LQIRUPDWLRQ LQ WKHLU

RSHQLQJ SDSHUV²DQG IDLOHG WR PHQWLRQ LW DV D Raider IDFWRU²WKH\ DUJXHG WR WKH

6SHFLDO 0DVWHU WKDW IXUWKHU LQIRUPDWLRQ ZDV LUUHOHYDQW���� ,QFHQWLYHV VKRXOG EH

GHQLHG IRU WKLV UHDVRQ DORQH�

0RUHRYHU� ZKLOH RQOLQH DEXVH LV D VHULRXV PDWWHU DQG VKRXOG QRW EH

FRXQWHQDQFHG� 3ODLQWLIIV¶ QHZIRXQG FRQFHUQ ULQJV KROORZ� $0&¶V VWRFNKROGHUV

KROG YDULRXV RSLQLRQV� VRPHWLPHV VWURQJO\� $Q\ VWRFNKROGHU REMHFWRU �RU WKHLU

FRXQVHO� H[SRVHV WKHPVHOYHV WR RQOLQH DEXVH� <HW 3ODLQWLIIV²ZKR QRZ FRPSODLQ RI

³GR[LQJ�´ WKH SXEOLF GLVFORVXUH RI D SHUVRQ¶V FRQWDFW LQIRUPDWLRQ���²FRQGLWLRQHG

REMHFWLQJ VWRFNKROGHUV¶ SDUWLFLSDWLRQ RQ WKH VXEPLVVLRQ RI WKHLU DGGUHVV DQG SKRQH

QXPEHUV� HYHQ LI UHSUHVHQWHG���� 3ODLQWLIIV FDQ¶W XVH D UHSUHVHQWHG REMHFWRUV¶ FRQWDFW

LQIRUPDWLRQ ZLWKRXW FRPPLWWLQJ DQ HWKLFV YLRODWLRQ���� ,W LV PHUHO\ D GHWHUUHQW WR

REMHFWLRQV�

��� Compare Raider v. Sunderland� ����:/ ������ DW � �QRWLQJ ³WKUHH IDFWRUV´
XQGHUO\LQJ LQFHQWLYH DZDUG� with 3% DW �� �OLVWLQJ WZR IDFWRUV��
��� '�,� ��� � �� �DUJXLQJ SODLQWLII¶V GRFXPHQWV ZHUH QRW UHOHYDQW WR ³ZKHWKHU WR
PDNH DQ REMHFWLRQ´��
��� KWWSV���HQ�ZLNLSHGLD�RUJ�ZLNL�'R[LQJ�
��� '�,� ���� ([� $� � ���
��� See 'HO� 5� 3URI� &RQGXFW ����
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$V YLJRURXV SURSRQHQWV RI WKH VHOI�GR[LQJ RI WKHLU IHOORZ VWRFNKROGHUV�

3ODLQWLIIV PHULW OLWWOH V\PSDWK\� 3ODLQWLIIV FRXOG KDYH²DQG LI WKH\ ZDQWHG VHSDUDWH

SD\PHQWV� VKRXOG KDYH²DFWHG WR SURWHFW RWKHU VWRFNKROGHUV� HYHQ LI WKRVH FODVV

PHPEHUV FKRVH WR REMHFW� ,QVWHDG� WKH\ SURSRVHG WKDW FODVV PHPEHUV SXW DGGUHVVHV�

HPDLO DGGUHVVHV� DQG VWRFN SXUFKDVH LQIRUPDWLRQ RQ DQ RSHQ GRFNHW²ZKLOH UHIXVLQJ

WR GR VR WKHPVHOYHV�

%HVLGHV� ZKLOH DEXVH LV GHSORUDEOH� FULWLFLVP LV QRW� 3ODLQWLIIV DUH HQJDJHG LQ

D VHULRXV HQGHDYRU� WKH\ LQWHQG WR VWULS DZD\ WKH OLWLJDWLRQ ULJKWV RI every FODVV

PHPEHU� ULJKWV SRWHQWLDOO\ ZRUWK RYHU D ELOOLRQ GROODUV� DJDLQVW PDQ\ VWRFNKROGHUV¶

H[SUHVV GHVLUHV� /LNH SROLWLFLDQV� FODVV SODLQWLIIV ZKR ZRXOG ZLHOG SRZHU LQ WKH QDPH

RI RWKHUV VKRXOG QRW H[SHFW WR EH DERYH FULWLFLVP�

&21&/86,21

7KH 6HWWOHPHQW LV D EDG GHDO� 7KH &RXUW VKRXOG UHMHFW LW� ZLWKKROG FHUWLILFDWLRQ

IURP D QRQ�RSW�RXW FODVV� DQG GHQ\ 3ODLQWLIIV¶ UHTXHVW IRU DWWRUQH\V¶ IHHV DQG

LQFHQWLYH DZDUGV���� 0V� ,]]R LQWHQGV WR LQWHUYHQH DQG VHHN OHDGHUVKLS RI WKH &ODVV

IROORZLQJ WKH GHIHDW RI WKH 6HWWOHPHQW�

��� 0V� ,]]R UHVSHFWIXOO\ DVNV WKH &RXUW WR UHWDLQ MXULVGLFWLRQ WR SHUPLW KHU FRXQVHO
WR VXEPLW D SHWLWLRQ IRU DQ DZDUG RI DWWRUQH\V¶ IHHV DQG H[SHQVHV� DV LW KDV GRQH ZKHQ
REMHFWRUV KDYH SURYLGHG D EHQHILW WR DEVHQW VWRFNKROGHUV� See, e.g.� In re Riverbed 
Tech., Inc. S’holders Litig�� ���� :/ �������� DW ��� �'HO� &K� 'HF� �� �����
�DZDUGLQJ IHH WR XQVXFFHVVIXO REMHFWRU�� Griffith v. Stein� ��� $��G ����� ���� �'HO�
����� �DIILUPLQJ IHH DZDUG IRU VXFFHVVIXO REMHFWLRQ��
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