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INTRODUCTION 
 

The authors of the two Briefs, Plaintiffs’ Opening Brief in Support of Settlement, Award 

of Attorneys’ Fees and Expenses, and Incentive Awards1 (“Plaintiffs’ Brief”) and Defendants’ 

Brief in Support of Proposed Settlement2 (“Defendants’ Brief”), submitted in support of the 

proposed settlement (“Settlement”), converge on just two points in the entire argument: first, that 

the settlement should be consummated, and second, that should it fail to materialize, AMC 

Entertainment Holdings Inc. (“AMC”)  faces the imminent threat of bankruptcy.3 Both sets of 

counsel advance their respective arguments for settlement by employing fear tactics.  Notably, 

neither party offers alternative solutions for raising capital, but instead, champion the conversion 

of APE preferred stock (“APE”) into AMC common stock followed by a reverse stock split. The 

Plaintiffs' counsel have a substantial 20 million dollar incentive to endorse this untenable narrative. 

Similarly, AMC Defendants' counsel acquiesce to this contrived storyline to shield their clients 

from liability and secure releases.  Upon reading both briefs, one is left asking themselves the 

following question:  Whether this precipitous settlement is predicated on preserving AMC from 

financial ruin or on thwarting and impeding the ongoing litigation to preclude stockholders from 

uncovering the facts.  In both briefs, none of the authors address the conspicuous absence of any 

deposition testimony from AMC CEO Adam Aron (“Defendant Aron”), a key participant in the 

scheme and a material fact witness. While the term "scheme”4 does surface in the Plaintiffs' brief, 

Lead Counsel conspicuously omits any reference to the consideration of petitioning the Court for 

leave to amend the complaint to include a cause of action against AMC Defendants grounded in 

fraud, as a consequence of the scheme. One of the elements required to allege for an action for 

fraud, scienter, has been established as a result of discovery.  

 

In November 2021, AMC’s banker, Citigroup, began work on “Project Popcorn”, a 

prospective issuance of an alternative form of equity that could convert into common stock. By 

February 2022, Citigroup suggested that AMC could call these rights "AMC Preferred Equity 

Units" (APE).  In a board meeting held on February 17th, 2022, Citigroup banker Derek Van Zandt 

                                                      
1 DI 206 
2 DI 200 
3 DI 206 at 1, 25   DI 200 at 6, 29  
4 DI 206 at 4 
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(“Mr. Van Zandt”) explained that AMC planned to offer the preferred shares to its retail 

stockholder base through a rights offering. One AMC preferred unit would convert into one share 

of common stock, subject to shareholder authorization. By March 2022, AMC and Citigroup 

involved D.F. King, the Company's proxy solicitor, and Computershare, the Company's transfer 

agent. In April 2022, Citigroup had a "storyboard draft," including a video of Aron explaining the 

potential offering. Despite Defendant Aron's positive public statements about AMC's financial 

outlook, by mid-May 2022, AMC's executives were exploring giving APEs special voting powers 

that could be maneuvered to force amendments to the Certificate.5 On May 27th, 2022, B. Riley 

Financial sent AMC executives Defendant Sean Goodman (“Defendant Goodman”) and 

Defendant John Merriwether  (“Defendant Merriwether”) several prospectuses from issuers that 

had used supervoting preferred shares to force through Certificate amendments.6 By July 20th, 

2022, a memorandum about the potential APE issuance revealed that AMC was planning an ATM 

(At-the-Market) offering of APEs. Defendant Goodman acknowledged that index funds owning 

AMC common shares would likely be required to sell the Preferred Equity Units, potentially 

impacting their trading value.7 In a contemporaneous email exchange, Defendant Goodman and 

Defendant Merriwether discussed registering one billion preferred equity units, with around 517 

million to be used for the dividend and the remainder to be sold through an ATM offering.8 

On August 4th, 2022, after exhausting AMC’s authorized common stock, AMC Defendants 

announced the creation of the APE “special dividend” distributed to holders of AMC common 

stock. AMC Defendants describe the preferred stock units as a “MIRROR-IMAGE” of AMC 

common stock with identical “economic and voting rights”.9  APE’s voting rights, conversion rate, 

and a conversion clause–which automatically converts APE into AMC common- were designated 

pursuant to DGCL 151, via a board resolution never proposed to, let alone authorized by AMC 

stockholders.10 By design, the APE “special dividend” was designated to automatically convert 

into Common Stock upon a share increase sufficient to permit full conversion.11 This gave AMC 

                                                      
5 DI 206 at 16 
6 Id.  
7 Id. 
8 Id. at 17 
9 DI 200 at 10,12 (bold and capital original)  

 10 Id. 
11 Id at 10 
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Defendants the ability to circumvent the rights and powers of shareholders and sell a mirror-image 

security without the required authorization.12 Although at odds with public statements of AMC 

Defendants, on July 28th, 2022, AMC filed a Certificate of Designations with the Delaware 

Secretary of State outlining designations for APE.13 More specifically, in prescribing APE’s 

“Voting” rights the AMC’s Certificate of Designations instructs APE: 

 
“shall not be entitled to vote together with Common Stock with respect to any 
matter at a meeting of the stockholders of the Corporation, which under the 
applicable law or the Certificate of Incorporation requires a separate class 
vote”. 14 

 

On August 4th, 2022, subsequent to the filing of Certificate of Designations, AMC 

Defendants entered into an Agreement with Computershare Inc. without shareholder approval.15  

Under the accord, the underlying Preferred Stock, used to form APE preferred equity units, were 

deposited with Computershare Inc. and governed by deposit agreement (“the Computershare 

Depositary Agreement”). 

 

The Computershare Depositary Agreement instructs Computershare to vote all of the 

preferred stock in its custody “proportionally” on non-routine matters and routine matters.16  In 

other words, the uninstructed- and non-affirmative - votes of APE holders can be farmed to be vote 

at a rate mirroring instructions from participating voters.17 AMC common stock has no such 

arrangement with brokers holding common stock.18  On September 26th, 2022, AMC Defendants 

disclosed that they entered into an equity distribution agreement with Citigroup to offer and sell 

425 million APE.19  Although AMC Defendants “anticipated that (the APE) would trade at or 

around the same price” the preferred stock equity units traded at just a fraction of AMC. 20  With 

                                                      
12 Id. 
13 DI 1 
14 Id.  
15 DI 200  at 11 
16 Id. 
17 Id. 
18 Id. 
19 DI 206 at 19 
20 DI 200 at 12,13 
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the “expand(ing) trade differential”,21 Defendant Aron urged the pricing committee to lower the 

$2 minimum price Citibank could distribute APE for.22  Citigroup obliged, then after crashing the 

price per APE to below a dollar, introduced Defendant Aron to Antara Capital (“Antara”) in early 

December 2022. 23 Once Antara agreed to an understanding to buy and hold APE, until 

after they pledged votes in favor of AMC Defendant’s proposals, Defendant Aron began working 

out a deal to ensure Antara a windfall in exchange for a successful proxy  vote.24 The deal 

eventually closed on December 21, with Antara getting a holiday discount from Defendant Aron 

of approximately 66 cents an APE, AMC Defendants gifted a rigged vote, and AMC common 

shareholders coal.25 Cumulatively, after several transactions with AMC Defendants, Antara ended 

up with approximately 27.8% of the outstanding APE shares representing 17.8% of AMC’s total 

voting power.26 The hoard of APE held by Antara made the hedge fund, by definition, an interested 

party. Ultimately, the stockpiled Antara pledged votes were leveraged through the Computershare 

Depositary Agreement to ensure AMC Defendant’s proposals were a lock. Although, without 

either: the Computer Share Agreement or Antara deal, AMC Defendants could not harvest the 

required affirmative vote to authorize conversion. 

 

[Insert Mr./Mrs. Last Name]’s Objection Brief presents six arguments why this Court 

should deny the proposed settlement. The proposed settlement is not fair and reasonable, the class 

shouldn’t be certified as it doesn’t satisfy one of the four prerequisites mandated by subsection in 

Delaware Court of Chancery Rule 23(a), the requested lawyer fee and expense award is unjustified, 

the Lead Plaintiffs don’t deserve an incentive award as they fail to meet the second factor in Raider 

v. Sunderland, it violates the class members due process and the vote on March 14th, 2023 was 

unlawfully manipulated. Further, the proposed settlement does not help recover the $5 billion plus 

stockholders lost in market cap through the creation of APE and it does not help AMC as a 

company avoid bankruptcy. The Lead Plaintiffs are not representing the plaintiff class, they are 

representing the lawyer class in order procure a quick payout at the determinant of the 

                                                      
21 Id at 13 
22 DI 206 at 20  
23 Id. 
24 Id. at 20  
25 Id at 21-23. 
26 Id at 21-24. 
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stockholders. An alternative settlement proposal should be considered that is actually beneficial to 

the stockholders.  
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ARGUMENTS 

 

I. APRROVAL OF THE SETTLEMENT IS NOT FAIR AND REASONABLE AND IS 
NOT WARRANTED 

 

LEGAL ANALYSIS  
 
a. Legal Standard  

 
Under Delaware Court of Chancery Rule 23, the Court must approve the dismissal or 

settlement of a class action.27 The reasonableness of a particular class action settlement is 

addressed to the discretion of the Court of Chancery, on a case by case basis, in light of all of the 

relevant circumstances.28 Although Delaware has long favored the voluntary settlement of 

litigation,29 the fiduciary character of a class action requires the Court to independently examine 

the fairness of a class action settlement before approving it.30 Approval of a class action settlement 

requires more than a cursory scrutiny by the court of the issues presented.31 The Court must 

exercise its own judgment to determine whether the settlement is reasonable and intrinsically fair 

to the affected class members.32  In doing so, the Court evaluates not only the claim, possible 

defenses, and obstacles to its successful prosecution,33 but also the reasonableness of the ‘give’ 

and the ‘get’,34 or what the class members receive in exchange for ending the litigation. Stated 

differently, in evaluating fairness to that interest, the Court “should look at the legal and factual 

circumstances of the case, the nature of the claims, and any possible defenses.”35 In assessing these 

factors, the Court must bring their business judgment to bear on the issue.36 The business judgment 

                                                      
27 See Ct. Ch. R. 23(e). Court of Chancery Rule 23.1(c) similarly requires Court approval of the dismissal 
or settlement of derivative actions.   
28 Evans v. Jeff D., 475 U.S. 717, 742, 106 S.Ct. 1531, 1545, 89 L.Ed.2d 747, reh'g denied, 476 U.S. 1179, 
106 S.Ct. 2909, 90 L.Ed.2d 995 (1986). 
29 Rome v. Archer, 197 A.2d 49, 53 (Del. 1964).   
30 Kahn v. Sullivan, 594 A.2d 48, 58 (Del. 1991).   
31 Rome v. Archer, 197 A.2d at 53.   
32  Id.  
33 Id.   
34 In re Activision Blizzard, Inc. S’holder Litig., 124 A.3d 1025, 1043 (Del. Ch. 2015).   
35 Ryan vs Gifford, 2009 WL 18143, at *5 (Del. Ch. Jan. 2., 2009). 
36 Id. 

https://casetext.com/case/evans-v-jeff-d%23p742
https://casetext.com/case/evans-v-jeff-d%23p1545
https://casetext.com/case/evans-v-jeff-d
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rule "creates a presumption `that in making a business decision the directors of a corporation acted 

on an informed basis, in good faith and in the honest belief that the action taken was in the best 

interests of the corporation.'"37  “The considerations applicable to such an analysis include: (1) the 

probable validity of the claims, (2) the apparent difficulties in enforcing the claims through the 

courts, (3) the collectability of any judgment recovered, (4) the delay, expense and trouble of 

litigation, (5) the amount of the compromise as compared with the amount and collectability of a 

judgment, and (6) the views of the parties involved, pro and con.”38 "If, in the light of these matters, 

the Court of Chancery approves the settlement as reasonable through the exercise of sound 

business judgment, its function as the so-called third party to the settlement has been discharged."39 

 

Under Delaware law the business and affairs of a corporation are managed by and under 

the direction of its board of directors.40 In performing their duties the directors owe fundamental 

fiduciary duties of loyalty and care to the corporation and its shareholders.41 Subject to certain well 

defined limitations, a board enjoys the protection of the business judgment rule in discharging its 

responsibilities. The rule creates a presumption "that in making a business decision the directors 

of a corporation acted on an informed basis, in good faith and in the honest belief that the action 

taken was in the best interests of the corporation.”42 

 

Under Rome v. Archer,  the Chancellor observed that the principal defense was that a 

corporation may acquire its own stock under 8 Del.C. § 160,  and that the business judgment rule 

would almost certainly protect such action. The Chancellor also recognized that the standard 

applicable to the defendants' conduct was "good faith, reasonable investigation, and arguable 

                                                      
37 Polk v. Good, 507 A.2d at 536 (quoting Aronson v. Lewis, Del.Supr., 473 A.2d 805, 812 (1984)). 
38 In re Ortiz' Estate, 27 A.2d at 374; Perrine v.Pennroad Corporation, Del. Supr., 29 Del. Ch. 531, 47 A.2d 
479, 488 (1946); Krinsky v. Helfand, Del. Supr., 38Del. Ch. 553, 156 A.2d 90, 94 (1959). 

39 Nottingham Partners v. Dana, 564 A.2d at 1102 (quoting Rome v. Archer, 197 A.2d at 53-54). 
40 See 8 Del.C. § 141(a).   
41 Guth v. Loft, Inc., Del. Supr., 23 Del. Ch. 255, 5 A.2d 503, 510 (1939); Aronson v. Lewis, Del. Supr., 
473 A.2d 805, 811 (1984). 
42 Aronson v. Lewis, 473 A.2d at 812. 

https://casetext.com/case/polk-v-good%23p536
https://casetext.com/case/aronson-v-lewis%23p812
https://casetext.com/case/nottingham-partners-v-dana%23p1102
https://casetext.com/case/rome-et-al-v-archer-et-al%23p53


 ~ 8 ~  
 

justification."43   In applying this test to the defense here, the Chancellor noted: (1) the lack of self-

interest on the part of Texaco's board, 10 of whose 13 members were outside directors; (2) the 

advice given the board by its investment banker and counsel; (3) the disruptive effect a hostile 

takeover attempt would have on Texaco in light of the administrative complexities generated by 

the Getty acquisition; and (4) that the facts of the case did not indicate any vote-buying intent by 

Texaco. While not making any findings per se, the court took note of these factors and decided 

that in the event of a trial the directors stood a better than even chance of winning, with the 

plaintiffs having a very difficult task in overcoming the protections of the business judgment rule. 

Thus, in applying his own business judgment the Chancellor concluded that the settlement was in 

the best interests of all concerned.  

 

b. Claims and Defenses  

The claims compromised are allegations for Breach of Fiduciary and violation of DGCL 

Section 242(b)(2)44 in connection with the issuance of the APEs and proposals, declaratory 

judgment of invalidity as to the preferred stock, and seeking injunctive relief and money damages 

in an amount to be determined by trial.  The authors of both the Plaintiffs’ Brief and Defendants’ 

Brief, concur on a mere two points: first, that the settlement should be consummated, and second, 

that should it fail to materialize, AMC faces the imminent threat of bankruptcy.45 Both sets of 

counsel advance their respective arguments for settlement by employing fear tactics.  Notably, 

neither party offers alternative solutions for raising capital, but instead, champion the conversion 

of APE into AMC common stock followed by a reverse stock split. The Plaintiffs' counsel have a 

substantial 20 million dollar incentive to endorse this untenable narrative. Similarly, AMC 

Defendants' counsel acquiesce to this contrived storyline to shield their clients from liability and 

secure releases.  Upon reading both Briefs, one is left asking themselves the following question:  

Whether this precipitous settlement is predicated on preserving AMC from financial ruin or on 

thwarting and impeding the ongoing litigation to preclude stockholders from uncovering the facts.  

During AMC’s Q4 Earing Call, held on February 28th, 2023, Defendant Aron was asked a question 

                                                      
43 Good v.Texaco, Del. Ch., 1985 Del. Ch. LEXIS 445, *39, C.A. No. 7501, Brown, C. (February 19, 
1985). 
44 The Delaware Code Online. Link: https://delcode.delaware.gov/title8/c001/sc08/index.html 
45 DI 206 at 1, 25   DI 200 at 6, 29  
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following AMC’s prepared remarks – “It has been reported that AMC is defending against two 

lawsuits relating to the issuance of APE units.  Is this true?  And can you elaborate?”46  Defendant 

Aron responds,  

“Yes, litigation has been filed. We think it's misguided. We believe that all 
the actions we've taken are lawful. We think we have the merits in this case.  
It's consistent with our charter. We will defend our position vigorously. And 
we are encouraged that the Delaware Court of Chancery has allowed this 
March 14 vote to proceed on schedule.”47 

 

In both Briefs, we observe counsel for both sides meticulously evaluate the two claims and 

a permanent injunction application versus possible defenses. These respective arguments are 

presented to this Court and stockholders notably, in the absence of any deposition testimony from 

Defendant Aron, a key participant in the scheme and a material fact witness. The Parties 

suspiciously settled just four days prior to Defendant Aron’s scheduled April 6th, 2023 deposition. 

While the term "scheme”48 does surface in the Plaintiffs' brief, Lead Counsel conspicuously omits 

any reference to the consideration of petitioning the Court for leave to amend the complaint to 

include a cause of action against the AMC Defendants grounded in fraud, as a consequence of the 

scheme. One of the elements required to allege for an action for fraud, scienter, has been 

established as a result of discovery -    ProjectPopcornGate49.    

 

APE is not the only way to raise Capital 

Defendants assert in their opening brief that,  

The only security currently available to AMC to raise equity capital are 

AMC Preferred Equity Units (“APEs”). 50 

                                                      
46 https://www.fool.com/earnings/call-transcripts/2023/02/28/amc-entertainment-amc-q4-2022-earnings-
call-transc/ 
47 https://www.fool.com/earnings/call-transcripts/2023/02/28/amc-entertainment-amc-q4-2022-earnings-
call-transc/ 
48 DI 206 at 4 
49 Id. at 14 
50 D.I. 200 at 1 
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Furthermore, during AMC’s Q1 2023 Earnings Conference Call, on May 5, 2023, Defendant Sean 

Goodman (“Defendant Goodman”) declared that “we've been able to raise $480 million of cash as 

a result of the creation of the APEs.” 51 Contrary to the Defendants' implications, the issuance of 

APEs was not indispensably required, and their necessity is, in fact, a misapprehension.  Since its 

inception in August 2022, AMC raised $480 million in cash as a result of APE to operate the 

company, albeit at the expense of stockholder dilution and a net decrease in market capitalization 

exceeding $5 billion. Additionally, APE resulted in diluting AMC common stockholder value by 

selling over 400 million APE shares with voting rights on the open market initially, but with the 

potential of releasing 5 billion total APE shares on the market.  The question arises: was the 

creation of APEs and consequent dilution financially imperative for the company's survival based 

on the available data?  During AMC’s Q1 2023 Earnings Conference Call, held on May 5, 2023, 

Defendant Goodman stated that “We ended the quarter with liquidity of $704 million. This is 

comprised of $496 million of cash and cash equivalents and $208 million of undrawn credit 

facilities.”52    This declaration made by AMC’s CFO shows that APE was not financially 

necessary.  Excluding the $480 million raised as a result from APE from the total, AMC would 

retain $16 million in cash and approximately $208 million in accessible, undrawn credit facilities.  

Consequently, the data indicates that the sale of APE shares was not a sine qua non for 

the company's survival.   The Defendants may contend that they lacked knowledge of the 2023 

financial statements during 2022, but this raises a subsequent inquiry: was the issuance of APEs 

the exclusive avenue for AMC to procure capital? 

Retail Investors Propose Capital Generation Strategies 

In recent years, individual stockholders have proposed various capital generation ideas to 

AMC, both through shareholder conference calls and via direct communication with Defendant 

Aron, through email and Twitter. Suggestions included innovative business ventures such as an 

                                                      
51 AMC Entertainment Holdings, Inc. (AMC) Q1 2023 Earnings Call Transcript May 05, 2023. Seeking 
Alpha. Posted on May 05, 2023. Link: https://seekingalpha.com/article/4600628-amc-entertainment-
holdings-inc-amc-q1-2023-earnings-call-transcript Accessed on May 07, 2023.   

52 AMC Entertainment Holdings, Inc. (AMC) Q1 2023 Earnings Call Transcript May 05, 2023. Seeking 
Alpha. Posted on May 05, 2023. Link: https://seekingalpha.com/article/4600628-amc-entertainment-
holdings-inc-amc-q1-2023-earnings-call-transcript Accessed on May 07, 2023.   

 

https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
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AMC-branded credit card and retail distribution of AMC popcorn at grocery stores, both 

characterized by high profit margins. Although AMC implemented these ventures in 2023, they 

could have expedited their development to generate capital earlier.  During the Q1 2023 Earnings 

Conference Call, held on May 5th, 2023, AMC reported that 80,000 individuals were on the waiting 

list for the AMC credit card.  Additionally, Defendant Aron stated: 

 

 “On March 11, the day before Oscars Sunday, we launched AMC's ready-to-eat 
Perfectly Popcorn for exclusive six months engagement at about 550 locations of 
the nation's largest retailer, Walmart…Sales were brisk. In fact, so much so that 
most of the Walmarts sold out of their initial supply. Not only are we very pleased 
by the initial positive consumer reaction, but so too, Walmart is pleased. 
Importantly, the second phase of our exclusive Walmart launch began on April 29 
when we scaled up the supply chain, with the distribution of AMC's ready-to-eat 
popcorn hitting the shelves at approximately 2,600 Walmart stores and for shipping 
nationally in the United States on walmart.com. AMC's Microwave popcorn was 
also introduced at that time at Walmarts across the country as well. As was the case 
back in March, again, in the early days, sales are brisk. We think that our home 
popcorn is going to turn into a substantial business for AMC. We are already 
currently exploring opportunities for its eventual expansion into other grocery store 
chains and to other e-commerce and other channels, once Walmart's exclusivity 
ends.”53   

 

The initial success of these new ventures highlights not only the capacity of the "3.8 

million AMC stockholders" to bolster their investment in AMC and its products but also 

demonstrates the existence of alternative capital generation options that do not necessitate 

selling additional shares on the open market.  

Was the creation and sale of APE shares on the open market the most efficient method for 

raising capital? During AMC's Q4 2021 Earnings Call held on March 1st, 2022, Defendant Aron 

remarked: 

 “I keep on getting offers from our shareholders, for example, that they 
want to chip in and help us pay down our debt. I don’t know exactly that 

                                                      
53 AMC Entertainment Holdings, Inc. (AMC) Q1 2023 Earnings Call Transcript May 05, 2023. Seeking 
Alpha. Posted on May 05, 2023. Link: https://seekingalpha.com/article/4600628-amc-entertainment-
holdings-inc-amc-q1-2023-earnings-call-transcript Accessed on May 07, 2023.   

https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
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that’s in the cards, but I do admire their passion and dedication to AMC 
nonetheless.”54    
 

AMC Investors Suggest AMC Fund and AMC NFTs 

Over the past several years, investors have proposed that AMC establish a fund dedicated 

to debt repayment. This fund would enable investors to contribute cash directly to alleviate AMC's 

debt, thereby enhancing the long-term fundamentals of the company they own. Furthermore, the 

debt repayment fund was conceived as an alternative to stock dilution, as numerous stockholders 

opposed the issuance of additional shares in the market because of the likelihood that additional 

shares on the market lowers the value of existing shares (basics of supply and demand). 

Regrettably, AMC did not implement the debt repayment fund despite repeated recommendations, 

which may have constituted a strategic misstep, as this method could have been the most efficient 

way to directly address debt. Selling shares on the open market is often less efficient, as AMC and 

its stockholders cannot control various market factors, including price, conditions, liquidity, share 

lending, or short sellers seeking to drive the price downward. Thus, there exists a risk that selling 

more shares on the market may help address short-term costs but could potentially jeopardize 

investors' long-term value with an increased number of shares on the market. 

 

During the Q4 2021 Earnings Conference Call, held on March 1st, 2022, Defendant Aron 

reported that AMC had approximately 4 million shareholders, “individual retail investors would 

seem to own more than 90% of our officially issued 516 million shares.” During the April 25th, 

2023, telephonic conference call, attorney for the AMC Defendants, Mr. John Neuwirth, stated 

that there are an "estimated" 3.8 million AMC stockholders.55 AMC's total debt reportedly amounts 

to around $5.1 billion (including short-term and long-term debt).56 To completely pay off the debt 

today, each individual stockholder would need to contribute, on average, about $1,315.79. 

However, immediate debt clearance is not a necessity. On November 9, 2021, Defendant Aron 

stated that: 

                                                      
54 AMC Entertainment Holdings, Inc.'s (AMC) CEO Adam Aron on Q4 2021 Results - Earnings Call 
Transcript March 1, 2022.  Seeking Alpha. Posted on March 1, 2022. Link: 
https://seekingalpha.com/article/4491987-amc-entertainment-holdings-inc-s-amc-ceo-adam-aron-on-q4-
2021-results-earnings-call . Accessed on May 07, 2023. 
55 The official number has not been verified by a third party 
56 February 28, 2023 AMC Form 10-K (Ex. C) at 23 

https://seekingalpha.com/article/4491987-amc-entertainment-holdings-inc-s-amc-ceo-adam-aron-on-q4-2021-results-earnings-call
https://seekingalpha.com/article/4491987-amc-entertainment-holdings-inc-s-amc-ceo-adam-aron-on-q4-2021-results-earnings-call
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 “And if you look at our maturities, we don't have any debt maturities before 
August of 2023, and that's only a few $100 million worth. We don't have big 
maturities until 20 -- debt maturities, which means that's when you got to pay 
the debt back -- till 2026. That gives us -- 2026 -- that's 5 years from now.” 57 

 

To pay off twenty percent of AMC's debt, investors would only need to contribute an 

average of $263 to the fund, which would eliminate $1 billion in debt without any dilution (e.g., 

creation and selling of APE), more than doubling the $480 million raised by selling APE. Over the 

course of a year, AMC investors could easily pay off $1 billion in debt and avoid losing over $5 

billion in market capitalization and diluting shareholder ownership and voting power. Establishing 

a debt repayment fund would not pose a significant challenge for AMC, as there are numerous 

reputable crowdfunding websites transparently display donations. Alternatively, as some investors 

recommended, AMC could have sold custom NFTs on their merchandise site or partnered with 

Hycroft Mining to sell commemorative coins to help pay down the debt. AMC had, and continues 

to have, additional options for debt reduction. 

 

Debt reduction adds value to existing shareholders by improving the long-term 

fundamentals of the stock and reducing the risk of long-term bankruptcy. If given the choice 

between paying $263 to protect their AMC investment or witnessing the value of their AMC 

investment decrease by over 50%, the vast majority would likely opt to donate $263 to safeguard 

their investment (which, for numerous shareholders, amounts to many multiples of $263). AMC 

stockholders still lack official, verified share count data. However, a verified sample from Say 

Technologies, which partnered with AMC on the AMC Q2 2021 Earnings Q&A call, indicates 

that approximately 70.3K shareholders, about 1.76% of the reported 4 million shareholders,   held 

an average of about 1,018 shares at that time.58   In summary, had AMC and Defendant Aron been 

                                                      
57 AMC Entertainment Holdings, Inc.'s (AMC) CEO Adam Aron on Q3 2021 Results - Earnings Call 
Transcript Nov. 09, 2021. Seeking Alpha. Posted on Nov. 09, 2021. Link: 
https://seekingalpha.com/article/4467204-amc-entertainment-holdings-inc-s-amc-ceo-adam-aron-on-q3-
2021-results-earnings-call . Accessed on May 07, 2023.  
58 Say Technologies. AMC Q2 2021 Earnings Q&A. August 9, 2021. Link: 
https://app.saytechnologies.com/amc-2021-q2?filter=all&sort=num_shares  

 

https://seekingalpha.com/article/4467204-amc-entertainment-holdings-inc-s-amc-ceo-adam-aron-on-q3-2021-results-earnings-call
https://seekingalpha.com/article/4467204-amc-entertainment-holdings-inc-s-amc-ceo-adam-aron-on-q3-2021-results-earnings-call
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committed to raising cash for debt repayment, they could have swiftly established a debt repayment 

fund in which their 3.8 million shareholders would have the opportunity to participate. Through 

this approach, AMC could have raised more than the $480 million generated through APE, without 

diluting shareholder value, votes, or market capitalization.  

 

c. Adequacy of the Settlement 

Under the Settlement, AMC will issue new shares of Common Stock that Plaintiffs value 

in the aggregate, based on recent market prices, at an estimated value of over at over $100 million. 

Each record holder of Common Stock as of the Settlement Class Time, which is expected to be the 

close of business on the business day prior to the conversion on which the reverse stock split is 

effective, will receive one additional share of Common Stock for every 7.5 shares of Common 

Stock they hold after giving effect to the reverse stock split. And, if the share issuance would result 

in such record holders receiving a fraction of a share of Common Stock, AMC will arrange for a 

cash payment in lieu of a fractional share. 

 

The Plaintiffs posit that the settlement holds an estimated value of approximately $129 

million for AMC common stock shareholders. However, the Plaintiffs' argument in favor of the 

proposed settlement conspicuously omits any mention of the $5,150,690,236.70 USD in total 

market value that was eradicated from AMC shareholder value, encompassing individual 

investors, Allegheny County Employees' Retirement System, and other stockholders, since the 

listing of the APE preferred shares on the New York Stock Exchange (“NYSE”) back in August 

2022.  In light of the 5.15 billion (approx. 53.4%) loss in market capitalization value endured by 

AMC investors, the settlement seeks to recoup a mere 129 million (approximately 2.5% of the 

market cap value lost), while simultaneously bestowing upon the Plaintiffs' Counsel "an 

award of fees and expenses equal to $20 million, reflecting approximately 15.5% of the value 

solely created for the Class." 

Under the settlement, the majority of the “Settlement Class” ‘give’ a broad release to the 

AMC Defendants while ‘get’(ting) nothing in return.59 Amongst other inequities, the settlement 

hinges on a stipulation requires the bulk of the purported 3.8 million shareholders to release nearly 

                                                      
59 DI 181 See: Notice of Pendency of Stockholder Class Action and Proposed Settlement. 
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a years’ worth of claims yet receive no settlement distribution.60 Since the distribution of the 

settlement is confined to holders of a “Settlement Class Time” -which is only a 

moment’s snapshot of the close of one business day- yet the “Settlement Class” 

encompasses “all holders of AMC Common Stock between August 3, 2022, 

through and including the Settlement Class Time”, the vast majority of the class 

will receive no distribution in exchange for a broad release of their claims.61 

 

Suggestions for a revised Settlement Proposal 

In light of the concerns raised in the current litigation, the proposed settlement should make 

the following revisions, aimed at addressing the interests of all stockholders involved, including 

the retail investors who comprise a significant portion of AMC's stockholder base. These revised 

settlement proposals are designed to address the concerns raised by the putative class, promote the 

interests of all stockholders, and pave the way for AMC's future growth and success. 

 

Stockholder-Driven Advertising Initiative: Instead of renewing the contract with Nicole 

Kidman for the $25 million ad campaign, AMC should engage its stockholder community for 

advertising efforts. By tapping into the creativity and passion of the retail investor base, AMC can 

foster a sense of ownership among stockholders while promoting AMC’s brand and offerings. 

 

Prioritizing Stockholder Expertise for IT and Technical Work: To strengthen AMC's IT and 

technical capabilities, the company should prioritize the hiring of competent stockholders for these 

roles. This approach would leverage the skills and expertise of the stockholder base and create 

further alignment between the company and its investors.  

 

Retail Representation on the Board: The appointment of retail board members, who would bring 

the perspective of retail investors to the company's decision-making process. This would ensure 

that the interests of retail stockholders are duly considered and represented at the highest levels of 

Corporate governance. 

                                                      
60 Id. at 10 
61 Id. 
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Board Restructuring: In order to restore investor confidence and address concerns related to the 

current board's actions, a comprehensive evaluation and potential restructuring of the board. This 

process should consider the appointment of new independent directors with the requisite skills, 

experience, and commitment to AMC's long-term success. 

 

AMC Debt Repayment Fund via NFTs: To address the company's debt burden without resorting 

to any further dilution of shares, the creation of an AMC Fund using non-fungible tokens (NFTs). 

Investors would be allowed to participate in this fund, contributing to the company's debt 

repayment while also acquiring unique digital assets tied to AMC's brand and offerings. The debt 

payoff should be done transparently for accountability but also so all stockholders can see progress 

in real time.   

 

Re-evaluating the Accounting Firm: AMC should consider replacing Ernst & Young as its 

accounting firm. Engaging a new accounting firm with a fresh perspective may enhance the quality 

and transparency of the company's financial reporting, thus bolstering investor confidence in the 

company's financial stability. 

 

Organizational Restructuring: AMC should assess its current organizational structure to identify 

areas of improvement and streamline operations. This may include reorganizing departments, 

reallocating resources, or identifying cost-saving measures to boost efficiency and productivity. 

Such restructuring efforts should prioritize long-term growth and value creation for all 

stockholders. 

 

Exploring Alternative Funding Methods: AMC should explore alternative funding methods 

beyond traditional Wall Street avenues. This may include crowdfunding, strategic partnerships, or 

the issuance of digital assets, such as non-fungible tokens (NFTs) or security tokens. These 

alternative funding methods can help diversify AMC’s capital base, reduce reliance on traditional 

financing channels, and further align the interests of retail investors with AMC’s strategic 

objectives. 
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Enhancing Corporate Governance: To ensure that the interests of all stockholders are well-

represented and protected, AMC should review and enhance its corporate governance practices. 

This may include increasing board diversity by appointing retail investor representatives to the 

board, and implementing robust oversight mechanisms to ensure transparency and accountability. 

Retail stockholders own a majority of the outstanding shares and it is of vital interest for AMC’s 

future to have retail representation on the board of directors. 

 

Safeguard Stockholder Value: To ensure that the settlement benefits all parties involved, AMC 

must outline steps to restore and safeguard stockholder value in AMC and/or APE stock. AMC 

should implement a transparent and verifiable share count where all stockholders are assigned a 

serial number for each share owned. This method could possibly go through blockchain technology 

or with the assistance of a third party such as Share Intel or T-Zero. Assigning a unique serial 

number to each share will enable individual stockholders and the company to verify share 

authenticity and prevent unauthorized duplication. This action would protect retail investors and 

AMC from potential bad actors who might attempt to sell synthetic shares, which can lead to a 

decline in share price over time, destruction of stockholder value, and disruption of organic market 

activity. As part of protecting stockholder value, AMC should investigate issuing a special 

dividend in the form of an NFT, silver coin, or AMC gift card. Protecting stockholder value and 

protecting the stock from manipulation is one of the only ways to regain the massive market 

cap value lost due to APE.  

 

Reform Stockholder Voting Process: AMC should update its corporate guidance to require 

stockholder approval happens via a transparent voting process with accountability where all 

stockholders can verify that all of their votes were cast accurately, and the total tallies can be 

verified. Currently, there is no process for verification, so there is no guarantee that stockholder’s 

votes are recorded correctly. Additionally, AMC should implement alternative voting methods as 

necessary for international stockholders to ensure their voices are heard in company decisions. 

 

Hold on any Future Stock Transformations such as a Reverse Split: There should be a hold 

on any future stock transformations (such as a reverse split or merger or further dilution) until a 

valid, transparent share count is conducted and a transparent voting process is in place for AMC 
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stockholders. This protects AMC stockholders from corporate fraud and corporate voting 

manipulation.  

 

By implementing these changes, the company will be better positioned to navigate the 

challenges it faces, foster a more inclusive and transparent corporate culture, and ultimately, create 

long-term value for all its stockholders. 

 

II. CERTIFICATION OF THE SETTLEMENT CLASS IS NOT APPROPRIATE 
 

LEGAL ANALYSIS  
 
a. Legal Standard  

 
Under Delaware Court of Chancery Rule 23,   a condition precedent to the certification of 

a class action is a two-step analysis. The first step requires that the action satisfy all four of the 

prerequisites mandated by subsection (a) of the rule. These are: (1) the class is so numerous that 

joinder of all members is impracticable, (2) there are questions of law or fact common to the class, 

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the 

class, and (4) the representative parties will fairly and adequately protect the interests of the class. 

Delaware Court of Chancery Rule 23(a). 

 

If the provisions of subsection (a) are satisfied, the next step is to properly fit the action 

within the framework provided for in Delaware Court of Chancery Rule 23(b).  Delaware Court 

of Chancery Rule 23(b) divides class actions into three categories. Delaware Court of Chancery 

Rule 23(b)(1) applies to class actions that are necessary to protect the party opposing the class or 

the members of the class from inconsistent adjudications in separate actions. Delaware Court of 

Chancery Rule 23(b)(2) applies to class actions for class-wide injunctive or declaratory relief. 

Delaware Court of Chancery Rule 23(b)(3) applies when common questions of law or fact 

predominate and a class action would be superior to other means of adjudication. 
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b. The Class Does Not Satisfy Delaware Court of Chancery Rule 23(a) 
 

i. The Class’ Interests Are Not Fairly and Adequately Protected.  

In the Plaintiffs’ Brief, Lead counsel makes the following argument in attempt to meet the 

fourth prong in Delaware Court of Chancery Rule 23(a), that the recovery achieved through this 

litigation—a distribution of newly issued shares to all holders of Common Stock immediately 

before the Conversion and without any special treatment of Plaintiffs—demonstrates that 

Plaintiffs’ interests were aligned with those of absent class members and is likewise indicative of 

the competence and effectiveness of Class Counsel.62   

Lead Counsel Files a Motion to Lift Status Quo  

Lead Counsel fails to mention that on April 3rd, 2023, Lead Counsel moved this Court to 

lift the stipulated status quo order entered on February 27th, 2023 due to a proposed settlement 

between the parties.63  AMC and its board of directors and, together with the AMC Defendants did 

not oppose, and support this motion.   Lead Counsel gave the Court notice that the Lead Plaintiffs 

are pleased to report that—following extensive adversarial litigation amidst expedited discovery, 

consultation with multiple experts, and a mediation process facilitated by former Vice Chancellor 

Joseph R. Slights, III—the parties have agreed to a settlement pursuant to which AMC will issue 

class members new shares of AMC common stock collectively valued, based on recent market 

prices, at more than $100 million. On April 5th, 2023, this Court denied the lifting of the status quo 

motion citing the following reasons: 

 

The parties seek to lift the status quo order to allow the defendants to 
complete their settlement obligations before the settlement is noticed, 
considered, and approved.64 This Court has cautioned against parties 

                                                      
62 See Haverhill Ret. Sys. v. Kerley, C.A. No. 11149-VCL, at 20-21 (Del. Ch. Sept. 28, 2017) 
(TRANSCRIPT) (“Given that I am approving the settlement as fair and adequate, it follows that I 
necessarily believe that the class representatives, as well as the derivative action representatives, provided 
adequate representation in this matter.”) 
63 DI 59,69 
64 Mot. ¶ 23 (“Here, the parties agree that the Court should lift the status quo order because the proposed 
Settlement would provide a substantial benefit to the [proposed] settlement class—namely, receipt of 
Common Stock that will likely be worth more than $100 million—but contingent upon lifting of the 
status quo order and the conversion and reverse split being consummated.  Importantly, while the term 
sheet contemplated that the parties will work in good faith to achieve final approval of the [Proposed] 
Settlement at an anticipated future hearing, the [Proposed] Settlement terms contemplate performance 
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performing even partial settlement obligations before a settlement hearing, as 
doing so prevents the Court from meeting its obligation to oversee class action 
settlements.65  It is well settled that the Court of Chancery’s role in approving 
class action settlements under Court of Chancery Rule 23 “is intended to 
balance policies favoring settlement with concerns for due process”15 and 
arises “from the fiduciary nature of representative actions,” particularly “the 
need to assure that the interests of absent class members or stockholders have 
been fairly represented, and the necessity of guarding against the ever-present 
potential for surreptitious buyouts of representative plaintiffs at the expense 
of those whom they purport to represent.”66 

  

      By filing this motion, Lead Counsel sought to contravene the due process rights of absent 

class members by neglecting to furnish appropriate notice, the opportunity for said members to 

express their views on the proposed settlement, either by submitting objections or endorsing the 

settlement through relevant documentation and the right to file discovery motions. Although this 

Court did deny Lead Counsel’s motion, this Court should not overlook this application, as the 

standing and ability of counsel cuts both ways.  

                                                      
before such hearing takes place.”); AMC Entertainment Holdings, Inc., Current Report (Form 8-K) (Apr. 
3, 2023) (“However, in order to allow the Status Quo Order to be lifted now and permit the Conversion of 
AMC Preferred Equity Units into Class A common stock to proceed, the Company has agreed to make a 
settlement payment to the Plaintiffs’ class in the form of Class A common stock (the ‘Settlement 
Payment’).  The obligation to make the Settlement Payment only arises if the Status Quo Order has been 
lifted and the Conversion has taken place.  Subject to these conditions, the Company, on behalf of the 
named defendants, has agreed, promptly following the Conversion, to make a settlement payment to the 
record holders of the Class A common stock as of the Settlement Class Time (as defined below).”). 
65 See Chickering v. Giles, 270 A.2d 373, 376 (Del. Ch. 1970); In re SS & C Techs., Inc., S’holders Litig., 
911 A.2d 816, 819 (Del. Ch. 2006) (“This court, in reviewing settlements, has often reminded counsel of 
the Chickering decision and of the necessity to present settlements quickly and to advise the court when 
some exigent circumstance makes it difficult or impossible to give the necessary notice and seek formal 
approval before the performance of some part of the settlement.”).  This Court has rejected proposed 
settlements when they were partially performed before the settlement hearing.  See, e.g., SS & C Techs., 
911 A.2d at 819; Reith v. Lichtenstein, C.A. 2018-0277-MTZ, D.I. 196 (Del. Ch. Oct. 3, 2022) 
(TRANSCRIPT).  Performance without approval is particularly inappropriate where the parties have 
identified no need to circumvent Court of Chancery Rule 23(e).  See Chickering, 270 A.2d at 376; cf. 
Barkan v. Amsted Indus., Inc., 567 A.2d 1279, 1285 (Del. 1989). 
66 Donald J. Wolfe, Jr. & Michael A. Pittenger, Corporate and Commercial Practice in the Delaware Court 
of Chancery § 13.03[f][1] at 13-28–29 (citations omitted); id. at 1329 n.95 (citing Wied v. Valhi, Inc., 466 
A.2d 9 (Del. 1983), cert. denied, 465 U.S. 1026 (1984), and In re Activision Blizzard, Inc. S’holder Litig., 
124 A.3d 1025, 1042–43 (Del. Ch. 2015), and De Angelis v. Salton Maxim Housewares, Inc., 641 A.2d 
834, 841 (Del. Ch. 1993), rev’d on other grounds sub nom. Prezant v. De Angelis, 636 A.2d 915 (Del. 
1994), and Erickson v. Centennial Beauregard Cellular LLC, 2003 WL 1878583, at *4 (Del. Ch. Apr. 11, 
2003) (citing Prezant, 636 A.2d at 922), and Chickering, 270 A.2d 373). 
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Lead Counsel Opposes Putative Class Motions’ To Intervene 

It is highly unusual that Lead Counsel, in a case such as this, to seemingly oppose the very 

stockholders they purport to represent. One cannot help but question the rationale behind Lead 

Counsel’s apparent efforts to silence the voices of the putative class by filing their opposition to 

the putative members’ motions to intervene.  In a situation where one would expect the AMC 

Defendants to be the sole party opposing such matters, it is disconcerting that Lead Counsel 

appears to be disregarding their ethical obligation to ensure that the concerns, hardships, and 

perspectives of the most affected individuals are given a fair opportunity to be heard in court. Such 

actions give the impression that Lead Counsel may be attempting to suppress the voice of the 

Class. 

 

Lead Counsel Oppose Discovery Motions 

Considering that both Lead Counsel and Defense attorneys have already agreed to maintain 

the confidentiality of all discovery, their opposition to the motion for discovery by putative class 

members and intervenors raises certain questions. Specifically, one might question whether Lead 

Counsel and Defense attorneys are attempting to orchestrate this settlement based on concealment 

rather than disclosure. This approach undermines the due process rights of putative members, as it 

limits their ability to fully understand and evaluate the terms of the proposed settlement. Legal 

ethics and principles of fairness generally require that all parties have access to the necessary 

information to make informed decisions about their legal rights and obligations. 

 

Lead Counsel Inadequately Represents the Class on a 242 Claim 

 On April 28th, 2023, this Court published their letter67 addressing the parties' filing of the 

settlement stipulation, proposed scheduling order, and proposed notice.68 This Court put the Lead 

Counsel on notice that the notice of pendency of stockholder class action and proposed settlement, 

settlement hearing and right to appear, would have to be revised specifically in paragraph 39.   

“Lead Counsel asserts its claim under Delaware General Corporation Law Section 242(b)(2) was 

                                                      
67 DI 175 
68 DI 165 
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unlikely to succeed because of “[a] recent decision from the Delaware Court of Chancery” that 

held “Section 242(b)(2) requires [a] ‘special right,” such as those alleged to be at issue in this case, 

“to be expressly granted in a corporation’s certificate of incorporation” to require a separate vote 

of a class of stockholders where that “special right” is adversely affected.  Indeed, on March 29, 

2023, this Court held as much:  and one firm among Lead Counsel represented the plaintiffs in that 

action.69  On April 12, that firm appealed that decision to the Delaware Supreme Court.70  

Paragraph 39 should disclose that one firm among Lead Counsel is lead counsel for the 

plaintiffs in that case and has appealed that “recent decision,” and that the appeal remains 

pending.”71 
 

Resolving DGCL 242 controversies calls for this Court to interrupt the relevant Certificate 

of Incorporation/Designations and the intent of parties revealed by the language of the relevant 

certificates and the “circumstances surrounding its creation and adoption.”72  Make no mistake 

about it, AMC Defendants issuance of APE as “mirror-image” of AMC common stock, and 

successive Computershare Depositary Agreement leveraged by their deal with Antara, was a 

calculated breach of DGCL 242.  There isn’t much interpretation needed here. On multiple 

occasions, AMC Defendants violated the plain language of DGCL 242 and the relevant 

designations that instruct preferred stock was not “entitled to vote together with Common Stock” 

when “applicable law... requires a separate class vote”. Without stockholder approval, AMC 

Defendants designated super voting rights and an automatic conversion clause to preferred stock; 

then entered into the Computershare Depositary Agreement to weaponize the sale of APE, thereby 

altering the incorporated rights and powers of AMC common and guaranteeing conversion of  APE 

The unauthorized scheme adversely affected common stock holders by bestowing illegitimate 

special rights to preferred, thereby usurping common stock holder’s rights and powers already 

                                                      
69 In re Snap Inc. Section 242 Litig., Consol. C.A. No. 2022-1032-JTL, at D.I. 22 (Del. Ch. Apr. 6, 2023) 
(docketing the Court’s telephonic rulings on the parties’ cross-motions for summary judgment); In re 
Snap Inc. Section 242 Litig., Consol. C.A. No. 2022-1032JTL, at D.I. 7 ¶ 4(b) (Del. Ch. Dec. 14, 2022) 
(appointing Bernstein Litowitz Berger & Grossman LLP lead counsel).  The Court takes judicial notice of 
this fact under Delaware Rule of Evidence 202(a) 
70 In re Snap Inc. Section 242 Litig., Consol. C.A. No. 2022-1032-JTL, at D.I. 23 (Del. Ch. Apr. 12, 
2023).  The Court takes judicial notice of this fact under Delaware Rule of Evidence 202(d)(1)(C). 
71 DI 175 page 5 paragraph 2 
72 Garfield v. Boxed Inc., No. 2022-1032-MTZ (Del.Ch.Dec.27,2022) 
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established in AMC’s Certificate of Incorporation. And they did it all without ever proposing a 

vote until the results AMC Defendants sought was a foregone conclusion. 

 

Call it what you want, the issuance of APE 1/100th preferred stock equity units- designated 

with an automatic conversion clause- was an unauthorized increase in AMC common stock. AMC 

Defendants concede APE was indeed a “MIRROR-IMAGE” designed to circumvent DGCL 242 

to give Defendants the ability to sell shares without requisite shareholder approval from the 

majority of AMC shareholders.73   AMC Defendants contend their Certificate of Incorporation 

afforded the AMC’s board the luxury of unilaterally designating voting powers to treasury 

preferred stock pursuant to DGCL 151 without shareholder authorization. Plaintiffs may agree, 

but the plain language adopted in The Certificate of Incorporation only grants authorization for the 

board to adopt a resolution. Under, DGCL 242 (a)(3), when the resolution seeks to “increase or 

decrease its authorized capital stock or to reclassify the same, by changing the... designations, 

preferences, or relative, participating, optional, or other special rights of the shares, or the 

qualifications, limitations or restrictions of such right”, such a resolution must be proposed and 

authorized through a certified amendment consistent with DGCL 242 (b)- not DGCL 151.74  

 

The automatic conversion clause was a special right and power.75 AMC Defendants never 

sought shareholder approval when designating super voting rights, the 100 x conversion rate, the 

automatic conversion clause to or the Computershare Depositary Agreement bestow upon 

preferred stock. Instead of proposing an amendment to be voted on as required by DGCL 242, 

AMC Defendants unilaterally altered the powers, preferences and rights of both common and 

preferred under DGCL 151.  The automatic conversion clause in itself constitutes a breach of the 

plain language of DGCL 242 and any analysis of “circumstances surrounding its creation and 

adoption” of the Mirror-Image preferred equity units shows a calculated intent to lever such breach 

against the will of common stockholders.76 

                                                      
73 DI 200 at 15 
74 See DGCL 242 (a)(3), see also Rothschild Int’l Corp. v. Liggett Gp. Inc.,474 A.2d 133, 136 (Del. 1984). 
75 Greenmont Capital v. Mary’s Gone Crackers No.7265-VCP (Del.Ch.Sep.28,2012). 
76 Waggoner v. Laster, 581 A.2d 1127,1134 (Del.1990); see also Garfield v. Boxed Inc., No. 2022-1032- 
MTZ (Del.Ch.Dec.27,2022). Moreover, special rights not granted in the Certificate of Incorporation 

require a vote. In re Snap Inc. Section 242 Litig.,Consol. C.A. No.2022-1032-JTL., (Del.Ch. 2022). 
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Petition to Opt Out 

As of May 14th, 2023, over “6500 people” have signed an online petition  on Change.org, 

to opt out of AMC’s proposed class settlement in reference to this matter. The petition asserts that  

“the settlement appears to be a cash grab for the plaintiffs' attorneys, who 
stand to gain significant fees rather than a fair and just resolution for 
shareholders. This kind of action is typical in Delaware Chancery Court and 
counsel for the plaintiffs are repeat offenders. As such, we respectfully 
request that the undersigned be allowed to opt out of the settlement 
agreement.”77 

 

International Stockholders 

The Lead Counsel has not adequately represented the interests of the international 

stockholders of AMC, including, but not limited to, those hailing from Japan, the Netherlands, 

Germany, Spain, and China. The lack of due consideration for these stockholders is evidenced by 

the absence of language accommodations and the failure to account for the extended delivery times 

for communications sent to international stockholders.  Specifically, the Lead Counsel has 

neglected to provide translations of critical documents pertaining to the settlement, such as the 

settlement stipulation, proposed scheduling order, and proposed notice. This oversight hinders the 

ability of international stockholders to comprehend and participate in the settlement process 

effectively.  Additionally, the Lead Counsel has not taken into account the logistical challenges 

faced by international stockholders with respect to the mailing of postcards. The postcards, which 

were sent out no later than May 8th, 2023, are expected to reach international recipients later than 

their American counterparts due to international shipping times. Consequently, these international 

stockholders are afforded a disproportionately narrow window to review, comprehend, and 

respond to the contents of the postcards, which are not provided in their native languages. The 

deadline for filing responsive documents, support, or objections, set for May 31st, 2023, further 

exacerbates this disparity.  

                                                      
77 https://www.change.org/p/petition-to-opt-out-of-amc-s-proposed-class-
settlement?recruiter=1279237536&recruited_by_id=82d8a6d0-45e4-11ed-89ab-
6fbdfe770987&utm_source=share_petition&utm_campaign=share_for_starters_page&utm_medium=cop
ylink 



 ~ 25 ~  
 

 

In conclusion, the actions of Lead Counsel demonstrates a failure to adequately represent 

the interests of the class, potentially undermining the legitimacy and fairness of the class action 

settlement. The disregard for the due process rights of absent class members and the attempt to 

circumvent proper court oversight should result in the court denying the settlement, necessitating 

further litigation or renegotiation. This case highlights the crucial need for attorneys to uphold 

their fiduciary duties to all class members, ensuring that their rights are protected and their voices 

heard in the pursuit of a fair and equitable resolution. 

 

III. THE PROPOSED SETTLEMENT ONLY RECOVERS A MERE 2.5% OF THE LOST 
MARKET CAP VALUE AND FAILS TO PROVIDE SUBSTANTIVE RECOVERY TO 
STOCKHOLDERS – THEREFOR THE REQUESTED FEE AND EXPENSE AWARD 
IS UNJUSTIFIED  
 

In the Plaintiffs' opening brief, the Plaintiffs contend that, upon approval of the settlement, 

“although one cannot definitively predict the price at which AMC stock will 
trade following the Conversion, using reasonable assumptions, the 
Settlement is among the largest negotiated resolutions in Delaware class 
action history. Over 6.9 million shares of Common Stock will be issued as 
Settlement Consideration if the Settlement is approved. Based on the trading 
prices of shares of Common Stock and APE units on May 3, 2023, the total 
Settlement Consideration is worth approximately $129 million.” 78 

 
Remarkably, Plaintiffs audaciously seek attorneys' fees amounting to $20 million, inclusive of 

$121,641.74 in expenses, having consented to the settlement prior to deposing Defendant Aron, 

whom they have characterized as a participant in the alleged "pernicious and clever financial 

engineering"  behind Project Popcorn.  

 

LEGAL ANALYSIS  
 
a. Legal Standard  

 
Delaware courts, unlike many federal courts, do not follow the “lodestar” or “Lindy” 

approach to setting a fee, under which the time expended by the plaintiff’s attorneys is the 

                                                      
78 D.I. 206, pages 9-10 
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prime consideration.79 This Court may award attorneys’ fees to counsel whose efforts 

conferred a common benefit.80 This principle applies to both financial and non-monetary 

benefits.81 The determination of any attorney fee and expense award is within the Court’s 

discretion.82 The Court considers the Sugarland factors, including: (1) the benefit achieved; 

(2) the contingent nature of counsel’s fee and the efforts of counsel and time invested; (3) the 

complexity of the litigation; and (4) the standing and ability of counsel involved. Delaware 

courts have assigned the greatest weight to the benefit achieved in litigation.83 

 

b. Plaintiffs’ Benefits of the Settlement Argument is Disingenuous 
 

The Plaintiffs’ conclusion to their first argument illustrates a significant disconnect with 

the reality of this settlement: 

 
“The new stock issuance compensates common stockholders for the dilution 
suffered on account of the APEs issuance to the expected tune of approximately 
$129 million. Indeed, an economic recovery of this magnitude is rare in cases 
before this Court.”84 
 

Plaintiffs posit that the settlement is valued at approximately $129 million for AMC 

common stock stockholders. However, the Plaintiffs' argument in support of the proposed 

settlement and their request for a $20 million award lacks any reference to the $5,150,690,236.70 

in total market value that has been eradicated from AMC stockholder value since the introduction 

of the APE share into the US Markets on August 22nd, 2022, less than a year prior. In the aftermath 

of a loss of approximately 53.4% in market capitalization, amounting to $5.15 billion, this 

                                                      
79 Sugarland Indus., Inc. v. Thomas, 420 A.2d 142, 149-50 (Del. 1980). For the federal “lodestar” 
approach , see Lindy Bros. Builders, Inc. v. Am Radiator & Standard Sanitary Corp., 487 F.2d 161 (3d 
Cir. 1973)  
80 See, e.g., Americas Mining Corp. v. Theriault, 51 A.3d 1213, 1255 (Del. 2012); Tandycrafts, Inc. v. Initio 
Pr’s, 562 A.2d 1162, 1164 (Del. 1989). 
81 124 EMAK Worldwide, Inc. v. Kurz, 50 A.3d 429, 434 (Del. 2012). 
82 Theriault, 51 A.3d at 1254-55 (upholding fee award of over $304 
million); Sugarland Indus., Inc. v. Thomas, 420 A.2d 142, 149-50 (Del. 1980). 
83 Id.; see also Julian v. E. States Const. Serv., Inc., 2009 WL 154432, at *2 (Del. 
Ch. Jan. 14, 2009) (“In determining the size of an award, the courts assign the 
greatest weight to the benefit achieved in the litigation.” (citing Franklin Balance 
Inv. Fund v. Crowley, 2007 WL 2495018, at *8 (Del. Ch. Aug. 30, 2007)). 
84 DI 206 page 40 
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settlement proposes to recover $129 million, a mere 2.5% of the lost market cap value, while 

compensating the Plaintiffs' Counsel with "an award of fees and expenses equal to $20 million, 

reflecting approximately 15.5% of what they exclusively created for the Class.85  The 

proposed settlement is also “fatally flawed and not likely to survive This Court’s scrutiny. 

Amongst other inequities, the settlement hinges on a stipulation which requires the bulk of the 

purported 3.8 million shareholders to release nearly a years’ worth of claims yet receive no 

settlement distribution. See Notice of Pendency of Stockholder Class Action and Proposed 

Settlement at 10. Since the distribution of the settlement is confined to holders of a “Settlement 

Class Time” -which is only a moment’s snapshot of the close of one business day yet the 

“Settlement Class” encompasses “all holders of AMC Common Stock between August 3, 2022, 

through and including the Settlement Class Time”, the vast majority of the class will receive no 

distribution in exchange for a broad release of their claims.”86 

 

Interestingly, Lead Counsel’s third argument in the Plaintiffs’ Brief, asks this Court to 

award them $20 million in legal fees and expenses to be paid out in cash, while the settlement will 

be disbursed to the Class in the form of shares, subject to potential gains or losses until their 

subsequent sale. Considering the purported confidence of the Lead Counsel in the value of the 

settlement, it is curious as to why they did not structure their legal fees in a manner that would 

entail receiving fifty percent in cash and fifty percent in post-reverse split AMC stock, with a 

mandatory holding period of two years to qualify for long-term gains while AMC collects $10 

million from their insurance. By adopting to a legal fee payout structure consisting of 50% cash 

and 50% stock (subject to long-term holding), the Lead Counsel  collectively stand to potentially 

save several million dollars in prospective tax liabilities, as long-term capital gains are taxed at a 

lower rate (maximum rate of 20%) compared to federal income tax (maximum rate of 37%). If the 

settlement is indeed deemed highly advantageous for the settlement class, it begs the question as 

to why the Lead Counsel did not structure the legal fee and expense award in a manner that would 

entitle them to receive payment in the form of stock. 

 

                                                      
85 D.I. 206 page 11 
86 D.I. 254  
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AMC’s Market Cap Analysis  

As evidenced by AMC’s FORM 10-Q filed on August 4th, 2022 the filing shows that there 

were 516,820,595 outstanding AMC shares at that time.87  On the same day, just before the APE 

stock dividend was announced, AMC stock closed at $18.66, resulting in a total market 

capitalization of $9,643,872,302.70.88 Subsequently, during the August 4th, 2022 AMC Call, 

Defendant Aron, without seeking shareholder vote or approval, revealed AMC's intention to offer 

a preferred share dividend spin-off called APE, with each existing shareholder receiving one APE 

share for every AMC share  held.89 As stated in AMC’s 8-K filed on August 18th, 2022, AMC's 

board of directors maintains the authority to authorize additional AMC Preferred Equity units at 

any point in the future, including in 2022 or 2023, at their sole discretion if deemed to be in AMC's 

best interests.90 The introduction of APE was not merely a dividend; it allowed for significant 

dilution, authorizing up to 5 billion APE shares, which is nearly ten times the original outstanding 

share float of AMC. The APE dividend was dilution without shareholder approval.91  

 

Since the introduction of APE, shareholder value has significantly diminished. As 

referenced in the Plaintiff's brief, on May 3rd, 2023, AMC Common Stock closed at a price of 

$5.74 per share, and APE closed at a price of $1.52 per unit. “Accordingly, as of this date,  the 

total market capitalization of Common Stock stood at $2,980,164,319 (based on 519,192,390 

issued and outstanding shares of Common Stock), and the total market capitalization of APE 

amounted to $1,513,017,748 (based on 995,406,413 issued and outstanding APEs).”92 As of May 

3rd, 2023, the combined market capitalization of the company, for purposes of illustration, 

remained at $4,493,182,066.93 By subtracting the current total market capitalization of AMC and 

APE as of May 3rd, 2023 ($4,493,182,066) from the total AMC market capitalization before APE 

                                                      
87   AMC’s Form 10-Q. August 4, 2022. Link: https://investor.amctheatres.com/financial-
performance/sec-filings/sec-filings-details/default.aspx?FilingId=15993122  
88 D.I. 95 & 186 
89 D.I. 95 & 186 
90 AMC Form 8-K. August 18th, 2022. Link: https://investor.amctheatres.com/financial-performance/sec-
filings/sec-filings-details/default.aspx?FilingId=16027359 
91 D.I. 95 & 186 
92 D.I. 206, pg. 30 
93 D.I. 206, pg. 31 

https://investor.amctheatres.com/financial-performance/sec-filings/sec-filings-details/default.aspx?FilingId=15993122
https://investor.amctheatres.com/financial-performance/sec-filings/sec-filings-details/default.aspx?FilingId=15993122
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($9,643,872,302.70), the resulting figure, $5,150,690,236.70, represents the total market value lost 

by AMC shareholders in less than a year. Please note that this initial market cap calculation 

calculates overall shareholder value lost, but this specific calculation does not calculate the percent 

of ownership that was lost. 

The perceived value of the 129 million clawed back to AMC common stockholders through 

the proposed settlement does not adequately compensate for the lost market capitalization. In the 

opening brief filed by the Plaintiffs, there are assumptions about the $129 settlement value that are 

inherently incorrect or misleading. First, in the opening brief filed by the Plaintiffs, they state 

“Based on the trading prices of shares of Common Stock and APE units on May 3, 2023, the total 

Settlement Consideration is worth approximately $129 million.”94  

 

Estimated Value of the Proposed Settlement  

Assumption: The total settlement presumes that the trading price between the present and 

the settlement date will remain within a comparable range (e.g., +/- 10%). However, both AMC 

and APE are highly volatile stocks.  From May 3rd, 2022 to May 3rd, 2023, AMC has traded within 

a range of $3.77 (52-week low) and $27.50 (52-week high)95, while APE has traded between $0.65 

(low) and $10.50 (high) since its debut on August 22nd , 2022 until May 3, 2023.96  Notably, both 

stocks have trended downward shortly since after APE was released and further downward when 

APE was diluted in late 2022. Based on available short interest data on websites such as Fintel or 

Yahoo, these stocks are both highly shorted. Short selling can cause downward pressure on the 

stock price because the short seller will aim to sell a stock they don’t own at a higher price in the 

hopes it will go down. Then, they can buy back the stock at a lower price to cover their previous 

short debt and net a profit.  

In the Plaintiff’s opening brief, the Plaintiffs acknowledge that if the settlement is approved 

that one cannot definitively predict the price at which AMC stock will trade following the 

                                                      
94 D.I. 206 page 9-10 
95 Yahoo Finance Ticker AMC (NYSE Exchange). Time Range Referenced is May 3, 2022- 
May 3, 2023. https://finance.yahoo.com/quote/AMC 
96 Yahoo Finance Ticker APE (NYSE Exchange). Time Range Referenced is August 22, 2022- 
May 3,2023. https://finance.yahoo.com/quote/APE 
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Conversion.”97  While this statement holds partial truth, recent historical trends of small to mid-

cap stocks following a reverse split can serve as a basis for estimating potential market cap gains 

or losses. One recent example would be Mullen Automotive (Ticker: MULN) Stock.  The company 

announced a 25 for 1 reverse split on May 3, 2023, which would take into effect the following day 

(on May 4th, 2023). Once the announcement was made, the stock closed down about 21% on the 

day.98 And then on May 4th, 2023, after the reverse split was effectuated, MULN shares dropped 

about another 8%.99   The MULN reverse split clearly shows how quickly share price and market 

cap can drop as a result of a reverse stock split. MULN is just one example, there are countless 

other companies (e.g., COSM, WISA, SNDL, etc) that also experienced massive drops in value 

post reverse stock split. 

 

Due to the inherent volatility of the stock, historical patterns of market cap loss following 

reverse splits, and the absence of accountability in market structure (e.g., no blockchain 

verification to prevent brokers or market makers from creating synthetic shares), the anticipated 

$129 million settlement value may significantly diminish in a brief period following the 

conversion, adversely affecting long-term AMC shareholders. The majority of the $129 million 

settlement value would represent the presumed AMC stock value before it is sold, constituting 

unrealized gains for most shareholders rather than immediate cash value. Nevertheless, 

shareholders might experience some realized gains when they receive cash to replace fractional 

shares.  For the vast majority of the settlement value, AMC is reallocating shares they intended to 

sell on the market back to shareholders, which is not equivalent to AMC directly paying $129 

million to their shareholders. Given the history of reverse stock splits negatively impacting 

stockholders, there exists a real possibility that if the market cap of AMC common drops by $129 

million (a projected 2.9% of the estimated $4.49 billion market cap), any benefit from this 

                                                      
97 D.I. 206 page 9-10 
98 Mullen Automotive Stock Forecast. FXStreet.com. Posted May 4, 2023. Link: 
https://www.fxstreet.com/news/mullen-automotive-stock-forecast-after-1-for-25-reverse-split-muln-sinks-
another-8-on-thursday-202305041324 
99 MULN Historical Data. NASDAQ.com. Time Range Referenced is May 3-4, 2023. Link: 
https://www.nasdaq.com/market-activity/stocks/muln/historical 
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settlement could be instantly wiped out. Short sellers often view reverse splits as favorable 

opportunities. 

The estimated $129 million value is, in essence, highly theoretical and not guaranteed to 

materialize, or if it does materialize, it could be fleeting before gradually diminishing over time. 

In a scenario where AMC common stock is aggressively shorted immediately following the reverse 

split, effectively eroding shareholder value, nearly all parties involved in this lawsuit would 

suffer—AMC as a company, retail shareholders, Allegheny, and other investors—while only the 

attorneys would retain their gains. 

 

The Impact of Fractional Share Payouts on the Value of the Proposed Settlement 

The Lead Plaintiff’s Opening Brief (which references the calculation from Ripley’s 

Affidavit)100 states that in the proposed settlement the stockholder payout would approximate 

around 6.9 million shares to applicable common stockholders with an estimated value of 129 

million to stockholders (referencing the May 3, 2023 closing price).101  In the Plaintiffs’ Opening 

Brief, it states “If the share issuance would result in record holders receiving a fraction of a share 

of Common Stock, AMC will arrange for a cash payment in lieu of issuing fractional shares.”102  

It appears that the 6.9 million share number was derived by dividing the estimated common stock 

share float of approximately 52 million (post reverse split, pre conversion) by 7.5 (referencing the 

1 for 7.5 common stock proposed settlement payout). The Plaintiffs’ proposed settlement payout 

estimation is based on faulty calculations and is a misrepresentation to the Court, settlement class, 

and the AMC Defendants. The Lead Plaintiffs failed to report the impact that the fractional cash 

payouts would have on the final numbers. Ripley’s Affidavit claims that “While predicting the 

amount of cash payment for fractional shares cannot be done reliably in advance without additional 

information.”  Without the raw data to review the shareholdings for stockholder account, the 

verified total number of stockholders and their accounts, and a breakdown of synthetic vs 

authorized shares held in each account, the most accurate fractional cash payout number cannot be 

verified. However, based on the existing data, an estimate of the value of fractional cash payouts 

                                                      
100 DI 206 Ripley’s Affidavit filed along with The Plaintiff’s Opening Brief 
101 D.I. 206, at  9 at 52 
102 D.I. 206 at 29 



 ~ 32 ~  
 

can be calculated and is necessary to estimate in order to understand the accuracy, impact, and risk 

of the proposed settlement on AMC and its stockholders.  

 

If the proposed settlement is approved by this Court and the reverse split (RS) and merger 

goes forward, the following would take place:  

 

1. AMC and APE experience a 10 for 1 RS.  
2. AMC pays out cash in place of AMC and APE fractional 
shares not divisible by 10.  
3. Then, as part of the settlement, applicable common AMC  
Stockholders receive 1 new AMC common share for every 7.5 
hares held.  
4. Then, AMC pays out cash in place of fractional shares not 
divisible by 7.5.  
5. Then, AMC and APE are merged into one common stock 
AMC.  
6. Then, AMC is traded on the open market only under AMC. 103   

 

There are three rounds of fractional payouts in total, though every stockholder may not 

necessarily receive each payout.  As referenced, there are estimated “3.8 million stockholders” 

(D.I. 188)104, and many of those stockholders have multiple brokerage accounts, so it is likely most 

stockholders will receive anywhere between 1 and 8 fractional cash payouts in total, which will 

change the number of actual number of shares delivered as part of the reverse split and proposed 

settlement.  To be clear, the fractional cash payouts that would exist as part of the reverse split 

would not be counted in the total settlement number, but what happens in that step does affect how 

many shares and fractional cash payouts would occur in the proposed settlement.   

 

Question: How much cash and how many shares would actually get paid out in the 

proposed settlement (estimated by the plaintiffs at 129 million USD)? The analysis in this 

section establishes several initial conditions. Many individual shareholders believe synthetics are 

in existence, based on available data from short interest, failed to delivers (FTDS), average 

                                                      
103 DI 206 
104 D.I. 188 
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holdings, and the stockholder voter turnout during the Say Technologies call.105 However, 

presumably in situation of synthetic shares, brokers and/or short sellers would be responsible for 

paying out fractional shares or new assigned common shares that are over and above the float. This 

analyses does not account for synthetic shares because it only focuses on what AMC would be 

responsible for paying for out the authorized shares in the proposed settlement.  

 

According to the reported Fintel ownership data on April 6th, 2023, institutions own 

25.83% of AMC (134,107,394), insiders own 4.77% of the existing AMC float (in total around 

30.6% or around 158,872,871 shares).106 In total, approximately around 450 institutions and 

around 40 insiders report to own AMC stock (rounded up to 500).  Many of these 500 or so 

institutions and insiders may receive the fractional cash payouts (though defendants on this case 

will be excluded from the proposed settlement). However, the vast majority of fractional cash 

payouts will be implemented on the 3.8 million stockholders and their accounts, so that will be the 

focus of this analysis. Individual stockholders are reported to hold (at minimum) the remaining 

360,319,518 of the outstanding AMC shares (69.3%), which averages out to approximately 94.8 

authorized shares per stockholder (rounded up to 95 for this analysis).  Using the average 

authorized share per stockholder of 95, when the AMC 10 for 1 RS occurs, then the average 

stockholder (A) would be left with 9 AMC shares, and would receive a fractional payout (from 

AMC) of 5x/10 multiplied where x is the current share price post 10 to 1 RS. Additionally, if the 

average shareholder held the same number of AMC and APE, they would also get the same 

fractional payout for APE after the 10 to 1 RS.  If the proposed settlement was approved, then 

Stockholder A in this example would receive 1 new post-split AMC common shares (for the 1 per 

7.5 owned) and a fractional cash payout (from AMC) of  2x/7.5 for his remaining shares that are 

not divisible by 7.5. Now because 7.5 is the dividing number, this implies that nearly all applicable 

stockholders will be receiving some type of fractional payout at this stage. As fractional payouts 

are made, those shares from the fractions are not delivered as shares in the proposed settlement.  

 

                                                      
105 DI 95 and 186. Note: Say Technologies vote showed that 70.3K Participants (of 4 million AMC 
shareholders, 1.76%) held on average 1,018 shares, which implies massive synthetic shares.  
106 AMC Price and News. Fintel. April 6, 2023. Link: https://fintel.io/s/us/amc Note: Using April 
reference for calculations because reporting on the site changed in May though the numbers look 
comparable.  

https://fintel.io/s/us/amc
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To complete the equation, it is necessary to use a share price for x.  For consistency, the 

post-split share price was estimated to be $29.67 (based on Ripley’s estimation) will be used for 

x, the estimated post-split share price.107 If the average individual shareholder has 95 AMC shares 

pre RS,  that will result in an estimated 18 million shares (5%) of the retail total being removed 

before the proposed settlement (1.8 million post-split).  The average cash payout at the RS stage 

for AMC to pay to individual stockholders would be about $14.835 per person and $56.37 million 

in total.  The APE fractional payout for the reverse split was not calculated for this analysis, though 

it is likely that the payout would be in a similar range as the estimated AMC RS fractional payout 

of $56.37 million in total. 

   

Then post-split the average individual investor would have 9 AMC common shares and 

receive 1 additional new post-split common share and a cash payout of $7.91. If expanded the 

average number to all 3.8 million stockholders that would result in 3.8 million shares to individual 

stockholders and about a  $30 million in cash payout.  Another thing of note, this example only 

displays retail stockholders having one account. If you factor in that many individual shareholders 

have multiple accounts holding AMC, the fractional payouts potentially increase by double or 

more. Additionally, if there are more than 3.8 million shareholders, the fractional payouts increase 

even further. Also important to note is the larger the fractional payouts at both the reverse split and 

proposed settlement stages, the larger the initial cash payout by AMC Defendants would be to 

AMC common stockholders, but the lower the share payout would be to stockholders.    

 

Using the same calculation for institutions and insiders, the median range of the AMC RS 

fractional payout for those groups would be approximately $7,417 in total. The institutions and 

insiders have a much higher average share count, thus a very small percentage (under 0.01%) of 

their total shares are removed in a reverse split. The AMC Defendants (categorized under insiders) 

would be excluded from the potential proposed settlement. In the proposed settlement, the median 

shares potentially lost by institutions via fraction would be minimal, median estimate would be 

around 1,610, which would result in a total fractional payout of $47,769, and 1,786,488 new shares 

for institutions in total.  So because of the number of insiders and institutions are only around 500, 

                                                      
107 DI 206 at 4 Ripley’s Affidavit filed along with The Plaintiff’s Opening Brief  
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there is minimal impact of the fractional share payouts and shares lost during RS and proposed 

settlement especially when compared to retail.   

 

When accounting for fractionalized payouts, the proposed settlement is estimated to result 

in 3.8 million AMC shares to individual stockholders and 1,786,488 new AMC shares for 

institutional holders, which results in an estimated 5,586,488 new shares to be issued (rounded to 

5.6 million), initial calculations indicate the total shares delivered in the proposed settlement would 

be less than 6.9 million shares108 but closer to 5.6 million shares.  Additionally, the analysis 

estimates that individual shareholders in total would receive $30 million in fractional cash payouts 

and institutions would receive about $48k. Any fractional shares resulting in a cash payout would 

qualify as a realized gain or loss and be potentially taxable, but the delivered shares would be 

unrealized gains or losses until the stockholder sells.   The current proposed settlement is a 

misrepresentation of the settlement conditions to the Court and shareholders. The briefs and 

proposed settlement should be rewritten in order to reflect more accurate estimations of the 

delivered shares and cash payouts. If the plaintiffs or defendants want to dispute these numbers, 

then they need to provide a share count that is verified by a 3rd party and shareholders so an 

accurate assessment of how many shares and cash will be delivered based on the shares held in 

each shareholders account.  

 
The Risk of Bankruptcy due to the Fractional Share Payouts  

When the fractional payments occur, AMC is required to pay stockholders for the fractions 

or non-divisible in a split shares back.  Depending on the share price, division, and number of 

shareholders, this can be even more expensive than projected. The assumption is that AMC would 

resell those shares taken back once the market opens post RS to regain the majority of that cost. 

Though as mentioned previously, often reverse splits result in downward pressure.  

Further, there is a major risk that if this proposed settlement is allowed to be 

implemented (and the reverse split and merger go through) it would result in AMC 

exhausting all of their cash and make them bankrupt before they could sell shares on the 

market to recoup. If AMC goes bankrupt as a result of this settlement, it would negatively affect 

                                                      
108 DI 206 at  9, 31, 52  
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all parties on this case including AMC stockholders, the Plaintiffs, and the AMC Defendants. How 

could AMC go bankrupt as a result of the settlement? During AMC’s Q1 2023 Earnings 

Conference Call (on May 5, 2023), Defendant Goodman stated that “We ended the quarter with 

liquidity of $704 million. This is comprised of $496 million of cash and cash equivalents and $208 

million of undrawn credit facilities.”109 The estimated cash payouts as a result of both the reverse 

split for AMC and proposed settlement for AMC shares total $86.57 million USD that AMC would 

have to pay out to cover fractional shares that cannot be delivered. The initial estimation for 

payouts are 12.26% of AMC’s liquidity for operations. If right before the reverse split is 

implemented, if the market makers raised the price of AMC common to push this stock up to 8.16x 

of its estimated value, halt the stock, implement the reverse split and the proposed settlement, this 

would then trigger AMC to pay out a substantial amount of fractional payouts that would exceed 

the $704 million of liquidity on hand from AMC (before they could sell more shares on the 

market). This situation may cause AMC corporate to file for bankruptcy and possibly result in the 

stockholders (including the Plaintiffs and AMC Defendants) losing most or all of their AMC and 

APE investment. The Court should be aware that the combination of the reverse split, merger, 

and proposed settlement with large fractional payouts can lead to a potential bankruptcy for 

AMC and loss of all value to all AMC stockholders.   

 

Risk of Dilution on Shareholder Value  

The Plaintiffs’ brief explains the proposed share structure:  

The Certificate Amendments and Conversion would leave only about 150 

million shares of Common Stock outstanding, affording management roughly 

400 million 'dry powder' shares to conduct future dilutive capital raises 

without needing to seek stockholder approval.110 

                                                      
109 AMC Entertainment Holdings, Inc. (AMC) Q1 2023 Earnings Call Transcript May 05, 2023. Seeking 
Alpha. Posted on May 05, 2023. Link: https://seekingalpha.com/article/4600628-amc-entertainment-
holdings-inc-amc-q1-2023-earnings-call-transcript Accessed on May 07, 2023.   

 
110 DI 206 at 5 

https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
https://seekingalpha.com/article/4600628-amc-entertainment-holdings-inc-amc-q1-2023-earnings-call-transcript
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Dilution constitutes a significant concern for shareholders. One reason why AMC stock trades 

higher than APE is the fewer outstanding shares and the near absence of AMC shares left for 

dilution, whereas APE could be diluted with an additional 4 billion shares. When a company 

dilutes its shares by releasing them onto the market, the share price typically declines; conversely, 

if a company repurchases and retires shares, the value of outstanding shares and the ownership 

percentage of company stock increase. It is critical to note that, under the new share structure, 

AMC corporate would possess the capacity to dilute the float by an additional 267% at any given 

moment. This prospect deters potential shareholders since, should the stock begin gaining 

momentum, they are aware of the very real possibility that the corporation will dilute and sell more 

shares on the market, thereby reducing the value of their shareholdings. AMC shareholders have 

already witnessed this process play out with APE shares, which initially started trading around $6-

7 dollar range, and now in early May is trading around $1.50. APE started with about 516 million 

shares outstanding and now is up to 1 billion and APE has seen its share price drop about 75%. 

 

To ensure that the settlement benefits all parties involved, it must outline steps to restore 

and safeguard shareholder value in AMC and/or APE stock.  

 

c. The Contingent Nature of Counsel’s Representation and the Efforts and Time 
Expended Support the Fee and Expense Award 

 

Delaware's public policy promotes incentivizing risk-taking in the interests of shareholders 

through contingent fee representations. However, it is crucial to ensure that fee and expense awards 

are equitable, judicious, and proportional to the value conferred upon the class. While the 

contingent nature of counsel's representation and the efforts and time expended are factors 

warranting consideration in determining the fee and expense award, a comprehensive evaluation 

of the reasonableness, proportionality, and value provided by counsel to the class is essential 

before approving such an award of this magnitude requested by the Plaintiffs.  

 

The proposition of bestowing both a risk and incentive premium in addition to standard 

hourly rates is predicated upon the supposition that counsel confronted considerable risks and 
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uncertainties when undertaking the case. Nevertheless, the strength of the plaintiffs' case from 

inception had mitigated the actual risks faced by counsel. Plaintiff Alleghany had nearly unlimited 

free resources and due diligence performed by retail shareholders on the internet. This was found 

on Reddit, Twitter and other social media. Additionally, retail shareholders who were subject 

matter experts, extensible performed free consulting for Allegheny plaintiffs.  Additionally, the 

high likelihood of winning versus a defendant who has an extensive history of allegations similar 

to this case, and who settles quickly, alludes to the low level of risk associated with the case. It is 

imperative to meticulously scrutinize the genuine risks involved in the case and the extent to which 

counsel's representation was contingent on the outcome. Moreover, the court must judiciously 

assess the efficacy and productivity of the counsel's work.  

 

The time dedicated to the case should be reasonable, precluding any rewards for counsel 

who needlessly prolong litigation or expend excessive hours. The time spent by counsel in the 

litigation should function as across-check on the reasonableness of the fee award, ensuring that the 

fee and expense award is proportional to the time expended, the value provided to the class, and 

the intricacy of the case. In sum, a thorough evaluation of these factors is of paramount importance 

to make an informed determination as to whether the requested fee and expense award is 

reasonable and justified. In this case, it is excessive and not merit worthy.  

 

 
d. The Complexity of the Litigation 
 

One of the secondary Sugarland factors is the complexity of the litigation. All else equal, 

litigation that is challenging and complex supports a higher fee award. While it is conceded that 

litigation involving challenging and complex matters might warrant a higher fee award, it is crucial 

to scrutinize the uniqueness and complexity of this case alongside the overall risks, efforts, and 

time spent by counsel. The assertion that this case surpasses the complexity of a standard breach 

of fiduciary duty or Blasius case, and the claim that prosecuting the case necessitated a profound 

understanding of Delaware law, trading strategies, and corporate finance, should be weighed 

against the genuine risks faced by counsel and the actual value provided to the class. In this case, 

numerous aspects were disregarded, omitted, and, quite frankly, disappointing. 
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Furthermore, the inventive development of a settlement structure must be critically 

examined to ensure that the terms of the settlement genuinely offer substantial compensation to 

the Class members and are proportional to the case's complexity. This assessment is essential for 

determining if the complexity of the litigation by itself justifies the requested Fee and Expense 

Award. 

 
 
e. The Standing and Ability of Counsel 

 
While it is true that the standing and ability of counsel is a factor considered by Delaware 

courts in determining the reasonableness of a fee and expense award, it must be evaluated in 

relation to other factors, such as the genuine risks faced by counsel, the time and effort invested, 

and the value provided to the class. Although counsel in this case possesses experience in 

stockholder class and corporate governance litigation and has garnered favorable comments from 

courts, this factor alone should not be the exclusive determinant for the requested Fee and Expense 

Award.  The standing of opposing counsel might be considered in determining the allowance of 

counsel fees, and it is acknowledged that defendants are represented by experienced and well-

regarded law firms. In fact, in this matter, opposing counsel were able to finesse the Plaintiffs into 

a quick, poorly representative settlement. This reflects poorly on the standing and ability of counsel 

and ought to be factored in the reasonableness of the fee and expense award. 

 

Plaintiffs’ Attorneys settle before deposing Defendant Aron 

 
In the Verified Stockholder Class Action Complaint111, Lead Counsel employ a series of 

provocative adjectives and evocative language to characterize the actions allegedly perpetrated by 

the AMC Defendants and Defendant Aron, including: 

x "weaponization" 
x "undermining" 
x “financial trickery” 
x  "pernicious financial engineering" 
x "clever financial engineering" 

                                                      
111 DI 1 
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x "weaponizing this 'blank check' to undermine common 
stockholders' voting powers and economic interests" 

x "failed" 
x "entice" 
x "Like Agamemnon leaving a horse outside Troy's walls, the Board 

had set in motion its end-run around AMC's stockholders' votes" 
x "The Board has abused its powers to purposely thwart the 

stockholder franchise” 
x “weaponized their legal power to issue “blank check”” 
x “capital structure gamesmanship” 
x “target its own stockholders” 

 
 

Considering the decision of Plaintiffs' counsel to settle a mere four days before Defendant 

Aron's scheduled deposition, despite previously characterizing him as a participant in the alleged 

"pernicious and clever financial engineering," and their abject failure to entertain an application 

seeking leave to file an amended verified stockholder class action complaint, particularly in light 

of the early fruits of document discovery, with a cause of action, such as fraud, raises concerns 

about their strategic choices and commitment to vigorously pursuing the case.  Nonetheless, 

this Court must carefully examine the standing and ability of counsel in this context, taking into 

account their decision not to depose Defendant Aron and not to seek leave to file Plaintiffs’ First 

Amended Verified Stockholder Class Action Complaint based on the discovery evidence when 

determining the reasonableness of the requested Fee and Expense Award. 

 
f. The Reasonableness of the Requested Fee and Expense Award 
 

The Delaware Supreme Court has held that "the Court of Chancery must make an independent 

determination of reasonableness on behalf of the common fund's beneficiaries, before making or 

approving an attorney's fee award."112  As this court has observed, E.F. Hutton "unequivocally" 

requires that "where plaintiffs and defendants agree upon fees in settlement of a class action 

lawsuit, a trial court must make an independent determination of reasonableness of the agreed to 

fees."113 “The fact that a fee is negotiated . . . does not obviate the need for independent judicial 

                                                      
112 E.F. Hutton, 681A.2d at 1046. 
113 In re Nat'l City Corp. S'holders Litig., 2009 Del. Ch. LEXIS 138, 2009 WL 2425389, at *5 (Del. Ch. July 
31,2009) (internal quotation marks omitted), aff'd, 998 A.2d851 (Del. 2010). 
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scrutiny of the fee because of the omnipresent threat that plaintiffs would trade off settlement 

benefits for an agreement that the defendant will not contest a substantial fee award.”114 

 
The fact that the insurers will fully fund the awarded fees and expenses should not detract 

from the need to scrutinize the reasonableness and proportionality of the requested award. The 

percentage of the financial benefit achieved and the hourly rate of $647.69 should also be assessed 

within the context of the specific case, rather than simply relying on precedential fee awards or the 

hourly rates approved by Delaware courts in other cases.   While Delaware case law supports a 

wide range of reasonable percentages for attorneys' fees and the exercise of judicial discretion in 

selecting an appropriate percentage, the particulars of this case, the risks faced by counsel, and the 

genuine benefits conferred upon the class must be considered. The adversarial activity and the 

stage of litigation at which the settlement occurred should also be factored into the evaluation of 

the requested fee and expense award. 

 

Although Plaintiffs achieved substantial financial and non-monetary benefits through the 

settlement, it is essential to examine the proportionality and reasonableness of the requested fee 

and expense award in relation to the value provided to the class and the specifics of this case. All 

factors must be weighed and analyzed before determining whether the requested Fee and Expense 

award is warranted. 

 

IV. LEAD PLAINTIFFS DON’T DESERVE INCENTIVE AWARDS  
 

LEGAL ANALYSIS  
 
a. Legal Standard  

 
In the Plaintiffs’ Brief, the Plaintiffs seek approval of a $5,000 incentive award to each of 

the three Lead Plaintiffs, to be paid exclusively out of any fees awarded to Class Counsel as 

compensation for the time and effort that they each devoted to this expedited matter. The Supreme 

Court has recently re-affirmed that lead plaintiffs may be paid modest incentive awards, where 

justified by the two factors identified in Raider v. Sunderland:  

 

                                                      
114 2009 Del. Ch. LEXIS 138, [WL] at *5. 



 ~ 42 ~  
 

(i)  the time, effort, and expertise expended by the class    
  representative, and  

(ii)         the benefit to the class.115  
 

Public policy also favors such an award. “Compensating the lead plaintiff for efforts 

expended is not only a rescissory measure returning certain lead plaintiffs to their position before 

the case was initiated, but an incentive to proceed with costly litigation (especially costly for an 

actively participating plaintiff) with uncertain outcomes.”116 And in “the current environment” a 

stockholder who files plenary litigation faces “the very real possibility of having their computer 

and other electronic devices imaged and searched, sitting for a deposition—perhaps more than one 

if they also institute 220 litigation—and then perhaps testify at trial.”117 

 

It is incontrovertible that the Lead Plaintiffs have met the first factor in Raider v. 

Sunderland.  They took the initiative to vet attorneys in order to file suit and facilitated in both the 

pleading and discovery phase.  However, their decision to now settle prematurely should be called 

into question especially when they agreed to settle just 4 days prior to deposing Defendant Aron,  

a material fact witness, in the financial engineering scheme . The settlement that the Lead Plaintiffs 

agreed to calls into question their true intent.  The proposed settlement is fatally flawed and not 

likely to survive this Court’s scrutiny. Amongst other inequities, the settlement hinges on a 

stipulation which requires the bulk of the purported 3.8 million stockholders to release nearly a 

years’ worth of claims yet receive no settlement distribution.118 Since the distribution of the 

settlement is confined to holders of a “Settlement Class Time” -which is only a moment’s snapshot 

of the close of one business day yet the “Settlement Class” encompasses “all holders of AMC 

Common Stock between August 3rd , 2022, through and including the Settlement Class Time”, the 

vast majority of the class will receive no distribution in exchange for a broad release of their claims. 

Furthermore, the “benefits” - $129 million to the class equates to just a mere 2.5% of the billions 

lost in market capitalization since the launch of APE, a settlement that yields such a negligible 

                                                      
115 2006 WL 75310, at *1 (Del. Ch. Jan. 4, 2006), cited in Isaacson v. Niedermayer, 200 A.3d 1205, 1205 
n.1 (Del. 2018). 
116  Raider, 2006 WL 75310, at *1. 
117 Verma v. Costolo, C.A. No. 2018-0509-PAF (Del. Ch. July 27, 2021). (TRANSCRIPT) at 52-53. 
118 D.I. 254 I -4  also See Notice of Pendency of Stockholder Class Action and Proposed Settlement at 10. 
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recovery in comparison to the losses suffered may not pass the proverbial sniff test, as it could be 

perceived as insufficient and potentially inequitable. 

 

 

V. THE PROPOSED SETTLEMENT DOES NOT PROVIDE CLASS MEMBERS WITH 
DUE PROCESS  
 

LEGAL ANALYSIS  
 
a. Legal Standard  
 

US Constitution Fourteenth Amendment Right – Due Process Clause  

Given the legal effect of the proposed settlement, class members should be provided with 

sufficient notice and the opportunity to be heard with respect to the terms - and consequences of 

this agreement. Both elements are fundamental guarantees of the Fourteenth Amendment's, which 

"at a minimum ... require]s] that deprivation of life, liberty, or property by adjudication be 

preceded by notice and opportunity for hearing appropriate to the nature of the case."119 

"This right to be heard has little reality or worth unless one is informed that the matter is pending 

and can choose for himself whether to appear or default, acquiesce or contest."120 

 

Delaware Court of Chancery Rule 23  

 “[i]n any class action maintained under paragraph (b)(3), the Court shall 
direct to the members of the class the best notice practicable under the 
circumstances, including individual notice to all members who can be 
identified through reasonable effort.” 

 
Notice need only be sent to record holders. 121 Delaware law contemplates the use of a 

record date for delivering notice.122 

                                                      
119 Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313; 70 S. Ct. 652,656-67; 94 L. Ed. 
865, 873 (1950). 
120 Id. at 314. 
121 Am. Hardware Corp. v. Savage Arms Corp., 37 Del. Ch. 59, 136 A.2d 690, 692 (Del. 1957). 
122 See 8 Del. C. § 213; see also id. §§ 211(c), 222, 228(e), 262(d). 
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In Kahn v. Sullivan, 594 A.2d 48 (Del. 1991), the Court of Chancery directed that for 

settlement purposes, the Sullivan action would be maintained as a stockholder derivative action 

and as a class action. The action was to be maintained by those plaintiffs, as representatives of the 

class who held Occidental common stock on April 6, 1989, and their successors in interest up to 

and including January 2, 1990, excluding the defendants and members of their immediate families. 

A settlement hearing was scheduled for April 4, 1990. The Notice of Pendency of Class and 

Derivative Action, Proposed Settlement, Settlement Hearing and Right to Appear, was sent to all 

class members one month prior to the hearing.  

On June 6, 1990, after the case had already been taken under advisement, the Court of 

Chancery was informed that the Notice of the Settlement Hearing was not sent to a number of 

shareholders because of an oversight. The Court of Chancery directed that notice be sent to those 

stockholders. Supplemental notice was sent on June 15, 1990 providing that any additional 

objections to the Settlement could be filed up to July 16, 1990. In response to that notice only two 

letters were received, neither of which asserted any new basis for an objection. 

b. Court’s Process - Notice to Stockholders  
 
 On May 9th, 2023, this Court was in receipt of AMC stockholder Etan Leibovitz’s (“Mr. 

Leibovitz”) letter motion, dated May 1st, 2023.123   The letter served to inform the Court that Mr. 

Leibovitz was among the numerous retail investors who participated in the telephonic conference 

call held on April 25th, 2023. Mr. Leibovitz’s letter wished to express several concerns regarding 

the aforementioned call. 

 

April 25th, 2023 Telephonic Conference Call 
 

The Court Holds Stockholders Accountable 

 

At the outset of the telephonic conference call, this Court swung the accountability 

pendulum over towards the stockholders side.  This Court’s preliminary draft letter 124  

                                                      
123 DI 257, 258, 259 
124 DI 190 Final Draft  Exhibit 1   
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addressed to AMC stockholders emphasized adherence to due process and ensuring that each 

stockholder receives appropriate notice of the requirements to establish standing before the Court 

concerning the presentation of evidence for stock ownership. This draft letter references the 

pertinent legal authorities for the objections raised and complies with the timely submission of 

said correspondence.   

 

There exists a fundamental issue with the accuracy of the current verification process. 

Firstly, there's a risk that an individual could manipulate holdings rather easily by altering any one 

of the many publicly available brokerage screenshots, like those found on platforms such as 

Reddit. These images could be modified to falsely indicate that an individual possesses shares 

when they do not.  Secondly, both AMC common stock and the preferred APE stock are frequently 

traded securities, with transactions occurring daily during the weekdays.  Given the daily trading 

activity, new shareholders are continuously entering while existing shareholders are exiting on a 

daily basis, even amidst these court proceedings.   

The current process125  stipulates that "Objections must be accompanied by documentary 

evidence of beneficial ownership of AMC common stock. Such evidence must show the 

stockholder’s full name and can comprise copies of an official brokerage account statement, a 

screen shot of an official brokerage account, or an authorized statement from the stockholder’s 

broker containing the transactional and holding information found in an account statement.” Given 

these options, it is likely most objecting and supporting stockholders will use screenshots or 

brokerage statements. When a user displays a screenshot (or statement) that screenshot represents 

a set moment in time before the May 31st, 2023 deadline and the June 29-30, 2023 hearing. So a 

potential issue with a single date screenshot verification is that a stockholder may own the stock 

in May when they write their objection or support document, but could theoretically sell right after 

sending the document in May or June before the settlement hearing or future settlement. Would 

this imply that their objection or support document becomes invalid? Does a process currently 

exist to verify continuous stock ownership throughout the hearing and any subsequent settlement 

process?  Would it be necessary for stockholders to email updated screenshots reflecting their 

ownership? 

                                                      
125 DI 190 Exhibit 1 at  2 
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In order to obtain AMC stockholder addresses and names, AMC would have to obtain that 

data from the trading brokerages. If AMC maintains a rolling list of active stockholders throughout 

the court proceedings, then in the best interest of protecting stockholder private financial data and 

accuracy to confirm active ownership, AMC should verify that objectors and supporters are listed 

on their stockholder list as owning AMC stock throughout the court proceedings (Notice Date -

May 8th, 2023, 5 business days from entry of Order).  AMC referencing the ongoing stockholder 

list would be the most accurate and secure way to verify whether the objectors and supporters are 

stockholders and thus AMC should be required to produce this list of stockholders. This puts 

burden on the AMC Defendants and less burden on Plaintiffs, stockholders, and potentially the 

Court. If AMC as Defendant has concerns about an objector or supporter owning stock, AMC can 

reference their stockholder list. If AMC finds an objector or a supporter that does not own the 

stock, then the individual can provide verification to the Court if needed. Without clarity or 

possible changes to the process like the alternative of AMC referencing their ongoing shareholder 

list, concerns that due process will not be met for many stockholders.   

“By OUR ESTIMATION the number of beneficial stockholders is 

approximately 3.8 million” – Defendants’ attorney Mr. Neuwirth 

 

           The final agenda item that this Court addressed during the telephonic conference call, was 

whether notice by mail is required. This Court opened up the discussion citing precedence and 

stating that the Court is hesitant to forego notice by mail. Subsequently, on behalf of the 

Defendants, Attorney John Neuwirth (“Mr. Neuwirth”) unequivocally asserted himself by stating 

in part that,  

 “by our estimation the number of beneficial stockholders is 

approximately 3.8 million…the cost of mailing to that many stockholders 

is approximately $2.9 million dollars….. Which is significant.”   

 

Mr. Neuwirth then attempted to lay out his case why electronic means would be the most cost 

effective while addressing precedence.   

        On June 15th, 2022, Defendant Adam Aron (“Defendant Aron”) made assertions via Twitter,   

regarding “six share counts” that were purportedly conducted.  He tweets,  
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Inbound tweets ask over and over for a “share count.” AMC has done 
a share count 6 times in the past year. We know of 516.8 million AMC 
shares. Some of you believe the count is much higher. As I’ve said  
before, we’ve seen no reliable info on so-called synthetic or fake 
shares.126 

 

 

However, these assertions were merely an exercise in rhetorical flourish. These “alleged share 

counts”, in truth, were never intended to be anything other than a counting of outstanding shares, 

and as such, were always going to result in the same number. Defendant Aron’s actions in 

conducting these “share counts” were driven by impure motives. Furthermore, it is an 

incontrovertible fact that Defendant Aron, in his capacity as a fiduciary, has failed to discharge 

his duties by not ascertaining the precise number of shares of both AMC and APE that are in 

circulation. This is qualitatively and quantitatively different than what was expressed via his 

tweet. This failure on the part of Defendant Aron to address this matter is the primary reason 

why the Plaintiffs has sought recourse in this Court. 

 

The number of stockholders and share ownership has been a subject of significant debate, 

as evidenced by the letters submitted to this Court's docket.  The Court should take judicial 

notice to one key word that was used by Mr. Neuwirth during the presentation of his 

argument – “estimation”.  First, who encompasses the “our”?  Who supplied Mr. Neuwirth with 

this fundamental information for him to make this representation during a telephonic conference 

call before the Court?  Next, why is Mr. Neuwirth even estimating at this point?   

 

Objections to the Current Notice Process   

 

x What date was that “estimated” 3.8 million AMC shareholders 
calculated?  
 

                                                      
126 DI 259 
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x What happens if a shareholder who submitted either their objection or 
approval for settlement letter then sells his or her stake in AMC prior to 
May 31st, 2023, will their objections or support letters count?127 

x Stockholders were previously instructed to send their objections and 
proof of ownership to by mail or electronically to 
AMCSettlementObjections@blbglaw.com. There is a high risk that in the 
current process, well-meaning stockholders may accidentally release 
sensitive financial information (like full account numbers for their 
brokerage by forgetting to redact) over email that could easily be 
intercepted or possibly leaked or hacked. The account number, brokerage 
name, and stockholder contact information if leaked, does put that user’s 
account security at risk. This is not best practice for handling sensitive 
data.  

 
x There is a fundamental accuracy issue with the current process for 

verification. First, there is a risk that an individual could pretty easily 
photoshop holdings by taking any one of many publicly available 
brokerage screenshots from the website Reddit.  
 

x Since AMC stock is traded daily, that means there are new shareholders 
buying and old shareholders leaving the stock on a daily basis, including 
during these court proceedings. In the best interest of protecting 
shareholder private financial data and accuracy to confirm active 
ownership, AMC should verify that objectors are listed on their regularly 
updated shareholder list as owning AMC stock throughout the court 
proceedings (including around the May 31, 2023 deadline, the in-person 
hearing on June 29-30, 2023, and any potential settlement date).  AMC 
referencing the ongoing shareholder list would be the most accurate and 
secure way to verify whether the objectors are stockholders and thus 
AMC should be required to produce this list of stockholders.    

 
x Class Members are required to disclose their proof of ownership to the 

plaintiffs as part of their objections. However, before the notice was sent 
out, the Lead Plaintiffs who claim to represent the AMC common 
stockholders, have not disclosed to the settlement class whether they 

                                                      
127 A derivative plaintiff must maintain stockholder status throughout the litigation. Lewis v. Anderson, 477 
A 2d 1040, 1046 (Del. 1984) This continuous ownership rule  “has become a bedrock tenet of Delaware 
law and is adhered to closely.” In re New Valley Corp, Derivative Litig., C.A. No. 17649-NC, slip op. at 3 
n.29 (Del. Ch. June 28, 2004).   
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directly or indirectly through their private equity investment partners 
(reported on their Quarterly Investment Report for Q4 2022) are shorting 
AMC and APE.128 Additionally, the Lead Plaintiffs should disclose 
whether they own any complex derivatives and options related to AMC 
and APE.  

x The notice of the proposed settlement was sent out before members of the 
class settlement were granted access to discovery.  

 
x AMC stockholders have not been granted access to review and validate 

the raw voting data from March 14th, 2023 AMC stockholder call (where 
the reverse split and merger vote took place) to ensure their votes were 
counted fairly.  A neutral third party has also not been given the 
opportunity to validate the March 14th, 2023 vote. This validation is vital 
to whether settlement class members would choose to object or support 
the proposed settlement and the notice of the proposed settlement was 
sent out before this data was validated.  

 
x There has been no transparent share count be conducted by a third party 

that allows individual AMC and APE stockholders to validate the shares 
(and serial number of those shares) they own in order to protect 
stockholder value. If the share count reveals more shares and votes than 
should exist that may impact the validity of the March 14th , 2023 reverse 
split and conversion vote, and any potential settlement. The share count 
results is vital to whether settlement class members would choose to 
object or support the proposed settlement and the notice of the proposed 
settlement was sent out before this data was validated.  

 

If due process has not been properly adhered to, if the shareholder vote has not been duly 

verified for accuracy and legitimacy, if there is an absence of a share count to substantiate the 

precise number of votes in existence, if the creation of APE shares was unlawful, and/or if the sale 

of APE shares to Antara was impermissible, then it calls into question the fairness and validity 

of the proposed settlement. Should the settlement be approved based on potentially inaccurate or 

false underlying data, there exists a substantial likelihood that such a ruling may be subject to 

reversal upon appeal, or it could give rise to a plethora of subsequent legal actions. In the best 

                                                      
128 Allegheny County Employee’s Retirement System Quarterly Investment Report for Q4 2022. Link: 
https://www.alleghenycounty.us/retirement/index.aspx 
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interests of judicial economy, the preservation of Allegheny's, AMC's, and AMC 

stockholders' resources, it would be prudent to ensure that due process is scrupulously followed, 

and that accurate figures for votes and shares are ascertained by all concerned parties before a final 

agreement can be reached that adequately serves the interests of all stockholders. 

 

 

VI. THE VOTE ON MARCH 14th, 2023 WAS UNLAWFULLY MANIPULATED 

 
Previous Opportunities to Sell More Shares 
 

In the first half of 2021, AMC had asked stockholders (majority individual investors) to 

approve a proposal to essentially double the outstanding shares available. In the official company 

release dated April 27th, 2021, Defendant Aron explains that they asked “AMC shareholders to 

vote on approving another 500 million authorized shares…However, as to the request for 500 

million further shares to be authorized, many of our stockholders are telling us to wait. It is 

important to listen to these owners of our company, and that’s exactly what we are going to do. 

Accordingly, we will not vote on Proposal 1 at our May 4 Annual Meeting of Shareholders.”129 

To add some context, many retail stockholders had reached out to Defendant Aron on Twitter 

explaining they did not want further dilution but instead provided innovative ideas on how to grow 

the company (some of which were adopted). Additionally in June 2021, AMC asked stockholders 

to authorize 25 million shares, which is a smaller percent dilution (around 5% of total shares) than 

the previous request.130 The Plaintiffs’ brief states “Notwithstanding the Company’s modest 

proposal, an insufficient number of stockholders supported the share increase. The Board again 

pulled the proposal before the vote.”131   However, this narrative that AMC did not have the votes 

is actually contradicted later by Defendant Aron. In an August 8th, 2022 interview with Yahoo 

Finance Live, Defendant Aron was asked about the previous (2021) stockholder votes regarding 

dilution.  Defendant Aron stated,  

                                                      
129 AMC Entertainment Announces At-The-Market Offering Program and Withdraws Proposal to 
Increase Authorized Shares. Press Release. April 27, 2021. Link:   
https://investor.amctheatres.com/newsroom/news-details/2021/AMC-Entertainment-Announces-At-The-
Market-Offering-Program-and-Withdraws-Proposal-to-Increase-Authorized-Shares/default.aspx 
130 AMC Proxy Statement. Filed on June 3, 2021. Link: https://investor.amctheatres.com/financial-
performance/sec-filings/sec-filings-details/default.aspx?FilingId=15010652 
131 DI 206 
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“The shareholders didn't say, no, that they did not want us to issue more common 
stock. It was last summer-- May, June, July. We had it out for a shareholder vote. 
The vote was split. It was actually running favorable in favor of a stock issuance 
at the time. But it was my opinion, my decision. I pulled the vote. I pulled the 
tabulation. I took the question off the table. And the reason I did that back then is 
while we were winning the vote, it was close, and I didn't think that on something 
this important, we should do it at a time when the shareholders were not for it in 
big numbers.”132  
 

 Of note, between June and December of 2021, AMC was trading a range of around $20 to $72 in 

that time frame. 133 Theoretically, AMC could have passed the vote to offer 25 million shares and 

sold the new shares around $30 incrementally throughout end of 2021 and raised about 750 million 

(or more) in capital with minimal dilution (around 5%) and risk to shareholders.   

 
 
The Introduction of APE 
 

In November 2021, AMC’s banker, Citigroup, began work on “Project Popcorn”, a 

prospective issuance of an alternative form of equity that could convert into Common Stock. As 

described in the Introduction of this brief in detail, throughout 2022, AMC collaborated with 

Citigroup, their transfer agent Computer Share,  B. Riley Financial in order to launch APE.134 In 

addition, this was an inherent conflict of interest between AMC’s responsibility to its stockholders 

and Citigroup’s actions.  Citigroup has currently (and also historically) bet against AMC stock by 

shorting the stock and buying puts on the stock (note: this data is self-reported). Additionally, 

Citigroup’s analysts have consistently issued very low price targets on AMC. Specifically, on 

November 7th, 2022 Citigroup’s analyst issued a sell rating on AMC and a price target of $1.20.135 

Then, again on March 23rd, 2023, Citigroup’s analyst issued a sell rating on AMC with a price 

                                                      
132 “AMC CEO: New APE stock class ‘takes survival risk off the table’” Interview with CEO Adam 
Aron. Yahoo Finance Live. August 8, 2022. https://finance.yahoo.com/video/amc-ceo-ape-stock-class-
162906608.html 
133 AMC Historical Data. Yahoo. Ongoing updates on trading days. Link: 
https://finance.yahoo.com/quote/amc/history/. Accessed on May 12, 2023 
134 DI 206 
135 Citigroup Maintains Sell on AMC Entertainment, Lowers Price Target to $1.2. Benzinga. Posted on 
November 7, 2022. Link: https://www.benzinga.com/news/22/11/29594072/citigroup-maintains-sell-on-
amc-entertainment-lowers-price-target-to-1-2 
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target of $1.60.136  The fact that Citigroup was working with AMC to develop the APE shares 

displays a major conflict of interest because Citigroup would profit as AMC fails, but potentially 

lose money if AMC succeeds.   

 
 

On August 4th, 2022, AMC common stock (Ticker: AMC) closed at $18.66 137. At that 

moment in time, there were reported to be 516,820,595 outstanding authorized AMC shares.138 At 

5 pm ET on August 4, 2022, AMC hosted their Q2 2022 Earnings Conference Call. During the 

call, Defendant Aron announced: 

“Today, we announce that later this month AMC will be creating a new 
class of securities and will be issuing an AMC Preferred Equity Unit Stock 
Dividend payable only to holders of our 516,820,595 issued and outstanding 
company issued common shares. This includes all of our U.S. and all of our 
international shareholders as well. We will issue these new AMC preferred equity 
units on a one-for-one basis, investors will get one AMC preferred equity unit for 
each AMC common share that they own as of the record date in mid-August. It also 
will be listed on the New York Stock Exchange starting on August 22, 2022 under 
the ticker symbol A-P-E, yes APE. APE as in AMC-A, preferred-P, equity-E, A-P-
E, APE. And informally we will now refer to our two New York stock exchange 
listed securities as shares for the common stock and as APEs for the AMC Preferred 
Equity Units. For a variety of reasons a dividend distribution in just about any form 
has been a long standing request from our investor base. Today, we answered that 
call. So, to this issuance of 516,820,595 new APEs will essentially serve the same 
purpose as a much voiced request for “share count,” as the new AMC Preferred 
Equity Units will only go to holders of company issued and outstanding AMC 
common shares.”139  

 

                                                      
136 Citigroup Initiates a Sell Rating on AMC Entertainment (AMC). Citigroup Initiates a Sell Rating on 
AMC Entertainment (AMC). Business Insider. Posted on March 23, 2023. Link: 
https://markets.businessinsider.com/news/stocks/citigroup-initiates-a-sell-rating-on-amc-entertainment-
amc-1032186889 
137 regular market trading hours (9:30am-4:00pm EST) 
138   AMC’s Form 10-Q. August 4, 2022. Link: https://investor.amctheatres.com/financial-
performance/sec-filings/sec-filings-details/default.aspx?FilingId=15993122  
139 AMC Entertainment Holdings, Inc. (AMC) CEO Adam Aron on Q2 2022 Results - Earnings Call 
Transcript. Seeking Alpha. Posted on Aug. 04, 2022  
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-
2022-results-earnings-call-transcript  Accessed on May 11, 2023 
 

https://investor.amctheatres.com/financial-performance/sec-filings/sec-filings-details/default.aspx?FilingId=15993122
https://investor.amctheatres.com/financial-performance/sec-filings/sec-filings-details/default.aspx?FilingId=15993122
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-2022-results-earnings-call-transcript
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-2022-results-earnings-call-transcript
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Defendant Aron would go on to explain that the value of AMC stockholder investment 

would now be split between AMC and APE shares. Defendant Aron added that: 

 

 “Because this stock dividend being announced today is like a stock split, 
it's logical to assume that once a dividend is issued on August 22, the price of our 
common shares will fall. Vitally however, and I cannot repeat this enough, for each 
owned share, investors would not own only a single share, but would own instead 
a share and an APE…While each APE is designed to have the same rights as a 
common share and can convert into a shared common stock, that conversion 
decision is still solely up to our shareholders. Conversion can only take place if 
at a future stockholders meeting the company proposes and shareholders, including 
APE holders vote to approve the authorization of additional common 
shares…Given the flexibility that being able to issue more APEs will give us, we 
believe that we would handily be able to raise money if we so choose, which 
immensely lessens any survival risk as we continue to work our way through this 
pandemic to recovery and transformation…” 140 

 
Defendant Aron went on to claim that “my every decision and my every action is intended 

to work for the long term benefit of all of our shareholders…Well! Today we pounced.”141 During 

the call, Defendant Aron alleged that the issuance of APE was approved by shareholders in 2013, 

though APE did not exist at that time, that approval was referenced to a type of preferred shares. 

AMC stockholders were not given the option to vote on whether APE shares should be created, 

released, or sold before they were traded publicly. After releasing APE, Defendant Aron has 

routinely referred to the APE shares as “precious” both in interviews142 and on stockholder 

                                                      
140 AMC Entertainment Holdings, Inc. (AMC) CEO Adam Aron on Q2 2022 Results - Earnings Call 
Transcript. Seeking Alpha. Posted on Aug. 04, 2022  
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-
2022-results-earnings-call-transcript  Accessed on May 11, 2023 
 
141 AMC Entertainment Holdings, Inc. (AMC) CEO Adam Aron on Q2 2022 Results - Earnings Call 
Transcript. Seeking Alpha. Posted on Aug. 04, 2022  
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-
2022-results-earnings-call-transcript  Accessed on May 11, 2023 
 
142 Adam Aron interview with Liz Claman. Fox Business. August 5, 2022. Transcript Link: 
https://archive.org/details/FBC_20220805_190000_The_Claman_Countdown 

https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-2022-results-earnings-call-transcript
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-2022-results-earnings-call-transcript
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-2022-results-earnings-call-transcript
https://seekingalpha.com/article/4530015-amc-entertainment-holdings-inc-amc-ceo-adam-aron-on-q2-2022-results-earnings-call-transcript
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calls.143   Defendant Aron posted about a detailed thread about the APE announcement on Twitter 

in August 2022, however, it appears the risks with the APE implementation was not fully 

explained. As explained in the Plaintiff’s Brief, “Nowhere in Aron’s “tweetstorm”, the press 

release, the APE FAQ, or any other public statement by the Company did Defendants disclose that 

Computershare, the Company’s transfer agent, was required to vote uninstructed APEs 

proportionally with instructed APEs, effectively giving APEs superior voting power. Instead, 

AMC disclosed that the APEs had the same voting power as shares of AMC Common Stock.  Nor 

did AMC Defendants advise common stockholders to hold onto the APEs issued to them so they 

could maintain their voting control over AMC.”144 

 

By design, the APE “special dividend” was designated to automatically convert into 

Common Stock upon a share increase sufficient to permit full conversion.145 This gave AMC 

Defendants the ability to circumvent the rights and powers of shareholders and sell a mirror-image 

security without the required authorization.146 On August 4th, 2022, subsequent to the filing of 

Certificate of Designations, AMC Defendants entered into an Agreement with Computershare Inc. 

without shareholder approval.147  Under the accord, the underlying Preferred Stock, used to form 

APE preferred equity units, were deposited with Computershare Inc. and governed by deposit 

agreement (“the Computershare Depositary Agreement”). The Computershare Depositary 

Agreement instructs Computershare to vote all of the preferred stock in its custody 

“proportionally” on non-routine matters and routine matters.148  In other words, the uninstructed- 

and non-affirmative - votes of APE holders can be farmed to be vote at a rate mirroring instructions 

from participating voters.149 AMC common stock has no such arrangement with brokers holding 

common stock.150 

                                                      
143 AMC Entertainment Holdings, Inc. (AMC) Q3 2022 Earnings Call Transcript. Seeking Alpha. 
November 8, 2022. Link: https://seekingalpha.com/article/4555132-amc-entertainment-holdings-inc-amc-
q3-2022-earnings-call-transcript 
 
144 DI 206 at 19 
145 DI 206 at 10 
146 Id. 
147 DI 200  at 11 
148 Id. 
149 Id. 
150 Id. 

https://seekingalpha.com/article/4555132-amc-entertainment-holdings-inc-amc-q3-2022-earnings-call-transcript
https://seekingalpha.com/article/4555132-amc-entertainment-holdings-inc-amc-q3-2022-earnings-call-transcript


 ~ 55 ~  
 

 

August 22nd, 2022 - APE’s First Day of Trading  

On Friday August 19th, 2022, AMC common stock closed at a price of $18.02 per share.151 

On August 22nd, 2022, that fateful day when APE started trading on the trading floor of the NYSE, 

all AMC investors should have been on “equal footing”. Their portfolios should have reflected “x” 

shares of AMC and “x” shares of APE.152  However, many investors particularly with oversees 

brokers did not receive their shares on time. Other investors reported they never received APE, 

just a cash payout.  As the trading day unfolded various events transpired that influenced the 

landscape of AMC's stockholder base. Some index funds were immediately forced to sell their 

APE shares due to their risk aversion or restrictions on trading derivatives.153 

 

 For those investors that did receive the correct number of APE shares, they found that 

AMC opened on August 22nd, 2022 at $11.33,154 and APE opened the day at $6.95.155  So 

essentially on the onset, the APE dividend had taken 38% of the original AMC’s previous value 

and the remaining 62% stayed with AMC stock.  Minutes after the stock market opened, APE was 

halted for trading. However, the halts didn’t end there. By the end of the day AMC was halted 3 

times and APE was halted 10 times, which created additional stockholder confusion and 

interference for those that were trying to buy or sell. By the end of August 22nd, 2022, AMC closed 

trading at $10.46 and APE closed trading at $6.00.  The combined total value of AMC and APE 

($16.46) was already down about 8.6% from the previous trading day (where AMC closed at 

$18.02).156 At no point that day and subsequent days did AMC and Ape trade at parity (the same 

price) instead their spread (difference in prices) only increased. AMC always traded higher than 

                                                      
151 AMC Historical Data. Yahoo. Ongoing updates on trading days. Link: 
https://finance.yahoo.com/quote/amc/history/. Accessed on May 12, 2023 
152 For some people, the APE took days to reflect on their account 
153 DI 206 page 16 Defendant Goodman acknowledges that “[i]ndex funds that own AMC common shares   
will likely be required to sell the Preferred Equity Units, while this may put pressure on the value of the 
Preferred Equity Units …….” 
154 AMC Historical Data. Yahoo. Ongoing updates on trading days. Link: 
https://finance.yahoo.com/quote/amc/history/. Accessed on May 12, 2023 
155 APE Historical Data. Yahoo. Ongoing updates on trading days. Link: 
https://finance.yahoo.com/quote/ape/history/. Accessed on May 12, 2023 
156 Sheryl Sheth. “CEO Aron Tweets About AMC Entertainment (NYSE:AMC) and APE Trading Halt.” 
Tip Ranks. Published August 23, 2022. Link: https://www.tipranks.com/news/ceo-aron-tweets-about-
amc-entertainment-nyseamc-and-ape-trading-halt  Accessed on May 12, 2023.  

https://finance.yahoo.com/quote/amc/history/
https://finance.yahoo.com/quote/amc/history/
https://finance.yahoo.com/quote/amc/history/
https://www.tipranks.com/news/ceo-aron-tweets-about-amc-entertainment-nyseamc-and-ape-trading-halt
https://www.tipranks.com/news/ceo-aron-tweets-about-amc-entertainment-nyseamc-and-ape-trading-halt
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APE throughout much of 2022-2023 and AMC actually was priced several multiples higher than 

APE.  Since August 22nd, 2022 to present day, both AMC and APE have trended downward and 

have not recovered to the August 22nd, 2022 trading levels. From May 3rd, 2022 to May 3rd, 2023, 

AMC has traded within a range of $3.77 (52-week low) and $27.50 (52-week high)157, while APE 

has traded between $0.65 (low) and $10.50 (high) since its debut on August 22, 2022 until May 3, 

2023.158   

 

The Introduction of Ape Creates New Types of “AMC Investors” 
 

Concurrently, as the spread between APE and AMC started to widened, a new class of 

institutional investors and traders emerged, seeking to capitalize on the arbitrage opportunity 

presented by the spread between APE and AMC stock. Investopedia defines arbitrage as “the 

simultaneous purchase and sale of the same or similar asset in different markets in order to profit 

from tiny differences in the asset’s listed price.”159  Because APE was potentially convertible into 

AMC common at a future point in time, many investors saw AMC and APE as interchangeable. 

Many investors were incentivized to buy APE at a much lower price in the hopes both AMC and 

APE would be merged together in the future.  For an arbitrage example, on December 2nd, 2022, 

APE closed at $1.00160 and AMC closed at $8.17.161 If investor A wanted to participate in the 

arbitrage play in this instance, they might buy $1 million worth of APE at $1.00 then Investor A 

would sell short $1million worth of AMC at $8.17 equating to 122,399 shares to Investor B. If 

AMC and APE merged in the future at an equivalent rate, then both prices would likely be added 

up and divided by two. For this example, let’s say APE is still trading at $1.00 pre merger and 

AMC is at $8.17 pre merger. Post merger, Investor A would have 1 million shares valued at around 

$4.59 million (a 4.59x in value). Additionally, Investor A could also close the short by buying 

                                                      
157 Yahoo Finance Ticker AMC (NYSE Exchange). Time Range Referenced is May 3, 2022- 
May 3, 2023. https://finance.yahoo.com/quote/AMC 
158 Yahoo Finance Ticker APE (NYSE Exchange). Time Range Referenced is August 22, 2022- 
May 3,2023. https://finance.yahoo.com/quote/APE 
159 Jason Fernando. Arbitrage: How Arbitraging Works in Investing, With Examples 
Investopedia. Updated March 20, 2023. Link: https://www.investopedia.com/terms/a/arbitrage.asp 
Accessed on May 12, 2023.  
160 Yahoo Finance. History of APE. Link: https://finance.yahoo.com/quote/APE/history?p=APE 
161 https://finance.yahoo.com/quote/AMC/history?p=AMC   
    https://finance.yahoo.com/quote/APE/history?p=APE 

https://finance.yahoo.com/quote/AMC/history?p=AMC
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122,399 shares of AMC at the post merger value of $4.59, which would net a profit of $438,188.42 

in cash from that trade. However, post-merger Investor B would have 122,399 shares valued at 

around $561,811.41 (a loss of around 46%).  This example shows why many investors would be 

interested in the arbitrage play on AMC and APE. If invested correctly, an arbitrage play can be 

very profitable by essentially resulting in two very profitable trades at the same time. Right after 

the release of APE, Billionaire Jim Chanos announced publicly on CNBC he was playing an 

arbitrage play on AMC and APE. Specifically, Chanos stated, “"We actually bought the new APE 

preferred and we have shorted the AMC common against it, … They are economically the same 

security."162 

 

From the perspective of an AMC and APE stockholder, the issue with having two actively 

traded stocks that are convertible is in the situation of extreme price differences (like with AMC 

and APE), any future merger would help one class of stockholders (APE), while hurting the other 

class (AMC). This situation created incentives for many investors to buy APE at lower prices and 

perhaps not be as interested in AMC. Then, later those APE investors would be more incentivized 

to vote for a merger that would assist their APE holdings despite the negative impact it would have 

on AMC stockholders. Because more APE shares (which have voting rights) were in existence (5 

billion in comparison to AMC’s 517-520 million depending on time range), this situation gave 

more voting power to APE stockholders at the expense of AMC stockholders.   

 

 Prior to APE being listed on the NYSE, AMC investors only had to focus on one stock 

for their AMC investment. The launch of APE created potential confusion for many AMC 

investors because now there were two AMC stocks (AMC and APE) often with wildly different 

prices. These challenges were further exacerbated by the exclusion of European stockholders from 

participating in APE trading due to legal concerns. During this time period, there were no 

remaining shares of AMC common stock to dilute, however, when APE was introduced in August 

2022, there were nearly up to 4.5 billion of APE left to dilute. This created confusion for 

stockholders on whether they should or should not invest in APE if AMC was planning on diluting 

                                                      
162 Eckert, Adam. “Short Seller Jim Chanos Buys APE Shares: Why Is He Taking A Long Position In 
AMC Preferred Equity?”. Hosted on Benzinga.com. Posted on August 23, 2022. Link: 
https://www.benzinga.com/trading-ideas/long-ideas/22/08/28605487/jim-chanos-just-announced-a-long-
position-in-amc-preferred-equity-heres-why-the-short-se 
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and selling off more APE shares which would create downward pressure on the value of APE 

stock.   

 

Antara Deal and Possible Insider Trading 

APE opened at $6.95 163 when it was released on August 22, 2022. From there, in just a 

few months’ time, the stock was shorted down to $0.65 at its lowest on December 19, 2022. 164 

Antara Capital, LLC (Antara) was one of the institutions that was shorting the APE stock. On 

December 22nd, 2022, AMC announced the sale of APE to Antara via a press release. That press 

release also explained “AMC’s Board of Directors is seeking to hold a special meeting for holders 

of both AMC common shares and APE units (voting together) to vote on the following proposals: 

To increase the authorized number of AMC common shares to permit the conversion of APE units 

into AMC common shares. To affect a reverse-split of AMC common shares at a 1:10 ratio. To 

adjust authorized ordinary share capital such that, after giving effect to the above proposals if 

adopted, AMC would have the same ability to issue additional common equity as it currently has 

to issue additional APE units. As part of the agreement, Antara has agreed to hold their APE units 

for up to 90 days and vote them at the special meeting in favor of the proposals.” 165 Per Antara’s 

13D filing, the filing reports that they “acquired 60,000,000 APEs (the “Initial APEs”) offered 

under the Issuer’s at-the-market program at a price of $0.58225 per share for an aggregate purchase 

price of $34,935,000.”166 The day before the announcement (December 21st, 2022), APE closed at 

$0.6850. The next day when the Antara deal was announced (December 22nd, 2022), the stock 

opened at $1.23, which is almost double the previous day. On December 22nd, 2022 Antara sold 

                                                      
163 APE Historical Data. Yahoo. Ongoing updates on trading days. Link: 
https://finance.yahoo.com/quote/ape/history/. Accessed on May 12, 2023 
164 APE Historical Data. Yahoo. Ongoing updates on trading days. Link: 
https://finance.yahoo.com/quote/ape/history/. Accessed on May 12, 2023 
165 AMC Press Release. December 22, 2022. Link:   
https://investor.amctheatres.com/newsroom/news-details/2022/AMC-Entertainment-Holdings-Inc.-
Announces-110-Million-Equity-Capital-Raise-a-100-Million-Debt-for-Equity-Exchange-and-a-Proposed-
Vote-to-Convert-AMC-Preferred-Equity-APE-Units-Into-AMC-Common-Shares-and-Implement-a-
Reverse-Stock-Split/default.aspx   
166 AMC Press Release. December 22, 2022. Link:   
https://investor.amctheatres.com/newsroom/news-details/2022/AMC-Entertainment-Holdings-Inc.-
Announces-110-Million-Equity-Capital-Raise-a-100-Million-Debt-for-Equity-Exchange-and-a-Proposed-
Vote-to-Convert-AMC-Preferred-Equity-APE-Units-Into-AMC-Common-Shares-and-Implement-a-
Reverse-Stock-Split/default.aspx   

https://finance.yahoo.com/quote/amc/history/
https://finance.yahoo.com/quote/amc/history/
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8.9 million shares (previously owned) the same day of the announcement for a profit. AMC sold 

APE shares to Antara at $0.5822 per share, which is below the NYSE manual Section Minimum 

Price threshold for where APE was trading in that time frame. As part of the AMC and Antara 

deal, AMC sold 258,439,472 APE shares without shareholder approval. Before the Antara deal, 

there were a total of 1,160,331,398 voting units (including 517,580,416 common shares and 

642,750,982 issued AMC Preferred Equity Units). The sales to Antara exceed the NYSE Company 

Manual Section 312 and the 20% Voting Powers threshold, because this was sold without 

shareholder approval. 167 

 
Based on the available evidence, AMC worked with Citigroup to develop the APE share 

but not for the benefit of AMC stockholders.  Defendant Aron called the APE shares precious but 

sold the shares at rock bottom prices (which limited the amount of funds raised) to a hedge fund 

that had previously been shorting AMC in order to ensure the hedge fund voted to merge AMC 

and APE shares. Antara has netted a realized profit of over 200 million dollars from buying APE 

from AMC and voting for their proposals,168 while AMC stockholders has seen their stock value 

diminish over time.  

 

Integrity of AMC Shareholder Votes and Voting Power 

 

The NYSE American 2023 Annual Guidance Letter states “The ability to vote on certain 

corporate actions is one of the most fundamental and important rights afforded to shareholders of 

companies listed on the Exchange. The matters on which shareholders may vote include 

amendments to equity compensation plans and certain share issuances…The Exchange is unable 

to authorize transactions that violate its shareholder approval and/or voting rights rules. To avoid 

this undesirable outcome, listed companies are strongly encouraged to consult the Exchange prior 

to entering into a transaction that may require shareholder approval. This includes the issuance of 

securities: (i) with anti-dilution price protection features; (ii) that may result in a change of control; 

(iii) to a related party; (iv) in excess of 19.9% of the pre-transaction shares outstanding; and (v) in 

an underwritten public offering in which a significant percentage of the shares sold may be to a 

                                                      
167 NYSE American 2023 Company Guide. NYSE. 2023. Link: 
https://nyseamericanguide.srorules.com/company-guide/09013e2c853aa8d6 
168 See Exhibit B for Table of Antara’s profits on APE.  
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single investor or to a small number of investors.”169 The NYSE Company Guide Section 122 

states that the “Voting rights of existing shareholders of publicly traded common stock registered 

under Section 12 of the Exchange Act cannot be disparately reduced or restricted through any 

corporate action or issuance. Examples of such corporate action or issuance include, but are not 

limited to, the adoption of time-phased voting plans, the adoption of capped voting rights plans, 

the issuance of super voting stock, or the issuance of stock with voting rights less than the per 

share voting rights of the existing common stock through an exchange offer.”170  The NYSE rules 

are supposed to protect shareholder votes and values for illegal share issuance. If there are more 

shares in existence than authorized, then stockholder voting power is diluted. If NYSE traded 

companies are allowed to issue any amount of shares (and votes) without stockholder 

approval and if companies are not required to show evidence (raw data) that supports the 

results of their stockholder votes, then stockholders have no real rights or protections.  AMC 

stockholders have stated concerns that there are more shares in existence than are authorized, 

which is hurting shareholder value, hence the need for a transparent share count and transparent 

voting process. 

 

Say Technologies Verified Voting on AMC Q&A call  

 

At the time of the August 9th, 2021, AMC Q2 2021 Earnings Q&A call, AMC had 

513,330,240 authorized outstanding shares.171 In the lead up to that call, AMC partnered with the 

Say Technologies website to allow individual stockholders to submit questions on the website to 

Defendant Aron and the AMC Defendants. The website allowed stockholders to log the shares of 

AMC they owned by actually validating their brokerage account number and AMC shares owned 

with the Say Technologies website. Once verified, the website gave users a digital certificate 

listing the number of shares they owned, and then stockholders could ask questions or vote on 

potential questions for the call. The website publicly displayed how many investors registered for 

                                                      
169 NYSE American 2023 Annual Guidance Letter. NYSE (New York Stock Exchange). January 17, 
2023.Link:https://www.nyse.com/publicdocs/nyse/markets/nyse/NYSE_American_2023_Annual_Guidan
ce_Letter.pdf?utm_source2=FY23_NYSE_AnnualGuidanceMemo_0117 
170 NYSE American 2023 Company Guide. NYSE. 2023. Link: 
https://nyseamericanguide.srorules.com/company-guide/09013e2c853aa8d6 
171 AMC FORM 10-Q. August 9, 2021. Link: https://investor.amctheatres.com/financial-performance/sec-
filings/sec-filings-details/default.aspx?FilingId=15147933 
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the August 9th, 2021 call and how many shares were represented on the site in total.  In total, 70.3K 

Participants (about 1.76% of 4 million shareholders) signed up on the site and 71.6M shares (about 

13.95% of the total float) were represented for the call.172 The average investor who participated 

owned about 1,018 shares which is about 8.5x the projected average share count shared in June 

2021 (120 avg shares based on the 4 million shareholders owning 80% of the float number). Many 

studies aim for a sample size of 500-2,000 participants,173 and this vote had 70.3K participants, 

which is more than enough to be a representative sample. While the Say Technologies vote 

numbers are not an official share count, the results provide strong evidence with a very large 

sample size that AMC stock has been over-sold (or over-shorted) on the market multiple times the 

share float. Right after seeing those numbers, as part of their fiduciary responsibility to 

stockholders, the AMC Defendants should have immediately started an investigation into the 

existing shares in order to protect stockholder value.  Suspiciously, the day after the AMC Q&A 

call, on August 10th, 2021 Robinhood (the trading brokerage) bought Say Technologies.174 Many 

individual investors had lost trust in Robinhood when they turned off the buy button for AMC and 

other stocks in January 2021. Due to the conflict of interest with new ownership, Say Technologies 

was unfortunately not a fit for future AMC calls. 175 

 

AMC Wrapped Crypto Token 

It was discovered by AMC Stockholders that FTX and many other parties were involved 

in the creation of AMC Tokens on January 27th, 2021, one day prior to the removal of the buy 

button for AMC Stock.  The AMC Tokens were created on the Ethereum Blockchain as an ERC-

20 Token and traded through Uniswap, which is a Decentralized Exchange (DEX).  Uniswap COO 

is Mary Katherine Lader (“Mrs. Lader”), who was previously a Managing Director and responsible 

                                                      
172 Say Technologies. AMC Q2 2021 Earnings Q&A. August 9, 2021. Link: 
https://app.saytechnologies.com/amc-2021-q2?filter=all&sort=num_shares - See Exhibit E 
173 “Determining Sample Size: How Many Survey Participants Do You Need?” Cloud Research. 2015-
2023. Link: https://www.cloudresearch.com/resources/guides/statistical-significance/determine-sample-
size/ 
174 Alex Wilhelm. “Robinhood buys Say Technologies for $140M to improve shareholder-company 
relations.” Hosted by Tech Crunch. August 10, 2021.  
Link: https://techcrunch.com/2021/08/10/robinhood-buys-say-technologies-for-140m-to-improve-
shareholder-company-relations/ 
175 DI 95 and 186. Much of the Say Tech section is pulled from this docketed letter with permission from 
the author.  
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for the Sustainability Aspect of Blackrock’s AI, Aladdin.  Aladdin is a multibillion dollar 

Computer/AI system that is a virtual money siphoning machine and essentially a near monopoly 

on the Financial Markets.  Mrs. Lader’s Father is Philip Lader, who is the Director on the Board 

of AMC.  Philip Lader is also a managing partner at Morgan Stanley, which is a blatant conflict 

of interest for stockholders, as Morgan Stanley also holds over $100 Billion Dollars in Assets Sold, 

but not yet purchased.  Not to mention, these assets are priced at “Fair Market Value” and do not 

reflect the true price at which an asset that carries scarcity would be sold for.  The AMC Tokens 

acted as digital IOU that are used to balance the “Financial Book” of the short sellers.  Essentially 

they could be used as a “Reasonable Locate” to “Offset” their short position.  They did this using 

the FTX created AMC Token which they used too artificially to “Offset” their short position.  The 

problem is the Token was not backed by an “Authentic” Share and acted more as a synthetic 

derivative.  Since there was no “Value” backing these Tokens, it meant that the game was over, 

OR that new “Artificial” Tokens would have to be created.  There were then multiple AMC Tokens 

created, some with over an 8 Quadrillion Supply.  This supply, not representing any “Real” value, 

is then used to endlessly mark against any short position, thus creating an infinite supply of 

“Synthetic” “IOU” Shares.  This action completely suppresses the value of the underlying stock 

causing an extraordinary loss in shareholder value, as well capital formation for the Company.  

This was done to AMC in unprecedented and predatory fashion and it affected Millions of 

shareholders. This AMC wrapped token and connection to AMC’s Board of Directors that needs 

further investigation to protect shareholder value.  176 

 
 
AMC Corporate Action  
 

On March 14th, 2023, AMC held the shareholder meeting to vote on the proposed reverse 

split and conversion of AMC and APE. At the time, there were 517,580,416 eligible shares of 

AMC’s Company’s Class A common stock and 929,849,612 eligible AMC Preferred Equity Units 

were available to vote. Based on AMC corporate’s calculations, the votes for both AMC and APE 

shares were combined to determine the final results.  Regarding the reverse split proposal vote 

AMC reported that out of approximately 929.8 million APE shares, 842,782,544 voted in favor, 

                                                      
176 See Exhibit C for screenshots regarding the AMC token 
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80,570,613 voted against, and 6,695,864 abstained. In the case of AMC shares, 128,344,709 voted 

in favor of the reverse split proposal, while 51,388,638 voted against, and 2,609,383 abstained.177 

 

According to the reported results, every APE share was voted and recorded, because 

approximately 63% of the APE share votes were voted and recorded on time, and AMC corporate 

instructed Computer Share to vote in favor of the proposals the remaining percentage (37%) who 

did not vote on time. However, for AMC common shares, only 35% of the shares were voted and 

recorded. The difference between the voter turnouts for each class share (35% for AMC common 

vs 63% for APE) is highly statically unlikely and should have immediately triggered a shareholder 

vote audit.  An audit of the shareholder vote would allow investigation of the raw voting data, the 

vote totals, and allow for stockholders to validate their votes were recorded correctly.  

  

AMC corporate rigged the reverse split and merger vote by combining the total yes votes 

for AMC, APE, the APE votes they sold to Antara (in violation of NYSE Section), and the transfer 

agent mirrored yes votes in order to say that the reverse split and conversion passed. Additionally, 

AMC corporate violated DGCL 242 by forcing both the AMC and APE votes to held together 

instead of separately.  The analysis provided in Exhibit A show that all these steps were needed in 

order for AMC corporate to illegally secure their desired outcome for the vote.178  The voting 

percentage contrast alone is alarming but when also considering the likelihood of billions of 

synthetic shares/votes (note: The Say Tech vote from 2021 displayed evidence that the average 

shareholder held over 1,000 shares, which would likely mean billion(s) of synthetic shares), it 

appears that this vote was rigged and individual shareholder voting was suppressed.  Many 

stockholders both domestic and especially internationally reported not receiving their proxy voting 

materials. Per Defendant Aron on the Q4 2022 call (on February 28, 2023) stated 

 

“we are all aware painfully that the brokerage firms in some 
countries, especially in Europe do not facilitate shareholder voting. 
And there's - if that - if you're with one of those firms, there's not 

                                                      
177 AMC Form 8k. March 15, 2023. Link: https://investor.amctheatres.com/financial-performance/sec-
filings/sec-filings-details/default.aspx?FilingId=16490544 
178 See Exhibit A for analysis on how the vote was rigged 
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much you can do other than put - your shares in a different broker 
who would allow you to vote at future shareholder meetings.” 179 
 

This issue where international stockholders are not allowed to vote is not new and has been 

referenced on previous calls including Q1 2022 and Q2 2022. So international stockholders may 

not be able to vote, however, given modern technology, it is inexcusable that AMC corporate has 

not found a way to work with international stockholders to record their shareholder votes which 

they purchased legally when they bought their shares.  

 

After the March 14th, 2023 AMC Stockholder Vote, Mr. Affholter, an AMC common 

stockholder, submitted a request for the raw data with respect to the vote from AMC’s Investor 

Relations on three separate occasions:   April 12th, 2023, April 20, 2023 and May  9th, 2023.180 Mr. 

Affholter has yet to receive any response to his application. AMC Investor Relations’ abject failure 

to respond to Mr. Affholter shows AMC’s lack of transparency and respect towards its 

stockholders. If the vote was valid, then AMC as a company should be willing to share the raw 

voting data in order to alleviate any stockholder concerns by proving the vote was valid. If the vote 

was valid and if a stockholder was given the raw data, it should be very easy for any stockholder 

to validate that the correct number of shares is assigned to them per brokerage account, that the 

shares were voted correctly for each proposal (yes, no, or abstain), and that the total calculations 

were performed correctly. The only reason that AMC would not be willing to share the raw voting 

data with stockholders and allow the voting data to be verified is if fraud was committed by the 

board and the release of the data would prove the result of the vote is false.  

 

If stockholders cannot confirm that their stockholder votes for the shares they legally 

bought were recorded and recorded correctly, then stockholders do not really have any voting 

rights, because any given company’s board of directors could fabricate any corporate results to 

their benefit at the expense of stockholders. Furthermore, if the March 14, 2023 voting results is 

in fact falsified then that revelation greatly influences AMC’s actions going forward, stockholder 

                                                      
179 AMC Entertainment Holdings, Inc. (AMC) CEO Adam Aron on Q4 2022 Results - Earnings Call 
Transcript. Seeking Alpha. Posted on Feb. 28, 2023 
https://seekingalpha.com/article/4583134-amc-entertainment-holdings-inc-amc-q4-2022-earnings-call-
transcript   Accessed on May 11, 2023 
180 See Exhibit D for copies of Mr. Affholter’s Email to AMC IR requesting Voting Data 

https://seekingalpha.com/article/4583134-amc-entertainment-holdings-inc-amc-q4-2022-earnings-call-transcript
https://seekingalpha.com/article/4583134-amc-entertainment-holdings-inc-amc-q4-2022-earnings-call-transcript
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value, and any potential settlement as a result of this lawsuit. The stockholder voting data should 

have been audited during discovery before any proposed settlement or opening briefs were 

submitted to the Court. The fact the voting data has not already been audited shows a lack of 

respect to the process, to stockholders, and to the Court. The reported results from AMC corporate 

(though not validated) show that the majority of AMC shares did not vote in favor of the reverse 

split. If Delaware law and AMC’s COD is followed, then either a new vote must be held with each 

class separately or the proposal for the reverse split and merger does not pass, so it cannot occur 

at this time.   

 
The vote rigging allegation in the AMC case revolves around the company's actions to 

manipulate stockholders' voting rights, specifically through the Antara Transaction. After common 

stockholders had rejected the proposals to increase the number of authorized shares twice, 

Defendants decided to weaponize APEs and their mirrored voting power in order to force the 

Certificate Amendments through. The Antara Transaction was central to this manipulation. From 

the outset, AMC's senior management prioritized securing Antara's agreement to vote in favor of 

the conversion, thereby subverting the common stockholders' franchise. As a result, it is alleged 

that the AMC Defendants used the Antara Transaction not to provide value to their beneficiaries, 

but to bypass the stockholders' voting rights. AMC Defendants were aware that APE's mirrored 

voting power could be weaponized against holders of Common Stock. This became evident in an 

email sent to Defendants Goodman and Merriwether from D.F. King, which attached a model 

designed to show combinations of APE and AMC support that would achieve the requisite vote 

requirement. Furthermore, internal communications revealed that the company's senior 

management focused on ensuring that Antara held shares and voted in favor of the conversion. 

The vote rigging allegations against AMC involve the company's use of the Antara Transaction to 

manipulate and undermine the common stockholders' voting rights. By weaponizing APEs and 

their mirrored voting power, AMC Defendants were able to force through the Certificate 

Amendments, circumventing the stockholders' franchise and breaching their fiduciary duties. The 

evidence at hand indicates that the vote conducted on March 14th, 2023 was in fact unlawfully 

manipulated by the AMC Defendants. This assertion is substantiated by the correspondence 

exchanged between B. Riley and Defendants Goodman and Merriwether from D.F. King. These 
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communications reveal a concerted effort by the parties involved to distort the voting process to 

achieve a predetermined outcome - Implementation of a Proportional Voting Scheme. 

 

Examination of Antara's Investment Impact on Voting Percentage 

Additional evidence of vote manipulation can be discerned in the email correspondence 

from Mr. Van Zandt to Defendants Aron and Goodman.181  This email includes an attachment that 

contains a preliminary analysis of ownership and voting predicated upon various investment 

scenarios involving Antara. The analysis demonstrates that AMC harbored concerns regarding the 

impact of Antara's investment on its share total and, consequently, it’s voting percentage. This 

apprehension signifies an intention to regulate the voting outcome by manipulating the influence 

of Antara's investment. 

 

Altering the Voting Standard through Strategic Means 

Moreover, an email chain involving Defendants Goodman and Merriwether, dated May 

31st, 2022182, delineates a strategy whereby preferred equity could be utilized to transform the 

required voting standard from a "majority of shares outstanding" paradigm to a "majority of votes 

cast" paradigm. This transformation could solely be realized through the deployment of a 

proportional voting scheme, further corroborating the contention that the vote was unlawfully 

manipulated to secure a specific outcome. The cited correspondence between the defendants and 

relevant parties evinces a deliberate endeavor to distort the voting process to achieve a preordained 

outcome. By employing a proportional voting scheme, controlling the influence of Antara's 

investment, and modifying the voting standard, the AMC Defendants effectively manipulated the 

vote on March 14th, 2023 in an unlawful manner. 

VII. ACKNOWLEDGEMENT   

Acknowledgement to the many AMC stockholders who contributed their time, knowledge, 

and effort as part of this objection brief.  These stockholders gave their consent that their writing, 

                                                      
181 (AMC_00000050; see also AMC_000006419) 
182 (AMC_00019706, 19797) 
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research, and analysis can be shared and presented in this brief in an effort to fight for justice 

regarding their AMC investment and the AMC investor community.   

 

VIII. CONCLUSION   

For the following above six reasons, this Court should deny the Settlement, Fee and Expense 

Award, and Incentive Award. 

 

 

 

Dated: May       , 2023                                                   Respectfully submitted,  

      

                             ______(sign here)________________ 
              First Last Name: 
              Address: 
              Email: 
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Proposal One Voting Analysis from the March 14, 2023 Vote 

 

 

Proposal Two Voting Analysis from the March 14, 2023 Vote 

 

 

Summary: These two tables show how AMC rigged the vote by selling APE shares illegally to 
Antara, and having Computer Share vote the remaining depositary proportional votes in support 
of the proposals, and not including Broker non votes as an against vote. The Total row shows 
how AMC corporate tallied the votes so they would pass. The Total including Broker non votes 
without mirroring row shows that the proposal one and two votes would have passed had the 
votes been tallied correctly. This analysis evaluates the data that was reported by AMC corporate 
and estimates how some entities such as Vanguard and the Board members voted. Please note 
that these numbers have not been confirmed or validated with the raw data (which is best 
practice) because this raw data has not been provided to shareholders.  
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Analysis of Antara’s Profit and Loss from APE Trades 
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IN THE COURT OF CHANCERY OF THE
STATE OF DELAWARE

________________________________________

ALLEGHENY COUNTY EMPLOYEES’
RETIREMENT SYSTEM, on behalf of itself
and all other similarly-situated Class A
stockholders of AMC ENTERTAINMENT
HOLDINGS, INC.,

Plaintiff,
Consolidated

versus C.A. No. 2023-0215-MTZ

BUBBIE GUNTER’S
OBJECTIONS TO THE
PROPOSED SETTLEMENT

AMC ENTERTAINMENT HOLDINGS, INC.,
ADAMM. ARON, HOWARD W.
KOCH, KATHLEEN M. PAWLUS,
ANTHONY J. SAICH, PHILIP LADER,
GARY F. LOCKE, and ADAM J. SUSSMAN,

Defendants.
_________________________________________

Statement of Objections

Pursuant to the instructions from this Court, I, Bubbie Gunter, a member of the “Class”

have enclosed the necessary documentation to establish that I am in fact a member of the

“Class”1

Therefore, please accept this letter as my formal desire to object to the proposed settlement

currently on the table of which I am a member.2

2 Allegheny County Employees’ Retirement System v. AMC Entertainment Holding, Inc, et al., C.A. No.
2023-0215-MTZ

1 Exhibit “A” - Proof of Class Membership



In this particular letter, I would like to address my concerns and objections to the

settlement “structure” itself and not as much as the monetary aspect of the settlement which I

will discuss later. Below is a list of my objections:

Objection # 1 - Misleading Facts in Settlement Filing
Objection # 2 – Defendants’ Rights to Immunity
Objection # 3 - Objection to Lifting the Status Quo and Possible Civil

RICO Violations
Objection # 4 - Fees and Expense Award

Objection # 1
Misleading Facts in Settlement Filing

______________________________________________________________

In the matter before the Court, Lead Counsel requested this Honorable Court to

appoint them as Class Counsel for the Settlement Class. They assured the Court they

have and will fairly and adequately represent and protect the interests of the Settlement

Class.

However, after a thorough inspection of Lead Counsel's Proposed Settlement (the
"Settlement") it becomes evident that the filing is riddled with misleading facts that
could jeopardize and harm the Settlement Class thereby making it void and the need for a
new proposed settlement be presented to the Court.3

In re Marsh & McLennan Companies, Inc.4 Securities Litigation, 527 F. Supp. 2d
144 (S.D.N.Y. 2007) the Court considered objections to a proposed settlement and
specifically addressed the issues of misleading information in the settlement filing. The
Court emphasized the importance of accurate and complete information in the settlement
process and stated that misleading or inaccurate information can undermine the fairness
of the settlement.

4 In re Marsh & McLennan Companies, Inc. Securities Litigation, 527 F. Supp. 2d 144
(S.D.N.Y. 2007)

3 See Exhibit “B”, Class Members Brief in Support of New Proposed Settlement for consideration.



In their submission to the Court, Class Counsel stated,

“... On March 14, 2023, AMC convened the Special Meeting, where the Proposals were
approved by a majority of Common Stock and Preferred Stock, including Preferred
Stock shares corresponding to uninstructed AMC Preferred Equity Units, voting together
as a class…..”5

This information to the Court is in fact not true at all and I feel it misleads the
Court and Class into believing a “majority” of Common Stock and Preferred
Stockholders approved the proposed amendments to their corporate filing and they did
NOT!

It should be noted that for the reverse split proposal vote, AMC reported that
ONLY 128,344,709 AMC shares voted in favor, 51,388,638 voted against, and
2,609,383 abstained.6

Under Delaware law, an affirmative vote of shareholders of at least a majority in
voting power of the Company’s outstanding shares will be required for stockholder
approval of the Common Stock Amendment.

This is a far cry from a MAJORITY vote.7

Furthermore, in their Brief in Support of the Proposed Settlement, Defendants
once again misleads the Court, the Class, and any future individuals reading these
documents into believing a “Majority” of Common Stock and APEs voted
“Overwhelmingly in favor” of the Charter Proposals. However, this representation is far
from the truth.

Just like a master storyteller weaving a tale of deception, Lead Counsel and
Defendants crafted a narrative that distorts the facts and creates a false perception that the
proposed Amendments to the Corporate Filing had widespread support from a majority of
Common Stock and Preferred Stockholders. But, the reality is quite different.8

The misleading information presented by Lead Counsel and Defendants in their
proposed settlement filing has a significant impact on both the Court and Shareholder
Class as a whole.

8 Brief in Support of the Proposed Settlement, p. 30
7 DGCL, Section 216 (4)
6 AMC Q4 2021 Earnings Conference Call Transcript.
5 IN_RE_AMC_ENTERTAINMENT_HOLDINGS_INC._STOCKHOLDER_LITIGATION, page 5 (H).



By misrepresenting the facts regarding the voting results, Lead Counsel creates the
false impression that the proposed Amendments to the Corporate Filing were supported
by a majority of Common Stock and Preferred Stockholders.

Another example of Class Counsel’s lack to adequately represent the Settlement
Class is their lack of knowledge of the facts of the case.

Records incorrectly reflect9 that,
“Indeed, APE holders, including Antara, made investment decisions based on the

fact that the APEs and Common Stock would vote together on the Charter Proposals…”

In their haste to settle, the defendants and Lead Counsel have once again
overlooked critical facts, as evident from the inaccurate records that assert APE holders,
based their investment decisions on the assumption that APEs and Common Stock would
vote together on the Charter Proposals.

Such a notion is simply implausible and fails to align with reality. It is
inconceivable to believe that all APE shareholders made their investment decisions
relying on the notion of a unified voting arrangement having been established.

This flawed claim further highlights the lack of attention to detail and accuracy
exhibited by the Defendants and Lead Counsel.

Attorneys have ethical and professional obligations to provide accurate
information to both their clients and the Court.

At least a dozen other examples of misinformation to the Court can be found in
their Proposed Settlement plan and their Briefs in Support. And, if the Briefs in Support
of the Settlement are “poisoned”, wouldn’t the Settlement itself be “fruit” from it?
Therefore, I strenuously object to their Proposed Settlement.

Misleading facts and a lack of transparency regarding the voting results, the true
impact of the reverse stock split on the Settlement Class, and the accuracy of information
presented throughout the proposed settlement filing clearly demonstrates the need for a
more thorough review of the proposed settlement and the actions of the Lead Counsel
and Defendants.

9 Defendant’s Brief in Support of Proposed Settlement, p.30



Objection # 2
Defendants’ Rights to Immunity

______________________________________________________________

On February 20. 2023, Plaintiffs brought forth several railing accusations against
the Defendants. These charges include:

● Defendants participated in a complex and disloyal corporate scheme to
circumvent shareholder wishes in a corporate election;

● That Defendants, after many months of trying to convince shareholders to approve
proposals that would dilute their Company’s stock, used AMC’s Anti-takeover
policy against shareholders to officiate their scheme;

● In their complaint, Plaintiffs’ asserted Defendants violated or will cause to violate
Delaware law.

After reviewing the actual complaint, Plaintiff’s Opening Brief in Support of
Proposed Settlement and Defendant's Brief in Support of Proposed Settlement, it is
beyond the scope of reasoning to understand why Class Counsel would bring such
condemning accusations against CEO Aron and the Board. Then, perform a hundred and
eighty degree turn around!

After all, the Lead Counsel assured the Court and Members of the Class that they
“...anticipate that there will be no difficulty in the management of this litigation….”10

to prove their claims.
In addition, Plaintiffs’ stated they were, “Committed to prosecuting this Action

and has retained competent counsel experienced in litigation of this nature….”11

Then, after reading the Plaintiffs’ Opening Brief in Support of the Proposed
Settlement, I was left walking away feeling as if something wasn’t right about the case as
a whole.

The Plaintiff’s changed their attitude toward the claims one-hundred percent and
did a 180 degree turnaround. Now, the Class is expected to simply accept,

“Well, the Defendant’s may have done something wrong.
Then again, maybe not. Now pay us $20 million dollars for this amazing work!”

11 I.d. 37(90)
10 Verified Class Action Complaint, p.36(88)



Is THIS the definition of “Practicing Law”? To submit frivolous complaints to the
Court, only to settle with Attorney Fees in the MILLIONS?
This is unacceptable to me as well as many other Members of the Class!

In the WorldCom case, the Court thoroughly examined objections and placed
significant emphasis on the fairness and adequacy of the settlement terms. The Court
emphasized its responsibility to scrutinize the settlement to ensure it adequately addresses
the alleged misconduct and protect the rights of the affected parties..12

The case highlights the Court’s responsibility before approving a settlement to:
1. Diligently evaluate the merits of the claims against the Defendants,
2. Assess the extent of the alleged wrongdoing, and
3. Safeguard the interests of the class members.

If the Defendants are in fact guilty of the many allegations Lead Counsel brought
forth, I object to the inclusion of an immunity clause of the Proposed Settlement. Then, I
would request the Court make whatever recommendations she feels are in the best
interest of the Class as a whole.

If in the Court's wisdom, she agrees, then that which has been covered must be
revealed!

With the Plaintiff’s rushing to Court, rushing to Settlement, rushing to lift the
Status Quo, the Court should carefully consider this objection before approving the
settlement (with special emphasis on my next objection in which I question such large
legal fees attributed to dropping the Action brought before the Court.

If the truth must come out, then this is the time for it!

12 In re WorldCom, Inc, 219 F.R.D. 267 (S.D.N.Y)



Objection # 3
Objection to Lifting the Status Quo and Possible Civil RICO Violations
______________________________________________________________

I strongly object to the approval and implementation of the Charter
Proposals that were voted on March 14, 2023. As clearly stated in the records, and
as this Class Member has pointed out, the Plaintiffs’ have alleged that the
Defendants, along with Antara, engaged in a conspiracy to circumvent shareholder
wishes in a Corporate Election, potentially infringing upon Delaware law and
RICO violations!

First, Plaintiffs’ alleges that the Defendants and Antara entered into a
binding agreement and participated “together” in a complex scheme to implement
the Charter Proposals, circumventing shareholder wishes and potentially violating
Delaware law!13

Yet, in their complete fumbling of this case, Lead Counsel ask Her Honor to
accept the Proposed Settlement as is and allow the flagrant violation of law should
not be swept under the rug.

This ought not be so.

If the allegations are true, they may potentially imply violations to the RICO
Act!

According to Delaware law, significant corporate decisions such as the
“Charter Proposals” require the approval of at LEAST A MAJORITY of a
company’s Outstanding Shareholders.

Any action, such as selling controlling interest of the Company to an
institution for the sole purpose of circumventing shareholders desires is considered
a violation of Delaware law.

13 Delaware Supreme Court, Gantler v. Stephens, 965 A. 2d 695 (Del. 2009)



Under Delaware law, substantial corporate resolutions, to include Corporate
Amendments, demand approval from at LEAST a majority of a company’s
Outstanding Shares. And, the decisions of shareholders should not be infringed
upon by outside influences.

Under Delaware law, an affirmative vote of shareholders of at least a majority in
voting power of the Company’s outstanding shares will be required for stockholder
approval of the Charter Amendments.14

As was noted in my first objection, it should be noted that for the reverse split
proposal vote to have succeeded, AMC would have to provide an accurate and final
majority , AMC reported that:

● ONLY 128,344,709 AMC shares voted in favor,
● 51,388,638 voted against, and
● 2,609,383 abstained.15

As the Court can plainly see, the vote for the Reverse Stock Split, Conversion, and
the increase of AMC’s Outstanding Share count to 550 million FAILED! It did not meet
Delaware standards in achieving the majority vote required under law.

Of the 517 million AMC Shareholders, only 128,344,709 shares voted in favor of
the proposals. This accounts for approximately 25% of the TOTAL Outstanding Shares!

It should also be further noted, that IF the Defendant’s set out to concocted a
scheme to circumvent shareholders denial of the proposals in question they succeeded .
Because, out of AMC’s own mouth they state that,

Without the mirrored voting and the Antara Transaction, the proposals would NOT
have passed.16

However, they could not “stack the deck” with AMC votes like they had APE
share votes. And, their overall efforts to circumvent shareholders' wishes failed once
again.

16 AMC_00049559
15 AMC Q4 2021 Earnings Conference Call Transcript.
14 DGCL, Section 216 (4)



Had the Lead Counsel and Plaintiffs challenged THIS well-known and
established precedent of the Court, the entire proposal vote would have had to have been
dismissed for Lack of Majority Vote and the whole matter sent back to AMC.

REQUEST FOR RELIEF

This Class Member request this Honorable Court to invalidate the implementation
of the Charter Proposals voted on March 14, 2023. And instead, allow the Court’s Status
Quo order to remain until Her ruling on the legality of the vote!

Furthermore, this Class Member requests the Court consider the alleged violations
originally brought forth by the Plaintiffs'. And, perhaps rather a Civil RICO violation
may have taken place.



Objection # 4
Fees and Expense Award

______________________________________________________________

In Lead Counsel’s “Stipulation and Agreement of Compromise, Settlement, and
Release”, it is stated that fee and expense award means “...an award to Class Counsel of
fees and expenses approved by the Court in accordance with the Settlement.”17

In Plaintiffs’ Opening Brief in Support of Settlement, Plaintiff requested this Court
award attorney fees in the amount of $20 Million Dollars!

Also, mentioned is a request for the Court to approve an “Incentive Award'' for
“Plaintiffs” of up to and including $5,000 each. Class Counsel goes on to explain that if
the “Incentive Award” is approved, it would be, “...paid to Plaintiffs solely out of any Fee
and Expense Award by the Court to them.”18

I set this objection before the Court because of the overwhelming evidence that the
Plaintiffs’ have:

1. Rushed to court and filed a “premature” lawsuit alleging misconduct by the
Defendants which is evidenced by using a claim that had been denied for OVER
80 YEARS;

2. Now, Lead Counsel is rushing to “settlement” expecting $20,000,000(+) in “Fees
and Expenses” for a poorly conducted pre-investigation prior to filing the suit.

First, I draw attention to the Attorney Pay Rate for just four attorneys representing
the “Class”:

Name Total Hours Hourly Rate Amount

Michael Barry 167.8 $1,100.00 $184,580.00

Kelly Tucker 62.6 $1,000.00 $62,600.00

18 I.d. 25-26

17 Stipulation and Order for the Production and Exchange of Confidential and Highly Confidential
Information, March 14, 2023. Page 10 (g).



Jason Avellino 272.6 $725.00 $197,635.00

Kerry Dustin 81.0 $575.00 $46,575.00

With such a line up of Hard Hitters on the team, one would expect a Home
Run from individuals who make more in an hour then most of the “Class” brings
home in a week.

Therefore, I felt it imperative to investigate the need for such exorbitant fees.
Was Michael Barry’s efforts worth $1,100 dollars an hour; Did Kelly Tucker and
Jason Avellino truly exhibit,

“...Substantial efforts (and time) expended by them to litigate this Action.”19

It should also be noted that Plaintiff took up approximately twenty percent of
their Opening Brief in Support of the Settlement. In fact, the “Opening Brief in
Support of the Settlement” looked more like a “Brief in Support of their
Attorney’s Fees”.

While it is true, this Court may award attorneys’ fees to counsel for their
effort, it is strictly a determination of the Court in the amount. And, I would ask
the Court to consider these facts when determining the proper amount owed to counsel
for their “work” in this case.

Plaintiffs bring forth the Sugarland case and point out four factors to
consider when deciding on what fees the Plaintiff deserves for their time and effort
spent on this case. They ask the Court to consider Sugarland as its foundation to
determine:

(1) What benefits were achieved;
(2) The contingent nature of counsel’s fee and the efforts of counsel and time

invested;
(3) The complexity of the litigation; and
(4) The standing and ability of counsel involved.

19 Plaintiffs’ Opening Brief in Support of Settlement, p.55



When discussing the “Benefits of the Settlement,”20 Plaintiffs’ points out
that the Class Members as a whole would receive “approximately '' 6.9 million
NEW shares of Common Stock"A ".

This Class Member is at a loss of words to think Lead Counsels “Benefits of
the Settlement” begins with diluting the Class Members Class A Common
Shares!

Secondly, they point out the Settlement balance to the Class is, again
approximately $129 million dollars. Lead Counsel arrives at this number through
an issuance of 1 new AMC share for every 7.5 shares of Common Class A share
they own. They do however forget to mention the new shares of AMC will begin
by dilution of the new stock by more than 6.9 million new shares.

No shareholder would agree to this, as is evidenced in the amount of
“Letters of Opposition” the Court has received.

That isn’t a “Settlement” it is robbery…AGAIN!

It is AMC Shareholders paying AMC Shareholders. Or, in other words, it is
like taking the money out of your left pocket, putting it in your right pocket and
believing you have gained something!

Third, Plaintiff declares they spent countless hours reviewing documents
such as 56,600 pages of documents produced by Defendants and over 2,500 pages
of documents produced by third-parties.

And, because they have spent such substantial time representing the Class
they believe they are entitled to a reward of $20 Million Dollars!

HOWEVER,
The Defendants point out in their Brief in Support of Proposed Settlement

the sloppy, unprofessional and elementary attempt at Plaintiff in their approach to
the case.

20 Plaintiffs’ Opening Brief, p.52-53



Plaintiffs’ brought forth an allegation of a Section 224(b)(2) which began a
chain reaction that has led us to this point. Then, they ultimately failed to prove
their claim.

The Defendant pointed out that the Plaintiffs’ attempt to bring the claim
before the Court was weak to say the least. In fact, the Defendant stated,
“Plaintiff's argument is the same one that has been continually rejected by the
Delaware courts throughout the past 80 years!”21

The question one must ask is WHY would an experienced law firm that
claims to have done THOUSANDS of hours researching and preparing for the case
summit an allegation they HAD to know has never passed the test of time in the
Delaware Court!

In other words, Class Counsel is saying is,
“We brought an action that we may or may not have prematurely filed. It is
not certain whether we can win the case or not. So, accept (1) share of
Common Stock for every 7.5 shares you own. Let them dilute your stock
anyway. And now, pay us $20,000,000. And, those that MIGHT be guilty
will receive blanket immunity.”

Furthermore, it must be brought to the Court's attention that not only myself
and other Class Members Object to the proposed legal fees requested, AMC’s
insurance companies are refusing to pay the settlement fee!

Friday, May 5, 2023, records will show, AMC began a civil suit against 20
of its insurers because they refuse to pay the proposed settlement fees. In other
words the insurance companies are saying something is “fishy” here.

And, now it appears that the task of this Court may change from deciding
legal fees to determine if lawyers from both sides conspired to file a premature
lawsuit then rush to settlement in an attempt to scam the insurance companies.

With not one, not two but TWENTY insurance companies refusing to pay
the proposed settlement, it can only be concluded that fraud may have been
involved in the creation of this suit.

21 Defendants Brief in Support of Proposed Settlement, p.25



And, it is because of these facts and objections, I, Bubbie Gunter, a member
of the “Class” request the Court consider my objections.

Conclusion

The “Proposed Settlement” brought forth by the Class Counsel leads one to

conclude that they have:

1. Rushed to court and filed a “premature lawsuit” alleging misconduct by
the Defendants;

2. And now, Class Counsel is rushing to “settlement” expecting “Fees and
Expenses” for a poorly conducted pre-investigation prior to filing the suit.

And, it is because of these facts and objections, I, Bubbie Gunter, a member of the

“Class” request the Court consider my objections and accept this NEW Proposed

Settlement for Consideration for the “Class”.

Respectfully submitted,

_____________________
Name
Address
Phone Number
Email
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STATEMENT OF OBJECTIONS - Complete Version
This is a complete version of all four (4) objections put into one

complaint. It is too long for you to post in Chat GPT. So, you will
have to go through each objection, see which ones you agree with,
and follow the instructions in the videos below to create your own
letter!

Objection # 1 - Misleading Statements in Settlement Filing

Watch the Youtube Video for Step-by-Step Instructions
This Objection points out misleading information in the Settlement

Proposal filing, highlighting inaccurate facts presented by the Lead Counsel
and Defendants.

Examples include “Misrepresentation of voting results and lack of
knowledge about the case. If you like this Objection, you will be arguing that
if the supporting documents contain misleading information, the settlement
itself may be compromised.

If you are using Chat GPT, then follow the video posted here about this
Objection. Here is the Prompt you will put into Chat GPT:

“I am writing a letter to the judge in a Civil Matter. I like this
objection and would like to put it in my letter also.

Please Rephrase and make one hundred percent original.
Keep the context of the objection.”

https://docs.google.com/document/d/1MTNpv_3FcEXb0nTHCTGb2Bj-b0ElSWDX/edit
https://docs.google.com/document/d/1MTNpv_3FcEXb0nTHCTGb2Bj-b0ElSWDX/edit
https://docs.google.com/document/d/1WhpqS4VXSnX2vZ7jQlQY6hvAdsyZ6fdOus5351oWcys/edit
https://youtu.be/ozRPmSoLiE
https://youtu.be/ozRPmSoLiE


Objection # 2 - Defendants’ Rights to Immunity

Watch the Youtube Video for Step-by-Step Instructions
Defendants’ Rights to Immunity

This Objection raised concerns about the defendants’ right to immunity
in the case. The Plaintiffs’ at first brought serious accusations against the
defendants but then suddenly they changed their stance in support of a
proposed settlement.

The Objection questions the practice of submitting frivolous complaints
and settling for millions in attorney fees.

Referring to a previous court case, the objection emphasizes the Court’s
responsibility to thoroughly evaluate the merits of the claims, assess the
alleged wrongdoing, and protect the interest of the Class Members.

If you are using Chat GPT, then follow the video posted here about this
Objection. Here is the Prompt you will put into Chat GPT:

https://docs.google.com/document/d/1G_M8H9WdXG3b4gU-vfRUwnxEH0zOAbhuOusFxnjukkk/edit
https://youtu.be/afwlIPrVNqI
https://youtu.be/afwlIPrVNqI


“I am writing a letter to the judge in a Civil Matter. I like this
objection and would like to put it in my letter also.

Please Rephrase and make one hundred percent original.
Keep the context of the objection.”

Objection # 3 - Objection to Lifting the Status Quo and Possible Civil
RICO Violations

Watch Video for Step-by-Step Instructions
This Objection strongly opposes the approval and

implementation of the Charter Proposals, alleging potential Civil RICO
Acts violations and violations of Delaware Law.

The Objection argues that the Plaintiffs' have accused the
Defendants and Antara of engaging in a conspiracy to circumvent
shareholder wishes and states that such violations should not be
ignored.

The Objection requests the Court to invalidate the
implementation of the Charter Proposals, maintain the Status Quo
until a ruling on the vote’s legality, and consider the alleged
violations.

If you are using Chat GPT, then follow the video posted here about this
Objection. Here is the Prompt you will put into Chat GPT:

https://docs.google.com/document/d/1eP2Z0bFj96YGXh9GConfsE_M_23rM_DWBb_B4Wx6X1c/edit
https://docs.google.com/document/d/1eP2Z0bFj96YGXh9GConfsE_M_23rM_DWBb_B4Wx6X1c/edit
https://youtu.be/6hyfRUoFssg
https://youtu.be/6hyfRUoFssg


“You are a Harvard Law professor and I am your student.
And, I have come to you for help writing an objection letter to the
court. Please write it in simple terms.

A company I own stock in is being sued. I am writing a
letter to the judge in this matter. I read someone else’s Objection
Letter and liked it and would like to put it in my letter also.

Please Rephrase and make one hundred percent original.
Keep the context of the objection.”

Objection # 4 - Fees and Expense Award

Watch Video for Step-by-Step Instructions
This Objection questions the high attorney fees and expense

awards requested by Lead Counsel in the proposed settlement. The
Objection highlights that the Plaintiffs rushed to file a lawsuit, alleging
misconduct by the Defendants based on a claim that had been
rejected for over 80 in the Delaware Court.

https://docs.google.com/document/d/1kCrQ_NDC__oARiBM53vboEoFO2FumzRbKsQ2q1El1kA/edit
https://youtu.be/JpubkuWRpTA
https://youtu.be/JpubkuWRpTA


If you are using Chat GPT, then follow the video posted here about this
Objection. Here is the Prompt you will put into Chat GPT:

“Ignore all other prompts. You are a Harvard Law professor
and I am your student. And, I have come to you for help writing an
objection letter to the court. Please write it in simple terms.

A company I own stock in is being sued. I am writing a letter to
the judge in this matter. I read someone else’s Objection Letter and
liked it and would like to put it in my letter also.

Please Rephrase and make one hundred percent original. Keep
the context of the objection.”

Do NOT begin writing. Ask me for Class Member Gunter’s
Objection letter.

Once I have shared the Objection letter, THEN ask me is that all
of the objections. If I say, Yes. Begin writing. If I say, No, Ask me for
the next objection.

Once I have shared the second Objection letter, ask me if there is
another objection. If I say, Yes. Begin writing. If I say, No, Ask me for
the next objection.

Do you understand?

___________________________



BRIEF IN SUPPORT OF A NEW PROPOSED SETTLEMENT

Exhibit "C" - Restitution Plan
To escape all punishment, Plaintiffs’ (Allegheny) and Defendants

(Adam Aron and the Board) would have the Court consider “giving” the
Class Members one (1) share for every 7.5 shares of Common Stock they
own.

This is merely a SHAM offering.

In other words, the Defendants have committed the crime, yet they
expect shareholders to once again pay their dime for them!

This ought not be so. Should it not be the criminal that pays for their
crimes?

Or, do they get a free ride on the backs of shareholders AGAIN! The
Dividend Restitution Plan solves these issues!

Exhibit "D" - Proposed Capital Restructuring Plan

Exhibit "E" - Preferred Shares Series "B"

Exhibit “F” - AMC CLASS A SHARE BUYBACK PROGRAM

https://docs.google.com/document/d/19tPRiiEaaPUFz3CUFTifGdW8T5V6ZfEoqwk2HZDi1yU/edit
https://docs.google.com/document/d/1Exe30qbec1i15AlXIOEnCYdrDXq2Y0FFUhaXCSP7bS4/edit
https://docs.google.com/document/d/1Exe30qbec1i15AlXIOEnCYdrDXq2Y0FFUhaXCSP7bS4/edit
https://docs.google.com/document/d/1Exe30qbec1i15AlXIOEnCYdrDXq2Y0FFUhaXCSP7bS4/edit
https://docs.google.com/document/d/1NP6taZLUFVTA7fUUd17WhGUenNNTCHRe9zUG2h7MiK8/edit
https://docs.google.com/document/d/1Lhy3k_3JwVheDRvJdO83TjqWXWSAlQoAEG78hF-Lf4I/edit
https://docs.google.com/document/d/1YzEzsh_bpSZQV6z-CalNLg5Gkrxu1EV8tlYzqQw2cPQ/edit
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INVESTOR RELATIONS: 
John Merriwether, 866-248-3872 

InvestorRelations@amctheatres.com 
 

MEDIA CONTACTS: 
Ryan Noonan, (913) 213-2183 

rnoonan@amctheatres.com 
FOR IMMEDIATE RELEASE 

AMC Entertainment Holdings, Inc. Reports 

Fourth Quarter and Full Year 2021 Results 
 
 

 
LEAWOOD, KANSAS - (March 1, 2022) -- AMC Entertainment Holdings, Inc. (NYSE: AMC) (“AMC” or “the Company”), 
today reported results for the fourth quarter and year ended December 31, 2021.  
 
Fourth Quarter Summary 
 

x AMC’s fourth quarter of 2021 represented its strongest quarterly results in two full years. 
x Total revenues for the fourth quarter grew to $1,171.7 million compared to $162.5 million for the fourth quarter 

of 2020. 
x Net loss for the fourth quarter improved to $134.4 million, including a non-cash impairment charge related to 

long lived assets of $77.2 million, compared to a net loss of $946.1 million for the same quarter a year ago, 
which included a non-cash impairment charge related to long lived assets, definite and indefinite lived intangible 
assets and goodwill of $466.1 million. 

x Fourth quarter Adjusted EBITDA improved $486.7 million to $159.2 million compared to an Adjusted EBITDA loss 
of $327.5 million for the fourth of 2020. 

x Net cash provided by operating activities for the fourth quarter was $46.5 million, and Operating Cash (Burn) 
Generated (non-GAAP) was $224.4 million. 

x Available liquidity and Cash and cash equivalents at December 31, 2021 was approximately $1,801.6 million and 
$1,592.5 million, respectively.  

 
As of December 31, 2021, AMC had opened and was operating 593 domestic theatres and 337 international theatres.  
This represents 100% and 95% of its domestic theatres and international theatres, respectively. Substantially all the 
Company’s theatres were open for the entirety of the fourth quarter. 
 
In announcing the quarterly results, Adam Aron, Chairman and CEO of AMC Entertainment said, “AMC’s fourth quarter 
2021 results represent our strongest quarter in two full years, with positive Adjusted EBITDA of almost $160 million, 
Operating Cash Generated1 of more than $220 million and finishing 2021 with a record year-ending liquidity position of 
more than $1.8 billion. Our positive recovery glide path from the global pandemic continued in earnest in the fourth 
quarter. While not yet where we want to be, our progress is substantial and unmistakable. The quarter offered 
moviegoers a more robust and appealing film slate that culminated with the exclusive theatrical release of the now 
third-highest grossing movie of all-time, SPIDERMAN: NO WAY HOME, despite having been released at the height of 
Omicron fears. AMC took advantage of the robust fourth quarter film slate, pent-up consumer demand, and a bold 
advertising campaign, among other important marketing initiatives, to attract some 60 million visitors to our theatres 
around the world during the fourth quarter. That was a seven-fold increase over the fourth quarter of 2020, and a 50% 
increase compared to the third quarter of 2021.” 
  
Aron added, “Our record year-end liquidity positions AMC well for continued recovery from the impact of COVID and 
provides AMC with the financial flexibility to opportunistically grow and innovate as we seek to transform our business.  
To that end, during 2021 and early in 2022, AMC has been adding what we expect will be nicely profitable theatres to 
our network both in the U.S. and in international markets, launched four separate NFT programs, accepted 

mailto:InvestorRelations@amctheatres.com
mailto:rnoonan@amctheatres.com


cryptocurrency for the first time, and announced AMC’s entry into the multibillion-dollar retail popcorn industry. As we 
have repeatedly said, with the monetary war chest that was provided to us by our shareholders in 2021, AMC is no 
longer on its heels. As COVID case numbers are finally declining and vaccination numbers increasing, as our operating 
results are markedly improving, and as our healthy liquidity allows, AMC is playing on offense again.” 
  
Aron added, “Another component to financial flexibility is the opportunity to improve the Company’s capital structure, 
and in February we did just that with the successful offering of $950 million of senior secured first lien notes to refinance 
high-interest rate debt at lower rates, while extending maturities to 2029 and. We will continue to seek opportunities to 
strengthen our balance sheet during 2022, with a keen eye to lowering our interest expense, extending our maturities 
and opportunistically deleveraging.” 
  
Aron concluded, “The fourth quarter of 2021 proved once again that moviegoers want to see movies in theatres. We are 
quite bullish that for the full calendar year of 2022 the industry box office could be nearly double that of 2021, with 
COVID impacts easing, with more and more major films on the docket for release, and with most major studios 
coalescing around an exclusive theatrical window of 45 days or more. Bookings are very strong for THE BATMAN which 
opens this weekend, and we have movies like TOP GUN: MAVERICK, JURASSIC WORLD DOMINION, BLACK PANTHER: 
WAKANDA FOREVER, AVATAR 2 and many others that will excite us all this year. We should point out, however, that the 
box office pacing and our results in 2022 are expected to be heavily weighted towards the second half of the year. The 
January and February domestic industry box office numbers are already known. While they are more than quintuple that 
of last year, they are nonetheless well short of pre-pandemic numbers. While no one has a perfect crystal ball, it would 
seem that more blockbuster activity likely will come starting in the spring and summer of 2022, continuing through year-
end.” 
 
1 - This represents Operating Cash (Burn) Generated which is a non-GAAP measure and is reconciled to a GAAP measure in the tables 
accompanying this release. 
 
Key Financial Results  (presented in millions, except operating data) 
                   

  Quarter Ended December 31,   Year Ended December 31,  
  2021  2020  Change   2021  2020  Change  

GAAP Results*                   
Revenue  $  1,171.7  $  162.5  ** %  $  2,527.9  $  1,242.4  ** % 
Net loss  $  (134.4)  $  (946.1) $  811.7   $  (1,269.8)  $  (4,589.4) $  3,319.6  
Net cash provided by (used in) operating activities  $  46.5  $  (357.9) $  404.4   $  (614.1)  $  (1,129.5) $  515.4  
Net loss for basic and diluted loss per share  $  (0.26)  $  (6.21) $  5.95   $  (2.66)  $  (39.15) $  36.49  
Non-GAAP Results**                   
Total revenues (2021 constant currency adjusted)  $  1,174.8  $  162.5  ** %  $  2,515.4  $  1,242.4  ** % 
Adjusted EBITDA  $  159.2  $  (327.5)  ** %  $  (291.7)  $  (999.2)   70.8 % 
Adjusted EBITDA (2021 constant currency 
adjusted)  $  159.2  $  (327.5)  ** %  $  (280.6)  $  (999.2)   71.9 % 
Free cash flow  $  8.0  $  (375.7) $  383.7   $  (706.5)  $  (1,303.3) $  596.8  
Adjusted diluted loss per share  $  (0.11)  $  (3.15) $  3.04   $  (2.50)  $  (16.15) $  13.65  
Operating Metrics                   
Attendance (in thousands)    59,683    8,092  ** %    128,547    75,190   71.0 % 
U.S. markets attendance (in thousands)    40,364    4,820  ** %    91,102    46,453   96.1 % 
International markets attendance (in thousands)    19,319    3,272  ** %    37,445    28,737   30.3 % 
Average screens    10,177    7,231   40.7 %    8,998    5,049   78.2 % 
  * Please refer to the tables included later in this press release for definitions and full reconciliations of non-U.S. GAAP financial measures. 
** Percentage change in excess of 100%. 
 
 

Balance Sheet, Cash and Liquidity 
 
Cash at December 31, 2021 was $1,592.5 million excluding restricted cash of $27.8 million.  AMC currently has liquidity 
availability of more than $1.8 billion (including cash and undrawn revolver lines), however the Company does not 
anticipate the need to borrow under the revolver lines during the next twelve months.  



 
On February 14, 2022, the Company completed a private offering of $950.0 million aggregate principal amount of 7.5% 
first lien senior secured notes due 2029.  The Company used the net proceeds and cash on hand, to redeem the 
Company’s $500.0 million aggregate principal amount of 10.5% First Lien Notes due 2025, $300.0 million aggregate 
principal amount of two series of 10.5% First Lien Senior Secured Notes due 2026 and $73.5 million aggregate principal 
amount of 15%/17% Cash/PIK Toggle First Lien Secured Notes due 2026 and to pay related accrued interest, fees, costs, 
premiums, and expenses. 
 
Webcast Information  
 
The Company will host a webcast for investors and other interested parties beginning at 4:00 p.m. CST/5:00 p.m. EST on 
Tuesday, March 1, 2022. To listen to the webcast, please visit the investor relations section of the AMC website at 
www.investor.amctheatres.com for a link.  Investors and interested parties should go to the website at least 15 minutes 
prior to the call to register, and/or download and install any necessary audio software. 
 
An archive of the webcast will be available on the Company’s website after the call for a limited time. 

About AMC Entertainment Holdings, Inc.  

AMC is the largest movie exhibition company in the United States, the largest in Europe and the largest throughout the 
world with approximately 950 theatres and 10,600 screens across the globe. AMC has propelled innovation in the 
exhibition industry by: deploying its Signature power-recliner seats; delivering enhanced food and beverage choices; 
generating greater guest engagement through its loyalty and subscription programs, web site and mobile apps; offering 
premium large format experiences and playing a wide variety of content including the latest Hollywood releases and 
independent programming. For more information, visit www.amctheatres.com.                                 
 
Website Information 
 
This press release, along with other news about AMC, is available at www.amctheatres.com.  We routinely post 
information that may be important to investors in the Investor Relations section of our website, 
www.investor.amctheatres.com. We use this website as a means of disclosing material, non-public information and for 
complying with our disclosure obligations under Regulation FD, and we encourage investors to consult that section of 
our website regularly for important information about AMC. The information contained on, or that may be accessed 
through, our website is not incorporated by reference into, and is not a part of, this document. Investors interested in 
automatically receiving news and information when posted to our website can also visit www.investor.amctheatres.com 
to sign up for email alerts. 
 
Forward-Looking Statements 
 
This press release includes “forward-looking statements” within the meaning of the federal securities laws. In many 
cases, these forward-looking statements may be identified by the use of words such as “will,” “may,” “should,” 
“believes,” “expects,” “anticipates,” “estimates,” “intends,” “projects,” “goals,” “objectives,” “targets,” “predicts,” 
“plans,” “seeks,” and variations of these words and similar expressions. Examples of forward-looking statements include 
statements we make regarding the impact of COVID-19, future attendance and box office levels and our liquidity. Any 
forward-looking statement speaks only as of the date on which it is made. These forward-looking statements may 
include, among other things, statements related to AMC’s current expectations regarding the performance of its 
business, financial results, liquidity and capital resources, and the impact to its business and financial condition of, and 
measures being taken in response to, the COVID-19 virus, and are based on information available at the time the 
statements are made and/or management’s good faith belief as of that time with respect to future events, and are 
subject to risks, trends, uncertainties and other facts that could cause actual performance or results to differ materially 
from those expressed in or suggested by the forward-looking statements. These risks, trends, uncertainties and facts 
include, but are not limited to, risks related to: AMC’s ability to obtain additional liquidity, which if not realized or 
insufficient to generate the material amounts of additional liquidity that will be required unless it is able to achieve more 
normalized levels of operating revenues, likely would result with AMC seeking an in-court or out-of-court restructuring 

http://www.investor.amctheatres.com/
http://www.amctheatres.com/
http://www.amctheatrescom/
http://www.investor.amctheatres.com/
http://www.investor.amctheatres.com/


of its liabilities; the potential impact of AMC’s existing or potential lease defaults; the impact of the COVID-19 virus on 
AMC, the motion picture exhibition industry, and the economy in general, including AMC’s response to the COVID-19 
virus related to suspension of operations at theatres, personnel reductions and other cost-cutting measures and 
measures to maintain necessary liquidity and increases in expenses relating to precautionary measures at AMC’s 
facilities to protect the health and well-being of AMC’s customers and employees; AMC’s significant indebtedness, 
including its borrowing capacity and its ability to meet its financial maintenance and other covenants; the manner, 
timing and amount of benefit AMC receives under the CARES Act or other applicable governmental benefits and 
support; the impact of impairment losses; motion picture production and performance; AMC’s lack of control over 
distributors of films; intense competition in the geographic areas in which AMC operates; increased use of alternative 
film delivery methods or other forms of entertainment; shrinking exclusive theatrical release window; AMC Stubs A-List 
not meeting anticipated revenue projections; general and international economic, political, regulatory and other risks; 
limitations on the availability of capital; AMC’s ability to refinance its indebtedness on favorable terms; availability of 
financing upon favorable terms or at all; risks relating to impairment losses, including with respect to goodwill and other 
intangibles, and theatre and other closure charges; and other factors discussed in the reports AMC has filed with the 
SEC. Should one or more of these risks, trends, uncertainties, or facts materialize, or should underlying assumptions 
prove incorrect, actual results may vary materially from those indicated or anticipated by the forward-looking 
statements contained herein. Accordingly, you are cautioned not to place undue reliance on these forward-looking 
statements, which speak only as of the date they are made. Forward-looking statements should not be read as a 
guarantee of future performance or results and will not necessarily be accurate indications of the times at, or by, which 
such performance or results will be achieved. For a detailed discussion of risks, trends and uncertainties facing AMC, see 
the section entitled “Risk Factors” in AMC’s Form 10-K for the year ended December 31, 2021 filed with the SEC, and the 
risks, trends and uncertainties identified in its other public filings. AMC does not intend, and undertakes no duty, to 
update any information contained herein to reflect future events or circumstances, except as required by applicable law. 

 
(Tables follow) 



AMC Entertainment Holdings, Inc. 
Consolidated Statements of Operations 
Quarter and Year Ended December 31, 2021 and December 31, 2020 

(dollars in millions, except share and per share data) 
(unaudited) 
 
             

   Quarter Ended  Year Ended 
  December 31,  December 31, 
  2021  2020  2021  2020 

Revenues             
  Admissions  $  666.6  $  80.3  $  1,394.2  $  712.1 
  Food and beverage    380.5    44.8    857.3    362.4 
  Other theatre    124.6    37.4    276.4    167.9 
    Total revenues    1,171.7    162.5    2,527.9    1,242.4 
             
Operating costs and expenses             
  Film exhibition costs    310.3    24.2    607.7    322.7 
  Food and beverage costs    59.0    22.1    137.9    88.8 
  Operating expense, excluding depreciation and amortization below    394.4    192.2    1,141.8    856.0 
  Rent    215.5    207.9    828.0    884.1 
  General and administrative:             
    Merger, acquisition and other costs    1.3    21.6    13.7    24.6 
    Other, excluding depreciation and amortization below     72.9    65.4    226.6    156.7 
  Depreciation and amortization    101.5    132.6    425.0    498.3 
  Impairment of long-lived assets, definite and indefinite-lived intangible assets and goodwill    77.2    466.1    77.2    2,513.9 
    Operating costs and expenses    1,232.1    1,132.1    3,457.9    5,345.1 
             
Operating loss    (60.4)    (969.6)    (930.0)    (4,102.7) 

Other expense (income):              
Other expense (income)    (16.1)    (116.4)    (87.9)    28.9 
Interest expense:             

Corporate borrowings    86.6    77.3    414.9    311.0 
Finance lease obligations    1.2    1.4    5.2    5.9 
Non-cash NCM exhibitor services agreement    9.3    9.9    38.0    40.0 

Equity in (earnings) loss of non-consolidated entities    (9.8)    5.0    (11.0)    30.9 
Investment expense (income)    (0.9)    6.1    (9.2)    10.1 

        Total other expense (income), net     70.3    (16.7)    350.0    426.8 
             
Net loss before income taxes    (130.7)    (952.9)    (1,280.0)    (4,529.5) 
Income tax provision (benefit)    3.7    (6.8)    (10.2)    59.9 
Net loss    (134.4)    (946.1)    (1,269.8)    (4,589.4) 
  Less: Net loss attributable to noncontrolling interests    —    (0.3)    (0.7)    (0.3) 
Net loss attributable to AMC Entertainment Holdings, Inc.  $  (134.4)  $  (945.8)  $  (1,269.1)  $  (4,589.1) 
             
Diluted loss per share  $  (0.26)  $  (6.21)  $  (2.66)  $  (39.15) 
             
Average shares outstanding diluted (in thousands)    513,824    152,307    477,410    117,212 

 



 
Consolidated Balance Sheet Data (at period end): 
(dollars in millions) 
(unaudited) 
 
       

       
  As of  As of 
  December 31, 2021   December 31, 2020 

Cash and cash equivalents  $  1,592.5  $  308.3 
Corporate borrowings    5,428.0    5,715.8 
Other long-term liabilities    165.0    241.3 
Finance lease liabilities    72.7    96.0 
Total AMC Entertainment Holdings, Inc.'s stockholders' deficit    (1,789.5)    (2,885.1) 
Total assets    10,821.5    10,276.4 
 
 
 
 
Consolidated Other Data: 
(in millions, except operating data) 
(unaudited) 
 
             

  Quarter Ended  Year Ended 
  December 31,  December 31, 

Consolidated  2021  2020  2021  2020 

Net cash provided by (used in) operating activities  $  46.5  $  (357.9)  $  (614.1)  $  (1,129.5) 
Net cash provided by (used in) investing activities  $  (36.9)  $  0.2  $  (68.2)  $  (154.6) 
Net cash provided by (used in) financing activities  $  (27.9)  $  247.8  $  1,990.7  $  1,330.3 
Free cash flow  $  8.0  $  (375.7)  $  (706.5)  $  (1,303.3) 
Capital expenditures  $  (38.5)  $  (17.8)  $  (92.4)  $  (173.8) 
Screen additions    29    29    82    63 
Screen acquisitions    —    —    140    14 
Screen dispositions    27    194    166    593 
Construction openings (closures), net    (44)    11    (37)    18 
Average screens    10,177    7,231    8,998    5,049 
Number of screens operated    10,448    6,048    10,448    6,048 
Number of theatres operated    930    503    930    503 
Number of circuit screens    10,562    10,543    10,562    10,543 
Number of circuit theatres    946    950    946    950 
Circuit Screens per theatre    11.2    11.1    11.2    11.1 
Attendance (in thousands)    59,683    8,092    128,547    75,190 
 
 
 
 
  



 
Segment Other Data: 
(in millions, except per patron amounts and operating data) 
(unaudited) 
 
             

  Quarter Ended  Year Ended 
  December 31,  December 31, 

  2021  2020  2021  2020 

Other operating data:             
Attendance (patrons, in thousands):             

U.S. markets    40,364    4,820    91,102    46,453 
International markets    19,319    3,272    37,445    28,737 
Consolidated    59,683    8,092    128,547    75,190 

             
Average ticket price (in dollars):             

U.S. markets  $ 11.50  $  9.96  $  11.16  $  9.81 
International markets  $ 10.47  $  9.87  $  10.09  $  8.93 
Consolidated  $ 11.17  $  9.92  $  10.85  $  9.47 

             
Food and beverage revenues per patron (in dollars):             

U.S. markets  $ 7.21  $  6.51  $  7.43  $  5.56 
International markets  $ 4.64  $  4.09  $  4.81  $  3.62 
Consolidated  $ 6.38  $  5.53  $  6.67  $  4.82 
             

Average Screen Count (month end average):             
U.S. markets    7,695    5,952    7,341    3,715 
International markets    2,482    1,279    1,657    1,334 
Consolidated    10,177    7,231    8,998    5,049 

 
 
Segment Information: 
(unaudited, in millions) 
 
             

  Quarter Ended  Year Ended 
  December 31,  December 31, 

  2021  2020  2021  2020 

Revenues             
U.S. markets  $  825.9  $  102.4  $  1,875.8  $  826.7 
International markets    345.8    60.1    652.1    415.7 
Consolidated  $  1,171.7  $  162.5  $  2,527.9  $  1,242.4 

             
Adjusted EBITDA             

U.S. markets  $  97.9  $  (263.7)  $  (250.6)  $  (768.2) 
International markets    61.3    (63.8)    (41.1)    (231.0) 
Consolidated  $  159.2  $  (327.5)  $  (291.7)  $  (999.2) 
             

Capital Expenditures             
U.S. markets  $  23.3  $  9.8  $  63.9  $  109.9 
International markets    15.2    8.0    28.5    63.9 
Consolidated  $  38.5  $  17.8  $  92.4  $  173.8 

 
  



 
Reconciliation of Adjusted EBITDA (1): 
(dollars in millions) 
(unaudited) 
 
             

  Quarter Ended  Year Ended 
  December 31,  December 31, 
  2021  2020  2021  2020 

Net loss  $  (134.4)  $  (946.1)  $  (1,269.8)  $  (4,589.4) 
Plus:             

Income tax provision (benefit)    3.7    (6.8)    (10.2)    59.9 
Interest expense    97.1    88.6    458.1    356.9 
Depreciation and amortization    101.5    132.6    425.0    498.3 
Impairment of long-lived assets, definite and indefinite-lived 
intangible assets and goodwill (2)    77.2    466.1    77.2    2,513.9 
Certain operating expense (income) (3)    2.2    (11.8)    0.2    (9.4) 
Equity in (earnings) loss of non-consolidated entities    (9.8)    5.0    (11.0)    30.9 
Cash distributions from non-consolidated entities (4)    6.1    —    12.5    17.4 
Attributable EBITDA (5)    2.3    1.1    3.7    0.2 
Investment expense (income)    (0.9)    6.1    (9.2)    10.1 
Other expense (income) (6)    (8.7)    (96.6)    (0.1)    66.9 
Other non-cash rent benefit (7)    (2.7)    (3.2)    (24.9)    (4.9) 
General and administrative expense—unallocated:             

Merger, acquisition and other costs (8)    1.3    21.6    13.7    24.6 
Stock-based compensation expense (9)    24.3    15.9    43.1    25.4 

Adjusted EBITDA (1)  $  159.2  $  (327.5)  $  (291.7)  $  (999.2) 
             

Rent  $  215.5  $  207.9  $  828.0  $  884.1 

 

1) We present Adjusted EBITDA as a supplemental measure of our performance.  We define Adjusted EBITDA as net 
earnings (loss) plus (i) income tax provision (benefit), (ii) interest expense and (iii) depreciation and amortization, as 
further adjusted to eliminate the impact of certain items that we do not consider indicative of our ongoing operating 
performance and to include attributable EBITDA from equity investments in theatre operations in International 
markets and any cash distributions of earnings from other equity method investees. These further adjustments are 
itemized above. You are encouraged to evaluate these adjustments and the reasons we consider them appropriate for 
supplemental analysis. In evaluating Adjusted EBITDA, you should be aware that in the future we may incur expenses 
that are the same as or similar to some of the adjustments in this presentation. Our presentation of Adjusted EBITDA 
should not be construed as an inference that our future results will be unaffected by unusual or non-recurring items. 
Adjusted EBITDA is a non-U.S. GAAP financial measures commonly used in our industry and should not be construed as 
an alternative to net earnings (loss) as an indicator of operating performance (as determined in accordance with U.S. 
GAAP). Adjusted EBITDA may not be comparable to similarly titled measures reported by other companies. We have 
included Adjusted EBITDA because we believe it provides management and investors with additional information to 
measure our performance and estimate our value. 

 
Adjusted EBITDA has important limitations as an analytical tool, and you should not consider it in isolation, or as a substitute for 
analysis of our results as reported under U.S. GAAP. For example, Adjusted EBITDA: 
 

x does not reflect our capital expenditures, future requirements for capital expenditures or contractual commitments; 
 

x does not reflect changes in, or cash requirements for, our working capital needs; 
 

x does not reflect the significant interest expenses, or the cash requirements necessary to service interest or principal 
payments, on our debt; 
 



x excludes income tax payments that represent a reduction in cash available to us; and 
 

x does not reflect any cash requirements for the assets being depreciated and amortized that may have to be replaced in the 
future. 

  
2) During the year ended December 31, 2021, we recorded non-cash impairment charges related to our long-lived asset 

of $61.3 million on 77 theatres in the U.S. markets with 805 screens which were related to property, net, operating 
lease right-of-use assets, net and other long-term assets and $15.9 million on 14 theatres in the International markets 
with 118 screens which were related to property, net and operating lease right-of-use assets, net. 
 
During the year ended December 31, 2020, we recorded goodwill non-cash impairment charges of $1,276.1 million and 
$1,030.3 million related to the enterprise fair values of our Domestic Theatres and International Theatres reporting 
units, respectively. During the year ended December 31, 2020, we recorded non-cash impairment charges related to 
our long-lived assets of $152.5 million on 101 theatres in the U.S. markets with 1,139 screens, which were related to 
property, net, operating lease right-of-use assets, net and other long-term assets and $25.4 million on 37 theatres in 
the International markets with 340 screens, which were related to property, net and operating lease right-of-use 
assets, net. We recorded non-cash impairment charges related to our indefinite-lived intangible assets of $12.5 million 
and $2.7 million related to the Odeon and Nordic trade names, respectively, in the International Theatres reporting 
units during the year ended December 31, 2020. We also recorded non-cash impairment charges of $14.4 million 
related to our definite-lived intangible assets in the Domestic Theatres reporting unit during the year ended December 
31, 2020. 

 
3) Amounts represent preopening expense related to temporarily closed screens under renovation, theatre and other 

closure expense for the permanent closure of screens including the related accretion of interest, non-cash deferred 
digital equipment rent expense, and disposition of assets and other non-operating gains or losses included in operating 
expenses. We have excluded these items as they are non-cash in nature or are non-operating in nature. 

 
4) Includes U.S. non-theatre distributions from equity method investments and International non-theatre distributions 

from equity method investments to the extent received. We believe including cash distributions is an appropriate 
reflection of the contribution of these investments to our operations. 

 
5) Attributable EBITDA includes the EBITDA from equity investments in theatre operators in certain International markets. 

See below for a reconciliation of our equity in (earnings) loss of non-consolidated entities to attributable EBITDA. 
Because these equity investments are in theatre operators in regions where we hold a significant market share, we 
believe attributable EBITDA is more indicative of the performance of these equity investments and management uses 
this measure to monitor and evaluate these equity investments. We also provide services to these theatre operators 
including information technology systems, certain on-screen advertising services and our gift card and package ticket 
program.   

 



Reconciliation of Attributable EBITDA 
(dollars in millions) 
(Unaudited) 

 
             

  Quarter Ended  Year Ended 
  December 31,  December 31, 
  2021  2020  2021  2020 

Equity in (earnings) loss of non-consolidated entities  $  (9.8)  $  5.0  $  (11.0)  $  30.9 
Less:             

Equity in (earnings) loss of non-consolidated entities excluding 
International theatre joint ventures    (8.6)    4.4    (13.5)    27.4 
Equity in earnings (loss) of International theatre joint ventures    1.2    (0.6)    (2.5)    (3.5) 
Income tax provision    0.2    0.2    0.3    0.1 
Investment (income) expense    (0.1)    0.2    (0.1)    (0.4) 
Interest expense    —    —    0.2    0.1 
Depreciation and amortization    1.0    1.0    5.6    3.2 
Other expense    —    0.3    0.2    0.7 

Attributable EBITDA  $  2.3  $  1.1  $  3.7  $  0.2 

6) Other expense (income) during the year ended December 31, 2021, primarily consisted of a loss on debt 
extinguishment of $14.4 million and financing fees of $1.0 million, partially offset by income related to contingent lease 
guarantees of $(5.7) million and foreign currency transaction gains of $(9.8) million.  

Other expense (income) during the year ended December 31, 2020 included a loss of $109.0 million related to the fair 
value adjustments of the derivative liability and derivative asset for our Convertible Notes, financing fees related to the 
Exchange Offer of $39.3 million, and credit losses related to contingent lease guarantees of $15.0 million, partially 
offset by a gain on extinguishment of the Second Lien Notes due 2026 of $(93.6) million. 
 

7) Reflects amortization expense for certain intangible assets reclassified from depreciation and amortization to rent 
expense due to the adoption of ASC 842, Leases and deferred rent benefit related to the impairment of right-of-use 
operating lease assets. 
 

8) Merger, acquisition and other costs are excluded as they are non-operating in nature. 
 
9) Non-cash expense included in General and Administrative: Other.  

 

 
 

  



Reconciliation of Operating Cash (Burn) Generated (1) and Free Cash Flow (1) 
(dollars in millions) 
(unaudited) 
                

        
  Quarter Ended  Year Ended 
   March 31   June 30   September 30   December 31   December 31 
  2021  2021  2021  2021  2021 

                
Net cash provided by (used in) operating activities  $  (312.9)  $  (233.8)  $  (113.9)  $  46.5  $  (614.1) 
Plus: total capital expenditures    (11.9)    (17.9)    (24.1)    (38.5)    (92.4) 
Less: Cash interest paid    26.2    72.5    17.9    158.1    274.7 
Non-recurring lease prepayments (3)    —    —    44.2    (2.5)    41.7 
(Deferral) repayment of deferred lease amounts (2)    (23.0)    52.4    44.7    60.8    134.9 
Operating cash (burn) generated (1)  $  (321.6)  $  (126.8)  $  (31.2)  $  224.4  $  (255.2) 

 
 
             

  Quarter Ended  Year Ended 
  December 31,  December 31, 
  2021  2020  2021  2020 

             
Net cash provided by (used in) operating activities  $  46.5  $  (357.9)  $  (614.1)  $  (1,129.5) 
Plus: total capital expenditures    (38.5)    (17.8)    (92.4)    (173.8) 
Free cash flow (1)  $  8.0  $  (375.7)  $  (706.5)  $  (1,303.3) 
             
Reconciliation of Capital Expenditures:             
Capital expenditures             
Growth capital expenditures (5)  $  16.3  $  6.1  $  31.3  $  85.6 
Maintenance capital expenditures (4)    37.4    10.6    73.9    46.8 
Change in construction payables (6)    (15.2)    1.1    (12.8)    41.4 
Total capital expenditures  $  38.5  $  17.8  $  92.4  $  173.8 

 
1) We present “Operating Cash (Burn) Generated” and “Free Cash Flow” as supplemental measures of our liquidity. Free Cash 

Flow is an important financial measure for use in evaluating our liquidity, as it measures our ability to generate additional 
cash from our business operations. Free Cash Flow should be considered in addition to, rather than as a substitute for, net 
cash provided by (used in) operating activities as a measure of our liquidity. Additionally, our definition of Operating Cash 
(Burn) Generated is limited and does not represent residual cash flows available for discretionary expenditures due to the 
fact that the measure does not deduct the payments required for interest expense and the deferral or repayment of lease 
amounts that were due and not paid during the COVID-19 pandemic. Therefore, we believe it is important to view 
operating cash (burn) generated and free cash flow as supplemental to our entire statement of cash flows. The term 
Operating Cash (Burn) Generated and Free Cash Flow may differ from similar measures reported by other companies.  
 

2) (Deferral) repayment of deferred lease amounts represent those lease amounts that were due and not paid during the 
COVID-19 pandemic. Their impact is excluded from operating cash burn to provide a more normalized cash rent payment 
stream. 
 

3) Non-recurring lease prepayments represent the prepayments of future leases obligations during the year ended December 
31, 2021. Their impact is excluded from operating cash burn to provide a more normalized cash rent payment stream. 
 

4) Maintenance capital expenditures are amounts required to keep our existing theatres in compliance with regulatory 
requirements and in a sustainable good operating condition, including expenditures for repair of HVAC, sight and sound 
systems, compliance with ADA requirements and technology upgrades of existing systems. 
 



5) Growth capital expenditures are investments that enhance the guest experience and grow revenues and profits and include 
initiatives such as theatre remodels, acquisitions, newly built theatres, premium large formats, enhanced food and 
beverage offerings and service models and technology that enable efficiencies and additional revenue opportunities. 
 

6) Change in construction payables are changes in amounts accrued for capital expenditures that fluctuate significantly from 
period to period based on the timing of actual payments. 



Select Consolidated Constant Currency Financial Data (see Note 9): 
Quarter and Year Ended December 31, 2021 
(dollars in millions) (unaudited) 
 

                   

  Quarter Ended  Year Ended 
  December 31, 2021  December 31, 2021 
  Constant Currency (9)  Constant Currency (9) 
  US  International  Total  US  International  Total 

Revenues                   
Admissions  $  464.3  $  204.0  $  668.3  $  1,016.5  $  370.7  $  1,387.2 
Food and beverage    290.9    90.3    381.2    677.1    176.3    853.4 
Other theatre    70.7    54.6    125.3    182.2    92.6    274.8 

Total revenues    825.9    348.9   1,174.8    1,875.8    639.6    2,515.4 
                   
Operating costs and expenses                   

Film exhibition costs    229.5    81.3    310.8    460.6    144.3    604.9 
Food and beverage costs    38.7    20.5    59.2    95.9    40.9    136.8 
Operating expense    273.7    122.6    396.3    833.9    297.0    1,130.9 
Rent    161.9    54.4    216.3    614.2    203.1    817.3 
General and administrative:                   

Merger, acquisition and other costs    0.5    0.9    1.4    9.0    4.7    13.7 
Other     52.7    20.3    73.0    158.4    64.5    222.9 

Depreciation and amortization    77.6    24.1    101.7    321.2    98.0    419.2 
Impairment of long-lived assets, definite and indefinite-lived 
intangible assets and goodwill 

  
 61.3 

  
 16.3 

  
 77.6  

 
 61.3 

  
 16.3 

  
 77.6 

Operating costs and expenses    895.9    340.4   1,236.3    2,554.5    868.8    3,423.3 
                   

Operating income (loss)    (70.0)    8.5    (61.5)    (678.7)    (229.2)    (907.9) 
Other expense (income)    (1.0)    (15.1)    (16.1)    9.2    (90.0)    (80.8) 
Interest expense    77.0    20.1    97.1    387.9    66.0    453.9 
Equity in (earnings) loss of non-consolidated entities    (8.8)    (1.0)    (9.8)    (13.7)    2.3    (11.4) 
Investment income    (0.9)    —    (0.9)    (3.7)    (4.2)    (7.9) 

Total other expense (income), net    66.3    4.0    70.3    379.7    (25.9)    353.8 
Earnings (Loss) before income taxes    (136.3)    4.5    (131.8)   (1,058.4)    (203.3)   (1,261.7) 
Income tax provision (benefit)    0.8    2.8    3.6    (9.4)    (0.6)    (10.0) 
Net earnings (loss)    (137.1)    1.7    (135.4)   (1,049.0)    (202.7)   (1,251.7) 
                   
Attendance    40,364    19,319    59,683    91,102   37,445   128,547 
Average Screens    7,695   2,482   10,177   7,341   1,657   8,998 
Average Ticket Price  $  11.50  $  10.56  $  11.20  $  11.16  $  9.90  $  10.79 

 
 



Reconciliation of Consolidated Constant Currency Adjusted EBITDA (see Note 9): 
Quarter and Year Ended December 31, 2021  
(dollars in millions) (unaudited) 
 
       

  Quarter Ended  Year Ended 
  December 31, 2021  December 31, 2021 

  
 Constant Currency 

(9)  
 Constant Currency 

(9) 

Net loss  $  (135.4)  $  (1,251.7) 
Plus:       

Income tax provision (benefit)    3.6    (10.0) 
Interest expense    97.1    453.9 
Depreciation and amortization    101.7    419.2 
Impairment of long-lived assets, definite and indefinite-lived intangible assets and 
goodwill 

  
 77.6  

 
 77.6 

Certain operating income (2)    2.5    0.4 
Equity in earnings of non-consolidated entities    (9.8)    (11.4) 
Cash distributions from non-consolidated entities (3)    6.0    12.7 
Attributable EBITDA (4)    2.3    3.7 
Investment income    (0.9)    (7.9) 
Other expense (income) (5)    (8.7)    0.7 
Other non-cash rent benefit (6)    (2.7)    (24.6) 
General and administrative expense—unallocated:       

Merger, acquisition and other costs (7)    1.4    13.7 
Stock-based compensation expense (8)    24.5    43.1 

Adjusted EBITDA (1)  $  159.2  $  (280.6) 

       
Adjusted EBITDA (in millions) (1)       

U.S. markets  $  97.9  $  (250.6) 
International markets    61.3    (30.0) 

Total Adjusted EBITDA (1)  $  159.2  $  (280.6) 

 
1) We present Adjusted EBITDA as a supplemental measure of our performance. We define Adjusted EBITDA as net 

earnings (loss) plus (i) income tax provision (benefit), (ii) interest expense and (iii) depreciation and amortization, as 
further adjusted to eliminate the impact of certain items that we do not consider indicative of our ongoing operating 
performance and to include attributable EBITDA from equity investments in theatre operations in International 
markets and any cash distributions of earnings from other equity method investees. These further adjustments are 
itemized above. You are encouraged to evaluate these adjustments and the reasons we consider them appropriate for 
supplemental analysis. In evaluating Adjusted EBITDA, you should be aware that in the future we may incur expenses 
that are the same as or similar to some of the adjustments in this presentation. Our presentation of Adjusted EBITDA 
should not be construed as an inference that our future results will be unaffected by unusual or non-recurring items. 
Adjusted EBITDA is a non-U.S. GAAP financial measure commonly used in our industry and should not be construed as 
an alternative to net earnings (loss) as an indicator of operating performance (as determined in accordance with U.S. 
GAAP). Adjusted EBITDA may not be comparable to similarly titled measures reported by other companies. We have 
included Adjusted EBITDA because we believe it provides management and investors with additional information to 
measure our performance and estimate our value. 
 

Adjusted EBITDA has important limitations as analytical tools, and you should not consider it in isolation, or as a substitute for 
analysis of our results as reported under U.S. GAAP. For example, Adjusted EBITDA: 
 

x does not reflect our capital expenditures, future requirements for capital expenditures or contractual commitments; 
 

x does not reflect changes in, or cash requirements for, our working capital needs; 
 



x does not reflect the significant interest expenses, or the cash requirements necessary to service interest or principal 
payments, on our debt; 
 

x excludes income tax payments that represent a reduction in cash available to us; and 
 

x does not reflect any cash requirements for the assets being depreciated and amortized that may have to be replaced in the 
future. 

  
2) Amounts represent preopening expense related to temporarily closed screens under renovation, theatre and other 

closure expense for the permanent closure of screens including the related accretion of interest, non-cash deferred 
digital equipment rent expense, and disposition of assets and other non-operating gains or losses included in operating 
expenses. We have excluded these items as they are non-cash in nature or are non-operating in nature. 

 
3) Includes U.S. non-theatre distributions from equity method investments and International non-theatre distributions 

from equity method investments to the extent received. We believe including cash distributions is an appropriate 
reflection of the contribution of these investments to our operations. 

 
4) Attributable EBITDA includes the EBITDA from equity investments in theatre operators in certain International markets. 

See below for a reconciliation of our equity in (earnings) loss of non-consolidated entities to attributable EBITDA. 
Because these equity investments are in theatre operators in regions where we hold a significant market share, we 
believe attributable EBITDA is more indicative of the performance of these equity investments and management uses 
this measure to monitor and evaluate these equity investments. We also provide services to these theatre operators 
including information technology systems, certain on-screen advertising services and our gift card and package ticket 
program. 

 
Reconciliation of Constant Currency Attributable EBITDA  
(dollars in millions) (unaudited) 
       

  Quarter Ended  Year Ended 
  December 31,  December 31, 
  2021  2021 
  Constant Currency  Constant Currency 

Equity in earnings of non-consolidated entities  $  (9.8)  $  (11.4) 
Less:       

Equity in earnings of non-consolidated entities excluding international theatre joint ventures    (8.6)    (13.5) 
Equity in earnings (loss) of International theatre joint ventures    1.2    (2.1) 
Income tax provision    0.2    0.3 
Investment income    (0.1)    (0.1) 
Interest expense (income)    —    0.2 
Depreciation and amortization    1.0    5.2 
Other expense    —    0.2 

Attributable EBITDA  $  2.3  $  3.7 
 

5) Other expense (income) during the year ended December 31, 2021, primarily consisted of a loss on debt 
extinguishment of $14.4 million and financing fees of $1.0 million, partially offset by credit income related to 
contingent lease guarantees of $(5.7) million and foreign currency transaction gains of $(9.8) million. 

Other expense (income) during the year ended December 31, 2020 included a loss of $109.0 million related to the fair 
value adjustments of the derivative liability and derivative asset for our Convertible Notes, financing fees related to the 
Exchange Offer of $39.3 million, and credit losses related to contingent lease guarantees of $15.0 million, partially 
offset by a gain on extinguishment of the Second Lien Notes due 2026 of $(93.6) million. 

6) Reflects amortization of certain intangible assets reclassified from depreciation and amortization to rent expense due 
to the adoption of ASC 842, Leases and deferred rent benefit related to the impairment of right-of-use operating lease 
assets.  

 
7) Merger, acquisition and other costs are excluded as it is non-operating in nature. 



 
8) Non-cash expense included in General and Administrative: Other.  
 
9) The International segment information for the quarter and year ended December 31, 2021 has been adjusted for 

constant currency. Constant currency amounts, which are non-GAAP measurements were calculated using the average 
exchange rate for the corresponding period for 2020. We translate the results of our International operating segment 
from local currencies into U.S. dollars using currency rates in effect at different points in time in accordance with U.S. 
GAAP. Significant changes in foreign exchange rates from one period to the next can result in meaningful variations in 
reported results. We are providing constant currency amounts for our International operating segment to present a 
period-to-period comparison of business performance that excludes the impact of foreign currency fluctuations. 

 
 
 
Reconciliation of Adjusted Net Loss and Adjusted Loss Per Common share: 
Quarter and Year Ended December 31, 2021 and December 31, 2020 
(dollars in millions, except share and per share data) 
(unaudited) 
 
             

  Quarter Ended  Year Ended 
  December 31,  December 31,  December 31,  December 31, 
      2021      2020      2021      2020 

Numerator:             
Net loss attributable to AMC Entertainment Holdings, Inc.  $  (134.4)  $  (945.8)  $  (1,269.1)  $  (4,589.1) 

Calculation of adjusted net loss for basic and diluted loss 
per share:             
Impairment of long-lived assets, definite and indefinite-
lived intangible assets and goodwill    77.2    466.1    77.2    2,513.9 
Marked-to-market loss on derivative asset    —    —    —    19.6 
Marked-to-market gain on derivative liability    —    —    —    89.4 
Tax expense for Spain and Germany valuation allowance    —    —    —    73.2 

Adjusted net loss for basic and diluted loss per share  $  (57.2)  $  (479.7)  $  (1,191.9)  $  (1,893.0) 
             
Denominator (shares in thousands):             
Weighted average shares for basic and diluted loss per 
common share     513,824     152,307     477,410     117,212 
             
Adjusted basic loss per common share  $  (0.11)  $  (3.15)  $  (2.50)  $  (16.15) 
Adjusted diluted loss per common share  $  (0.11)  $  (3.15)  $  (2.50)  $  (16.15) 
 

We present adjusted net loss for basic and diluted loss per share and adjusted basic and diluted net loss per common share as 
supplemental measures of our performance. We have included these measures because we believe they provide management and 
investors with additional information that is helpful when evaluating our underlying performance and comparing our results on a 
year-over-year normalized basis. Adjusted net loss for basic and diluted loss per share eliminates the impact of certain items that we 
do not consider indicative of our underlying operating performance. These adjustments are itemized above. Adjusted net loss per 
(basic and diluted) common share is adjusted net loss (for basic and diluted purposes) divided by weighted average basic and diluted 
shares outstanding. Weighted average shares for diluted purposes include common equivalents for restricted stock units (“RSUs”), 
performance stock units (“PSUs”), special performance stock units (“SPSUs”), and the conversion of our Convertible Notes due 2026 
if dilutive. Adjusted net loss for diluted earnings per share removes the interest expense on the Convertible Notes due 2026 if 
dilutive. The impact of RSUs, PSUs, SPSUs, conversion of Convertible Notes due 2026 and the interest expense on the Convertible 
Notes due 2026 was anti-dilutive in each period. You are encouraged to evaluate the adjustments itemized above and the reasons 
we consider them appropriate for supplemental analysis. In evaluating adjusted net loss and adjusted net loss per common share, 
you should be aware that in the future we may incur expenses that are the same as or similar to some of the adjustments in this 
presentation. Our presentation of adjusted net loss and adjusted net loss per common share (basic and diluted) should not be 
construed as an inference that our future results will be unaffected by unusual or non-recurring items. Adjusted net loss and 



adjusted net loss per common share are non-U.S. GAAP financial measures and should not be construed as alternatives to net loss 
and loss per common share (basic and diluted) as indicators of operating performance (as determined in accordance with U.S. 
GAAP). Adjusted net loss and adjusted net loss per common share (basic and diluted) may not be comparable to similarly titled 
measures reported by other companies. 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

________________________________ 

IN RE AMC ENTERTAINMENT         / 

HOLDINGS, INC. STOCKHOLDER   /           CONSOLIDATED  

LITIGATION                                         /           C.A. No. 2023-0215-MTZ 

_______________________________    

 

 

OBJECTION-TO PROPOSED SETTLEMENT 

 

 

 

_________________________ 

Brian Tuttle pro se 

k6v9581k3@gmail.com 
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      PRELIMENARY STATEMENT 

1. Interested party, Brian Tuttle pro se, hereby objects to the proposed 

settlement. First and foremost, Plaintiffs, and their counsel, inadequately represent 

the classes’ interests and have repeatedly misrepresented, material facts and law, to 

put forth a fatally flawed settlement proposal. Second, in the rush to enter into a 

self-serving stipulation, Plaintiffs’ attempt to release away objector’s valuable 

individual claims through further self-serving misinterpretations of law. Finally, 

the class cannot be certified as one of the lead Plaintiffs has not signed an affidavit 

in support, and the remaining plaintiffs do not adequately represent the class 

because they didn’t hold shares in the class settlement time period and/or are 

repeated offenders abusing the class action process. 

OBJECTION 

 2. Objector, Tuttle reincorporates all arguments, and facts in support 

thereof, pled in Tuttle’s Response and Objections to The Report and 

Recommendations of The Special Master- Regarding Brian Tuttle’s Motion to 

Intervene and; Tuttle’s Motion for Declaratory Relief and Brief in Support or any 

other filing pled by Tuttle.  

I. PLAINTIFF’S COUNSEL DO NOT ADEQUATELY REPRESENT 
 THE CLASS 

 a. Plaintiff’s Counsel Misrepresents Important Facts and Law 



 3.  Plaintiffs’ counsel does not adequately represent the class; they don’t 

even adequately represent the Plaintiffs. As The Court is well aware, class 

representative, Usbaldo Munoz, never filed an affidavit in support of the proposed 

settlement. See (Plaintiff’s) Combined Motion Bt Counsel to Withdraw.. (filed 

5/26/2023).Worse even, Plaintiffs’ counsel misrepresented to The Court and class 

that Mr. Munoz did. PB at 51 n.122. 

 4. While Plaintiff’s counsel were playing where in the world is Usbaldo 

San Diego, they were simultaneously misleading the class, and Court, by 

misrepresenting important material facts, and questions of law, at the heart of the 

proposed settlement. This is intolerable. Plaintiff’s counsel delayed notice and the 

filing of other important documents, while attempting to conceal the material fact 

they never obtained the required affidavit of Mr. Munoz. Counsel failed Usbaldo 

Munoz, failed the class; and worse yet, attempted to cover up those failures by 

rushing to lift the status quo order and rush through their fatally flawed settlement.  

 5. This material omission is fatal to class representation, as it is now 

evident the classes’ mistrust in plaintiff’s counsel was legitimate - not some online 

conspiracy. Such a gross attempted miscarriage of justice brings into question 

plaintiff’s repeated opposition to pro se class members requests for discovery, 

intervention, declaratory relief and even basic notice. Moreover, the Usbaldo alert 



may have been the motivation for Plaintiff’s repeated misinterpretations of law and 

delays in filings. 

 6. It is now impossible for this class to go forward with such inadequate 

representation. Plaintiff’s counsel has without a doubt failed to maintain the class 

as required by Rule 23, and adequately represent Tuttle’s interests. For these 

reasons alone, the remaining plaintiffs cannot be certified and the settlement they 

support cannot be approved. 

 b. Plaintiff’s Investigation of 242 Claims Is Inadequate  

7. It all makes sense now. In their original complaint, Alleghany- 

representing AMC common stockholders as a class: “challenge(d) a course of 

complex disloyal corporate engineering” id. at 2, which included “a violation of 

the DGCL” at 8, “effectuated for the very obvious purpose of eviscerating..  AMC 

common’s specific power and right(s)”. Id. at 8-9 (emphasis original).  In Count II 

of their complaint, Alleghany continued: “the Class are entitled to a declaratory 

judgment that the Preferred Stock is invalid and may not be voted…” Id. at 40 

(emphasis added). 

8. But now, the self serving Plaintiffs change of course claims seeking 

declaratory relief for alleged 242 violations “is not cognizable”. Plaintiffs allege 

they “already examined” the claim. D.I. 101 at 9. Plaintiff’s investigation of 242 



claims is troubling as it appears to be driven by self interests. Peculiarly, Plaintiff’s 

counsel argues the opposite, in an unrelated action with much weaker 242 violation 

claims. In re Snap Inc. Section 242 Litig.,Consol. C.A. No.2022-1032-JTL., 

(Del.Ch. 2022). 

 9. Defendants undoubtedly breached DGCL 242, on multiple occasions, 

when they unilaterally designated special rights powers, conversion clauses to 

preferred stock; then further weaponized those designations by entering into an 

unprecedented depository agreement that instructed Computershare to vote non-

affirmative votes in favor of their proposals without shareholder instructions or 

authorization. D.I. 282; D.I. 285. Plaintiffs investigation of 242 claims is 

inadequate to say the least. 

 II. THE PROPOSED SETTLEMENT IS NOT EQUITABLE 

 10. Approval of a class action requires more than a cursory scrutiny by 

the court of the terms of the proposed settlement. Rome v. Archer, 197 A2.d 49, 53 

(Del. 1964). Under Delaware Court of Chancery Rule 23, the Court must approve 

or dismiss a settlement of a class action. Ct. Cg. R. 23 (e). The fiduciary duty 

character of a class requires the Court to examine the fairness of a class action 

settlement. Kahn v. Sullivan, 594 A.2d 48,52 (Del. 1991). In examining the 

fairness of a settlement the Court is required to determine whether the settlement is 

reasonable and intrinsically fair to the affected class members. Rome v. Archer, 



197 A2.d 49, 53. To do so a Court evaluates the reasonableness and equitable 

nature of the ‘give’ versus the ‘get’. In re Activision Blizzard, Inc. Shareholder 

Litigation, 124 A 3.d 1025,1043 (Del.Ch.2015). 

 11. Under the proposed settlement the majority of the “Settlement Class” 

‘give’ a broad release to the Defendants while ‘get’(ting) nothing in return for 

valuable individual claims. See: Notice of Pendency of Stockholder Class Action 

and Proposed Settlement. Amongst other inequities, the settlement hinges on a 

stipulation requires the bulk of the purported 3.8 million shareholders to release 

nearly a years’ worth of claims yet receive no settlement distribution. Id. at 10. 

Since the distribution of the settlement is confined to holders of a “Settlement 

Class Time” -which is only a moment’s snapshot of the close of one business day- 

yet the “Settlement Class” encompasses “all holders of AMC Common Stock 

between August 3, 2022, through and including the Settlement Class Time”, the 

vast majority of the class will receive no distribution in exchange for a broad 

release of their claims. Id.(emphasis added).   

 12. The proposed settlement is inequitable.  The stipulation plaintiffs 

negotiated forces the majority of the settlement class to ‘give’ Defendants broad 

releases but the majority of the class ‘get’ nothing in return for their individual 

claims they sold. Such an arrangement cannot allow the release of valuable 

individual claims without compensation. In re Activision Blizzard, Inc. 



Shareholder Litigation, 124 A 3.d 1025,1043 (requiring a Court supervising a class 

action to assess the reasonableness of “give” verses “get” and only allowing the 

release of individual claims if they are “of little or no probable value”).  

 13. The proposed settlements’ treatment of Tuttle’s individual claims as 

derivative is not equitable.  Plaintiff’s misapplication of Activision ruling that 

derivative claims “run with shares” is catastrophic to Tuttle’s individual claims. 

Tuttle sold 90% of his common stock holdings in AMC and is investigating 

valuable claims for the loss incurred. Under the global settlement 90% of Tuttle’s 

individual claims will be released by the proposed settlement. Activision was clear 

only derivative claims “run with shares” and a Court can only release individual 

claims “if it appears that those claims are weak or of little or no probable value or 

would not likely result in any recovery of damages by individual stockholders.” Id 

(emphasis added). Clearly the individual claims have value because the settlement 

revolves around them- although plaintiffs and the settlement treat them as 

derivative in nature or a distribution better suited for a 205 ruling. 

III. THE CLASS CANNOT BE CERTIFIED 

 14. Objector Tuttle reserves the right to amend or supplement this 

objection if the timeline is extended or material facts come to light subsequent the 

serving of this objection. 



 15. Plaintiff Anthony Franchi. Anthony Franchi is not qualified to 

represent the class because he purchased AMC subsequent the APE dividend 

distribution and the value of his individual claims are below the amount he will 

receive as a class representative under the proposed settlement. The substantial 

allegations at the heart of these proceedings predate his investment in AMC. 

Moreover, the settlement is seeking releases from individual claims he does not 

hold.  

 16. Plaintiff Alleghany County Employees’ Retirement System. 

Plaintiff Alleghany is not qualified to represent the class because the value of its’ 

individual claims are below the amount they will receive as a class representative 

under the proposed settlement 

 17. Plaintiff Alleghany and Franchi are repeated class action filers. 

Combined, they have filed no less than 5 other class actions- the majority filed by 

the same counsel they are currently represented by. Such prolific filers are against 

the interests of the class and public policy in general 

IV. THE ATTORNEY FEES ARE UNREASONABLE AND ANY AWARD 
 GIVEN SHOULD BE OFFSET BY SANCTIONS 

 18. The exorbitant requested attorney fees are the main motivation behind 

Plaintiffs’ counsel’s misrepresentation of facts, self-serving interpretations of law 

and overstated value of the settlement distribution. 



 19.  Granted, without the settlement, the attorneys would not get the 

lucrative fees they seek. Still in light of the repeated self-serving 

misrepresentations, of facts and law, Plaintiffs’ counsel should be barred from 

receiving any compensation for their work. They worked for themselves and their 

own interests with little regard for the class claims they leveraged. 

 20. The misrepresentation of the affidavit of Usbaldo Munoz is a serious 

offense. And they almost got away with it. Such a misrepresentation threatens the 

very nature of class action proceedings so the punishment should fit the crime. 

OBJECTION SUBMITTED, 

      

 

_________________________ 

Brian Tuttle pro se 

k6v9581k3@gmail.com 

I hereby certify this brief has 1624 words 
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THIRD AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION

OF

AMC ENTERTAINMENT HOLDINGS, INC.

AMC Entertainment Holdings, Inc., a corporation organized and existing under the laws of the State of Delaware
(hereinafter, the “Corporation”), hereby certifies as follows:

FIRST:  The original Certificate of Incorporation of the Corporation was filed with the Secretary of State of the State of
Delaware (the “Secretary of State”) on June 6, 2007.  An Amended and Restated Certificate of Incorporation was filed with the
Secretary of State on June 11, 2007, a Second Amended and Restated Certificate of Incorporation was filed with the Secretary of
State on August 30, 2012 and a Certificate of Amendment of the Second Amended and Restated Certificate of Incorporation was
filed with the Secretary of State on December 21, 2012.

SECOND: This Third Amended and Restated Certificate of Incorporation has been duly adopted by the board of directors
of the Corporation (the “Board of Directors”) and by the stockholders in accordance with Sections 228, 242 and 245 of the
Delaware General Corporation Law and amends and restates the provisions of the existing Amended and Restated Certificate of
Incorporation of the Corporation.

THIRD:  The text of the Second Amended and Restated Certificate of Incorporation of the Corporation is hereby amended
and restated in its entirety to read as follows:

ARTICLE I
NAME

The name of the Corporation is AMC Entertainment Holdings, Inc. (the “Corporation”).

ARTICLE II
REGISTERED OFFICE

The address of the Corporation’s registered office in the State of Delaware is to be located at 1209 Orange Street,
Wilmington, New Castle County, Delaware 19801 and the name of its registered agent at such address is The Corporation Trust
Company.

ARTICLE III
PURPOSE

The purpose or purposes of the Corporation is to engage in any lawful act or activity for which corporations may be
organized under the General Corporation Law of the State of Delaware as the same exists or may hereafter be amended (the
“DGCL”).
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ARTICLE IV
CAPITAL STOCK

A. The total number of shares of capital stock that the Corporation has authority to issue is 650,000,000 shares,
consisting of (i) 524,173,073 shares of Class A Common Stock, par value $0.01 per share (the “Class A Common Stock”),
(ii) 75,826,927 shares of Class B Common Stock, par value $0.01 per share (the “Class B Common Stock”, together with the
Class A Common Stock, the “Common Stock”), and (iii) 50,000,000 shares of Preferred Stock, par value $0.01 per share (the
“Preferred Stock”).

B. Except as otherwise provided by law or as set forth herein, the shares of stock of the Corporation, regardless of
class, may be issued by the Corporation from time to time in such amounts, for such consideration and for such corporate purposes
as the Board of Directors may from time to time determine.

C. The Board of Directors is hereby expressly authorized, by resolution or resolutions, to establish, out of the
unissued shares of Preferred Stock, one or more series of Preferred Stock and to determine, with respect to each such series, the
number of shares constituting such series and the designation of such series, the voting powers (if any) of the shares of such series,
and the preferences and relative, participating, optional or other special rights, if any, and any qualifications, limitations or
restrictions thereof, of the shares of such series.  The powers, preferences and relative, participating, optional and other special
rights of each series of Preferred Stock, and the qualifications, limitations or restrictions thereof, if any, may differ from those of
any and all other series at any time outstanding.

D. The number of authorized shares of any of the Common Stock or the Preferred Stock may be increased or
decreased (but not below the number of shares thereof then outstanding) by the affirmative vote of the holders of a majority in
voting power of the stock of the Corporation entitled to vote thereon irrespective of the provisions of Section 242(b)(2) of the
DGCL (or any successor provision thereto), and no vote of the holders of any of the Common Stock or the Preferred Stock voting
separately as a class shall be required therefor.

E. Each holder of record of Class A Common Stock shall have one vote for each share of Class A Common Stock
that is outstanding in his, her or its name on the books of the Corporation and which is entitled to vote.  Each holder of record of
Class B Common stock shall have three votes for each share of Class B Common Stock that is outstanding in his, her or its name
on the books of the Corporation and which is entitled to vote. Except as otherwise provided in this Third Amended and Restated
Certificate of Incorporation or by applicable law, the holders of shares of Class A Common Stock and Class B Common Stock shall
at all times vote together as one class on all matters submitted to a vote or for the consent of the stockholders of the Corporation.

F. In the election of directors, stockholders shall be entitled to cast for any one candidate no greater number of votes
than the number of shares held by such stockholder; no stockholder shall be entitled to cumulate votes on behalf of any candidate. 
Except as otherwise required by law, holders of record of Common Stock shall not be entitled to vote on any amendment to this
Third Amended and Restated Certificate of Incorporation (including any

2
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certificate of designations relating to any series of Preferred Stock) that relates solely to the terms of one or more outstanding series
of Preferred Stock if the holders of such affected series are entitled, either separately or together with the holders of one or more
other such series, to vote thereon pursuant to this Third Amended and Restated Certificate of Incorporation (including any
certificate of designations relating to any series of Preferred Stock) or pursuant to the DGCL.

G. Subject to applicable law and rights, if any, of the holders of any outstanding shares of Preferred Stock or any
class or series of stock having a preference over or the right to participate with the Common Stock with respect to the payment of
dividends, dividends may be declared and paid on the Common Stock at such times and in such amounts as the Board of Directors
in its discretion shall determine.

H. Upon the liquidation, dissolution, distribution of assets or winding up of the Corporation, subject to the rights, if
any, of the holders of any outstanding series of Preferred Stock or any class or series of stock having a preference over or the right
to participate with the Common Stock with respect to the distribution of assets of the Corporation upon such dissolution,
liquidation or winding up of the Corporation, the holders of Common Stock shall be entitled to receive the assets of the Corporation
available for distribution to its stockholders in proportion to the number of shares held by them.

I. This Third Amended and Restated Certificate of Incorporation shall become effective immediately upon the
filing of this Third Amended and Restated Certificate of Incorporation in accordance with the DGCL (such time of effectiveness,
the “Effective Time”).  Upon the Effective Time, (i) each share of Class A Common Stock, par value $0.01 per share (“Class A
Stock”), if any, of the Corporation issued and outstanding immediately prior to the Effective Time shall be automatically
reclassified as and converted into 49.514 validly issued, fully paid and nonassessable shares of Class B Common Stock and
(ii) each share of Class N Common Stock and par value $0.01 per share (“Class N Stock” and, together with the Class A Stock,
“Old Common Stock”), if any, of the Corporation issued and outstanding immediately prior to the Effective Time shall be
automatically reclassified as and converted into 49.514 validly issued, fully paid and nonassessable shares of Class A Common
Stock (together with the Class B Common Stock, the “New Common Stock”).

J. Each holder of a certificate or certificates that immediately prior to the Effective Time represented outstanding
shares of Old Common Stock (the “Old Certificates”, whether one or more) shall be entitled to receive upon surrender of such Old
Certificates to the Corporation for cancellation, a certificate or certificates (the “New Certificates”, whether one or more)
representing the number of shares of New Common Stock and the right to receive New Certificates pursuant to the provisions
hereof, unless such shares are uncertificated.  No certificates or scrip representing fractional share interests in New Common Stock
will be issued, and no such fractional share interest will entitle the holder thereof to vote, or to any rights of a stockholder of the
Corporation.  In lieu of any fraction of a share, the Corporation shall pay to the Corporation’s transfer agent (the “Transfer Agent”)
or its nominees as soon as practicable after the Effective Time, as agent for the accounts of all holders of Common Stock otherwise
entitled to have a fraction of a share issued to them in connection with the stock split, the amount equal to the fair market value of
the aggregate of all fractional shares otherwise issuable (the “Fractional Share Amount”).  The fair market value shall be
determined based upon the price that would be paid by a
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willing buyer of the assets or shares at issue, in a sale process designed to attract all possible participants and to maximize value. 
The determination of fair market value shall be made by the Board of Directors.

K. After the Effective Time and the receipt of payment by the Corporation of the Fractional Share Amount, the
Transfer Agent shall pay to the stockholders entitled to a fraction of a share their pro rata share of the Fractional Share Amount
upon surrender of their Old Certificates.  If more than one Old Certificate shall be surrendered at one time for the account of the
same stockholder, the number of full shares of New Common Stock for which New Certificates shall be issued, unless such shares
are uncertificated, shall be computed on the basis of the aggregate number of shares represented by Old Certificates surrendered.  In
the event that the holder surrenders Old Certificates after the Effective Time but prior to the date on which the Fractional Share
Amount is determined and paid to the Transfer Agent, the Transfer Agent shall carry forward any fractional share of such holder
until the Fractional Share Amount is paid to the Transfer Agent.  In the event that the Corporation’s Transfer Agent determines that
a holder of Old Certificates has not tendered all of his certificates for exchange the Transfer Agent shall carry forward any
fractional share until all certificates of the holder have been presented for exchange so that the payment for fractional shares to any
one person shall not exceed the value of one share.  If any New Certificate is to be issued in a name other than that in which the Old
Certificates surrendered for exchange are issued, the Old Certificates so surrendered shall be properly endorsed and otherwise in
proper form for transfer, and the person or persons requesting such exchange shall affix any requisite stock transfer stamps to the
Old Certificates surrendered, or provide funds for their purchase, or establish to the satisfaction of the Transfer Agent that such
taxes are not payable.

L. If the Corporation in any manner subdivides or combines by any split, dividend, reclassification, recapitalization
or otherwise, or combines by reverse split, reclassification, recapitalization or otherwise, the outstanding shares of one class of
Common Stock, the outstanding shares of the other class of Common Stock will be subdivided or combined in the same manner.

M. Each share of Class B Common Stock shall be convertible into one (1) fully paid and nonassessable share of
Class A Common Stock at the option of the holder thereof at any time upon written notice to the Corporation.  Before any holder of
Class B Common Stock shall be entitled to voluntarily convert any shares of such Class B Common Stock, such holder shall
surrender the certificate or certificates therefor (if any), duly endorsed, at the principal corporate office of the Corporation or of any
transfer agent for the Class B Common Stock, and shall give written notice to the Corporation at its principal corporate office, of
the election to convert the same and shall state therein the name or names (i) in which the certificate or certificates representing the
shares of Class A Common Stock into which the shares of Class B Common Stock are so converted are to be issued if such shares
are certificated or (ii) in which such shares are to be registered in book entry if such shares are uncertificated.  The Corporation
shall, as soon as practicable thereafter, issue and deliver at such office to such holder of Class B Common Stock, or to the nominee
or nominees of such holder, a certificate or certificates representing the number of shares of Class A Common Stock to which such
holder shall be entitled as aforesaid (if such shares are certificated) or, if such shares are uncertificated, register such shares in
book-entry form.  Such conversion shall be deemed to have been made immediately prior to the close of

4

Firefox https://www.sec.gov/Archives/edgar/data/1411579/0001104659130920...

4 of 11 6/7/2023, 10:45 AM



business on the date of such surrender of the shares of Class B Common Stock to be converted following or contemporaneously
with the written notice of such holder’s election to convert required by this section, and the person or persons entitled to receive the
shares of Class A Common Stock issuable upon such conversion shall be treated for all purposes as the record holder or holders of
such shares of Class A Common Stock as of such date.  Each share of Class B Common Stock that is converted pursuant to this
section shall be retired by the corporation and shall not be available for reissuance.

N. Each share of Class B Common Stock shall (a) automatically, without further action by the holder thereof, be
converted into one fully paid and nonassessable share of Class A Common Stock upon the occurrence of a Transfer, other than a
Permitted Transfer, of such share of Class B Common Stock, and (b) all shares of Class B Common Stock shall automatically,
without further action by any holder thereof, be converted into an identical number of shares of fully paid and nonassessable
Class A Common Stock if, on the record date for any meeting of stockholders of the Corporation, Wanda or its affiliates holds less
than 30% of the aggregate number of shares of Common Stock then outstanding, as determined by the Board of Directors of the
Corporation (a “Conversion Event”). Each outstanding stock certificate that, immediately prior to a Conversion Event, represented
one or more shares of Class B Common Stock subject to such Conversion Event shall, upon such Conversion Event, be deemed to
represent an equal number of shares of Class A Common Stock, without the need for surrender or exchange thereof. The
Corporation shall, upon the request of any holder whose shares of Class B Common Stock have been converted into shares of
Class A Common Stock as a result of a Conversion Event and upon surrender by such holder to the Corporation of the outstanding
certificate(s) formerly representing such holder’s shares of Class B Common Stock (if any), issue and deliver to such holder
certificate(s) representing the shares of Class A Common Stock into which such holder’s shares of Class B Common Stock were
converted as a result of such Conversion Event (if such shares are certificated) or, if such shares are uncertificated, register such
shares in book-entry form. Each share of Class B Common Stock that is converted pursuant to this section shall thereupon be
retired by the Corporation and shall not be available for reissuance.

O. The Corporation shall at all times reserve and keep available out of its authorized but unissued shares of Class A
Common Stock, solely for the purpose of effecting the conversion of the shares of Class B Common Stock, such number of shares
of Class A Common Stock as shall from time to time be sufficient to effect the conversion of all outstanding shares of Class B
Common Stock into shares of Class A Common Stock.

ARTICLE V
BOARD OF DIRECTORS

The following provisions are inserted for the management of the business and for the conduct of the affairs of the
Corporation and for the purpose of creating, defining, limiting and regulating the powers of the Corporation and its directors and
stockholders:

A. The directors of the Corporation, subject to any rights of the holders of shares of any class or series of Preferred
Stock to elect directors, shall be classified with respect to the time for which they severally hold office into three classes, as nearly
equal in number as possible.  One
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class’s initial term will expire at the first annual meeting of the stockholders following the effectiveness of this Third Amended and
Restated Certificate of Incorporation, another class’s initial term will expire at the second annual meeting of the stockholders
following the effectiveness of this Third Amended and Restated Certificate of Incorporation and another class’s initial term will
expire at the third annual meeting of stockholders following the effectiveness of this Third Amended and Restated Certificate of
Incorporation, with directors of each class to hold office until their successors are duly elected and qualified; provided that the term
of each director shall continue until the election and qualification of a successor and be subject to such director’s earlier death,
resignation or removal.  At each annual meeting of stockholders of the Corporation beginning with the first annual meeting of
stockholders following the filing of this Third Amended and Restated Certificate of Incorporation, subject to any rights of the
holders of shares of any class or series of Preferred Stock, the successors of the directors whose term expires at that meeting shall
be elected to hold office for a term expiring at the annual meeting of stockholders held in the third year following the year of their
election.  In the case of any increase or decrease, from time to time, in the number of directors of the Corporation, the number of
directors in each class shall be apportioned as nearly equal as possible.  No decrease in the number of directors shall shorten the
term of any incumbent director.

B. The numbers of directors shall be no less than three and no more than 15.  Subject to any special rights of any
holders of any class or series of Preferred Stock to elect directors, the precise number of directors of the Corporation within the
limitations specified in the preceding sentence shall be fixed, and may be altered from time to time, only by resolution of the Board
of Directors.

C. Subject to this Article V, the election of directors may be conducted in any manner approved by the officer of the
Corporation presiding at a meeting of the stockholders or the directors, as the case may be, at the time when the election is held and
need not be by written ballot.

D. Any or all directors of the Corporation (other than the directors, if any, elected by the holders of any series of
Preferred Stock, voting separately as one or more series, as the case may be) may be removed at any time either with or without
cause by the affirmative vote of holders of at least a majority of the voting power of all the then outstanding shares of stock of the
Corporation entitled to vote generally in the election of directors, voting as a single class.

E. Subject to any rights of the holders of shares of any class or series of Preferred Stock, if any, to elect additional
directors under specified circumstances, any vacancy in the Board of Directors that results from an increase in the number of
directors, from the death, disability, resignation, disqualification, removal of any director or from any other cause shall be filled
solely by a majority of the total number of directors then in office, even if less than a quorum, or by a sole remaining director.

F. All corporate powers and authority of the Corporation (except as at the time otherwise provided by law, by this
Third Amended and Restated Certificate of Incorporation or by the bylaws of the Corporation) shall be vested in and exercised by
the Board of Directors.
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ARTICLE VI
ACTION BY STOCKHOLDERS

A. Any action required or permitted to be taken at any annual or special meeting of stockholders of the Corporation
may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action
so taken, shall be signed by the holders of outstanding stock of the Corporation having not less than the minimum number of votes
that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and
voted and shall be delivered to the Corporation by delivery to its registered office in Delaware, its principal place of business, or to
an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded;
provided, however, that if at any time Wanda or its affiliates no longer beneficial owns, in the aggregate, more than 50.0% of the
voting power of all the then outstanding shares of stock of the Corporation entitled to vote generally in the election of directors,
then any action required or permitted to be taken at any annual or special meeting of stockholders of the Corporation must be
effected at a duly called annual or special meeting of such stockholders and may no longer be effected by any consent in writing.

B. Except as otherwise required by law and subject to the rights, if any, of the holders of any series of Preferred
Stock, special meetings of the stockholders of the Corporation for any purpose or purposes may be called at any time pursuant to a
resolution of the Board of Directors (and the Chairman of the Board of Directors, the Chief Executive Officer or Secretary of the
Corporation shall call the meeting pursuant to such resolution), and special meetings of stockholders of the Corporation may not be
called by any other person or persons.

C. The books of the Corporation may (subject to any statutory requirements) be kept outside the State of Delaware
as may be designated by the Board of Directors or in the bylaws of the Corporation.  Meetings of stockholders may be held within
or outside the state of Delaware, as the bylaws of the Corporation may provide.

ARTICLE VII
DGCL SECTION 203

The Corporation shall not be governed by Section 203 of the DGCL (“Section 203”), and the restrictions contained in
Section 203 shall not apply to the Corporation.

ARTICLE VIII
CORPORATE OPPORTUNITIES

To the fullest extent permitted by Section 122(17) of the DGCL and except as may be otherwise expressly agreed in
writing by the Corporation and Wanda, the Corporation, on behalf of itself and its subsidiaries, renounces any interest or
expectancy of the Corporation and its subsidiaries in, or in being offered an opportunity to participate in, business opportunities,
that are from time to time presented to Wanda or any of its respective officers, directors, agents, stockholders, members, partners,
affiliates and subsidiaries (other than the Corporation and its subsidiaries), even if the opportunity is one that the Corporation or its
subsidiaries might reasonably be deemed to have pursued or had the ability or desire to pursue if granted the
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opportunity to do so and no such person shall be liable to the Corporation or any of its subsidiaries for breach of any fiduciary or
other duty, as a director or officer or otherwise, by reason of the fact that such person pursues or acquires such business opportunity,
directs such business opportunity to another person or fails to present such business opportunity, or information regarding such
business opportunity, to the Corporation or its subsidiaries unless, in the case of any such person who is a director or officer of the
Corporation, such business opportunity is expressly offered to such director or officer in writing solely in his or her capacity as a
director or officer of the Corporation.  Any person purchasing or otherwise acquiring any interest in any shares of stock of the
Corporation shall be deemed to have notice of and consented to the provisions of this Article VIII.  Neither the alteration,
amendment or repeal of this Article VIII nor the adoption of any provision of this Third Amended and Restated Certificate of
Incorporation inconsistent with this Article VIII shall eliminate or reduce the effect of this Article VIII in respect of any business
opportunity first identified or any other matter occurring, or any cause of action, suit or claim that, but for this Article VIII, would
accrue or arise, prior to such alteration, amendment, repeal or adoption.

ARTICLE IX
INDEMNIFICATION; LIMITATION OF LIABILITY

A. The personal liability of the directors for monetary damages for breach of fiduciary duty as a director of the
Corporation is hereby eliminated to the fullest extent permitted by the DGCL.  Any repeal or modification of this Article IX shall
not adversely affect any right or protection of a director of the Corporation existing hereunder with respect to any act or omission
occurring prior to such repeal or modification.

B. Each person who was or is a party or is made a party, threatened to be made a party to or is involved in any
action, suit or proceeding, whether civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact that he or
she, or a person of whom he or she is the legal representative, is or was a director or officer of the Corporation or is or was serving
at the request of the Corporation as a director or officer of another corporation, or as its representative in a partnership, joint
venture, trust or other enterprise, including service with respect to employee benefit plans (any such person, an “Indemnitee”),
whether the basis of such Proceeding is alleged action in an official capacity as a director, officer or representative or in any other
capacity while serving as a director, officer or representative, shall be indemnified and held harmless by the Corporation to the
fullest extent permitted by the DGCL, as the same exists or may hereafter be amended (but, in the case of any such amendment to
the fullest extent permitted by law, only to the extent that such amendment permits the Corporation to provide broader
indemnification rights than said law permitted the Corporation to provide prior to such amendment), against all expenses, liability
and loss (including attorneys’ fees, judgments, fines, Employee Retirement Income Security Act of 1974, as amended, excise taxes
or penalties and amounts paid or to be paid in settlement) reasonably incurred or suffered by him or her in connection therewith and
such indemnification shall continue as to an Indemnitee who has ceased to be a director, officer, employee or agent and shall inure
to the benefit of his or her heirs, executors, and administrators.  Such right shall be a contract right and shall include the right to be
paid by the Corporation expenses incurred in defending any such Proceeding in advance of its final disposition; provided, however,
if the DGCL requires, the payment of such expenses shall be made only upon delivery to the Corporation of an undertaking, by or
on behalf of such person to repay all
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amounts so advanced if it should be determined ultimately by final judicial decision from which there is no further right to appeal
that such person is not entitled to be indemnified under this Article IX or otherwise.  Unless otherwise required by law, the burden
of proving that the Indemnitee is not entitled to be indemnified or to such advancement of expenses under this Article IX shall be
on the Corporation.  The Corporation may, by action of the Board, provide indemnification to employees and/or agents with the
same scope and effect as the foregoing indemnification of directors and officers.  Notwithstanding anything to the contrary in this
Article IX and except as provided in paragraph (C) of this Article IX with respect to Proceedings to enforce rights to
indemnification, the Corporation shall not be required to indemnify any Indemnitee against expenses incurred in connection with a
Proceeding (or part thereof) initiated by such Indemnitee unless the initiation of the Proceeding (or part thereof) was approved by
the Board of Directors.

C. If a claim under this Article IX is not paid in full by the Corporation within thirty days after a written claim has
been received by the Corporation, the Indemnitee may at any time thereafter bring suit against the Corporation to recover the
unpaid amount of the claim and if successful, in whole or in part, the Indemnitee shall be entitled to be paid also the expense of
prosecuting such claim.  It shall be a defense to any such action (other than an action brought to enforce a claim for expenses
incurred in defending any Proceeding in advance of its final disposition where the undertaking, if any is required, has been tendered
to the Corporation) that the Indemnitee has not met the standards of conduct which make it permissible under the DGCL for the
Corporation to indemnify the Indemnitee for the amount claimed, but the burden of proving such defense shall be on the
Corporation.  Neither the failure of the Corporation (including its Board of Directors, independent legal counsel, or its
stockholders) to have made a determination prior to the commencement of such action that indemnification of the Indemnitee is
proper in the circumstances because he has met the applicable standard of conduct set forth in the DGCL, nor an actual
determination by the Corporation (including its Board of Directors, independent legal counsel, or its stockholders) that the
Indemnitee had not met such applicable standard of conduct, shall be a defense to the action or create a presumption that the
Indemnitee had not met the applicable standard of conduct.

D. Any amendment, alteration or repeal of this Article IX that adversely affects any right of an Indemnitee or his or
her successors shall be prospective only and shall not limit or eliminate any such right with respect to any proceeding involving any
occurrence or alleged occurrence of any action or omission to act that took place prior to such amendment or repeal.

E. The rights conferred by this Article IX shall not be exclusive of any other right which such Indemnitees may have
or hereafter acquire under any statute, provision, bylaw, agreement, vote of stockholders or disinterested directors or otherwise.

F. The Corporation may maintain insurance, at its expense, to protect itself and any director, officer, or
representative against any such expense, liability or loss, whether or not the Corporation would have the power to indemnify him
against such expense, liability or loss under the DGCL.
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ARTICLE X
DEFINITIONS

For purposes of this Third Amended and Restated Certificate of Incorporation:

A. “affiliate” has the same meaning given to that term under Rule 12b-2 promulgated under the Exchange Act.

B. “Exchange Act” means the Securities Exchange Act of 1934, as amended.

C. “Permitted Transfer” shall mean any of the following: (A) any Transfer of shares of Class B Common Stock to a
broker or other nominee; provided that the transferor, immediately following such Transfer, retains (1) Voting Control, (2) control
over the disposition of such shares, and (3) the economic consequences of ownership of such shares; and (B) any Transfer of shares
of Class B Common Stock between or among affiliates of Wanda.

D. “Transfer” of a share of Class B Common Stock shall mean, directly or indirectly, any sale, assignment, transfer,
conveyance, hypothecation or other transfer or disposition of such share or any legal or beneficial interest in such share, whether or
not for value and whether voluntary or involuntary or by operation of law (including by merger, consolidation or otherwise),
including, without limitation, the transfer of, or entering into a binding agreement with respect to, Voting Control over such share,
by proxy or otherwise. A “Transfer” shall also be deemed to have occurred with respect to a share of Class B Common Stock if
such share of Class B Common Stock is beneficially held by a Person that is not Wanda or its affiliates for any reason.

E. “Voting Control” shall mean, with respect to a share of Class B Common Stock, the power (whether exclusive or
shared) to vote or direct the voting of such share by proxy, voting agreement or otherwise.

F. “Wanda” means Dalian Wanda Group Co., Ltd, company organized under the laws of the People’s Republic of
China.

ARTICLE XI
AMENDMENT

A. The Corporation reserves the right to amend, alter, change or repeal any provision contained in this Third
Amended and Restated Certificate of Incorporation in the manner now or hereafter prescribed by the DGCL, and all rights
conferred upon stockholders herein are granted subject to this reservation.

B. In furtherance and not in limitation of the power conferred upon the Board of Directors by law, the Board of
Directors shall have the power without the assent or vote of the stockholders to adopt, amend, alter or repeal the bylaws of the
Corporation.
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IN WITNESS WHEREOF, the undersigned has caused this Third Amended and Restated Certificate of Incorporation to
be executed by a duly authorized officer of the Corporation, this 17th day of December, 2013.

AMC ENTERTAINMENT HOLDINGS, INC.

By: /s/ Kevin M. Connor
Name: Kevin M. Connor
Title: Senior Vice President,

General Counsel and Secretary
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C.  20549
 

FORM 8-K
 

CURRENT REPORT
Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

 
Date of Report (Date of earliest event reported): March 14, 2023

 

AMC ENTERTAINMENT HOLDINGS, INC.
(Exact Name of Registrant as Specified in Charter)

 
Delaware  001-33892  26-0303916

(State or Other Jurisdiction of  (Commission File Number)  (I.R.S. Employer Identification
Incorporation)    Number)

 
One AMC Way

11500 Ash Street, Leawood, KS 66211
(Address of Principal Executive Offices, including Zip Code)

 
(913) 213-2000

(Registrant’s Telephone Number, including Area Code)
 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions:
 
� Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 
� Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
 
� Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b)) 
 
� Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c)) 
 

Title of each class  Trading Symbol  Name of each exchange on which registered
Class A common stock  AMC  New York Stock Exchange
AMC Preferred Equity Units, each constituting a
depositary share representing 1/100th interest in a
share of Series A Convertible Participating
Preferred Stock  APE  New York Stock Exchange
 
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter)
or Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).
 

Emerging growth company  �
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act.  �
 
 

 

 



 

 
Item 5.07. Submission of Matters to a Vote of Security Holders.
 

On March 14, 2023, AMC Entertainment Holdings, Inc. (the “Company”) held a special meeting of stockholders (the “Special Meeting”).
 

A total of 182,342,728 out of 517,580,416 eligible shares of the Company’s Class A common stock (“Common Stock”) were present in person or
represented by proxy at the Special Meeting, and a total of 182,342,728 shares of Common Stock were voted after excluding broker non-votes.

 
A total of 583,297,321 out of 929,849,612 eligible AMC Preferred Equity Units (“APEs”), each constituting a depositary share representing 1/100th

interest in a share of the Company’s Series A Convertible Participating Preferred Stock (the “Series A Preferred Stock”), were present in person or represented
by proxy at the Special Meeting. All shares of Series A Preferred Stock held by Computershare Inc. and Computershare Trust Company, N.A. jointly as
Depositary (the “Depositary”) representing 929,849,612 votes were present and were voted pursuant to specific instructions by APEs at the Special Meeting or
proportionally pursuant to the terms of the deposit agreement (the “Deposit Agreement”) governing the APEs.
 

At the Special Meeting, the Company’s stockholders were asked to vote on the following items: (i) a proposal to amend our certificate of
incorporation (the “Charter”) to increase the number of authorized shares of Common Stock (the “Share Increase Proposal”), (ii) a proposal to amend the
Charter to effectuate a reverse stock split of the Common Stock at a ratio of one share of Common Stock for every ten shares of Common Stock (the “Reverse
Split Proposal”, together with the Share Increase Proposal, the “Charter Amendment Proposals”), and (iii) a proposal to adjourn the Special Meeting, if
necessary or appropriate, to permit further solicitation of additional proxies if there are not sufficient votes at the time of the Special Meeting to approve the
Charter Amendment Proposals (the “Adjournment Proposal”). The Share Increase Proposal and the Reverse Split Proposal each required the affirmative vote of
at least a majority of the outstanding Common Stock and Series A Preferred Stock (or APEs representing such shares of Series A Preferred Stock) entitled to
vote, voting together as one class (with each outstanding share of Common Stock entitled to one vote and each outstanding APE entitled to one vote). The
Adjournment Proposal required the affirmative vote of a majority of the outstanding Common Stock and Series A Preferred Stock (or APEs representing such
share of Series A Preferred Stock), voting together as one class, present in person or represented by proxy at the Special Meeting and entitled to vote on the
proposal (with each outstanding share of Common Stock entitled to one vote and each outstanding APE entitled to one vote).
 

The voting results for matters submitted to stockholders at the Special Meeting are set forth below.
 
Proposal 1: Share Increase Proposal
 
The Share Increase Proposal was approved.
 

Type of Securities  For  Against  Abstain  Broker Non-Votes
Common Stock  132,182,944  47,356,993  2,802,791  0
Preferred Stock:         

APEs(1)  530,779,405  48,317,581  4,200,335   
Depositary Proportional Votes(2)  315,350,015  28,706,747  2,495,529   
Total Preferred Stock  846,129,420  77,024,328  6,695,864   

Total  978,312,364  124,381,321  9,498,655  0
 
 

 

(1) Represents votes by the Depositary as holder of Series A Preferred Stock pursuant to specific instructions by holders of APEs.
 
(2) Represents votes by the Depositary as holder of Series A Preferred Stock in proportion to APE instructions pursuant to terms of the Deposit Agreement.
 

 



 

 
Proposal 2: Reverse Split Proposal
 
The Reverse Split Proposal was approved.
 

Type of Securities  For  Against  Abstain  Broker Non-Votes
Common Stock  128,344,709  51,388,638  2,609,383  0
Preferred Stock:         

APEs(1)  528,679,900  50,542,176  4,075,245   
Depositary Proportional Votes(2)  314,102,644  30,028,437  2,421,210   
Total Preferred Stock  842,782,544  80,570,613  6,496,455   

Total  971,127,253  131,959,251  9,105,838  0
   
 

 

(1) Represents votes by the Depositary as holder of Series A Preferred Stock pursuant to specific instructions by holders of APEs.
 
(2) Represents votes by the Depositary as holder of Series A Preferred Stock in proportion to APE instructions pursuant to terms of the Deposit Agreement.
 
Proposal 3: Adjournment Proposal
 
As sufficient shares of Common Stock and Series A Preferred Stock were voted in favor of the Charter Amendment Proposals, the Adjournment Proposal was
not voted upon at the Special Meeting. However, based on proxies received, tabulation for this proposal would have been as follows:
 

Type of Securities  For  Against  Abstain  Broker Non-Votes
Common Stock  127,895,117  50,231,454  4,216,158  0
Preferred Stock:         

APEs(1)  528,525,708  49,181,216  5,590,397   
Depositary Proportional Votes(2)  314,011,034  29,219,855  3,321,402   
Total Preferred Stock  842,536,742  78,401,071  8,911,799   

Total  970,431,859  128,632,525  13,127,957  0
 
 

(1) Represents votes by the Depositary as holder of Series A Preferred Stock pursuant to specific instructions by holders of APEs.
 
(2) Represents votes by the Depositary as holder of Series A Preferred Stock in proportion to APE instructions pursuant to terms of the Deposit Agreement.
 

* * *
 

As previously disclosed, on February 27, 2023, in connection with litigation instituted by purported stockholders of the Company, the Delaware Court
of Chancery entered a status quo order that (i) allowed the vote on the Charter Amendment Proposals at the Special Meeting to proceed, but precludes the
Company from implementing the Charter Amendment Proposals pending a ruling by the court on the plaintiffs’ to-be-filed preliminary injunction motion, and
(ii) scheduled a hearing on the plaintiffs’ to-be-filed preliminary injunction motion for April 27, 2023.
 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the Registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
 AMC ENTERTAINMENT HOLDINGS, INC.
  
Date: March 14, 2023 By: /s/ Kevin M. Connor
  Name: Kevin M. Connor
  Title: Senior Vice President, General Counsel and Secretary
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The Securities and Exchange Commission has not necessarily reviewed the information in this filing and
has not determined if it is accurate and complete.

The reader should not assume that the information is accurate and complete.

UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 13F

FORM 13F COVER PAGE

OMB APPROVAL
OMB Number: 3235-0006
Estimated average burden
hours per
response: 23.8

Report for the Calendar Year or Quarter Ended: 03-31-2023

Check here if Amendment Amendment Number:

This Amendment (Check only one.): is a restatement.

adds new holdings entries.

Institutional Investment Manager Filing this Report:

Name: Ursa Fund Management, LLC
Address: 51 Moraga Way Ste 8

Orinda, CA 94563
Form 13F File Number: 028-18000
CRD Number (if applicable): 000283363
SEC File Number (if
applicable): 801-110698

The institutional investment manager filing this report and the person by whom it is signed hereby represent that
the person signing the report is authorized to submit it, that all information contained herein is true, correct and
complete, and that it is understood that all required items, statements, schedules, lists, and tables, are
considered integral parts of this form.

Person Signing this Report on Behalf of Reporting
Manager:
Name: Andrew Hahn
Title: Manager
Phone: 415-529-6040

Signature, Place, and Date of Signing:

/s/ Andrew Hahn Orinda,  CA 05-03-2023
[Signature] [City, State] [Date]

Report Type (Check only one.):

SEC FORM 13F-HR https://www.sec.gov/Archives/edgar/data/1693838/0001693838230000...

1 of 2 6/7/2023, 2:08 PM



X 13F HOLDINGS REPORT. (Check here if all holdings of this reporting manager are reported in this report.)
13F NOTICE. (Check here if no holdings reported are in this report, and all holdings are reported by other reporting
manager(s).)
13F COMBINATION REPORT. (Check here if a portion of the holdings for this reporting manager are reported in this
report and a portion are reported by other reporting manager(s).)

Form 13F Summary Page

Report Summary:

Number of Other Included
Managers: 0

Form 13F Information Table Entry
Total: 17

Form 13F Information Table Value
Total: 269,451,997

(round to
nearest
dollar)

List of Other Included Managers:

Provide a numbered list of the name(s) and Form 13F file number(s) of all institutional investment managers with respect
to which this report is filed, other than the manager filing this report.
[If there are no entries in this list, state “NONE” and omit the column headings and list entries.]
NONE

SEC FORM 13F-HR https://www.sec.gov/Archives/edgar/data/1693838/0001693838230000...
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The Securities and Exchange Commission has not necessarily reviewed the information in this filing and has not determined if it
is accurate and complete.

The reader should not assume that the information is accurate and complete.

UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 13F

FORM 13F INFORMATION TABLE

OMB APPROVAL
OMB Number: 3235-0006
Estimated average burden
hours per response: 23 8

COLUMN 1 COLUMN 2 COLUMN 3 COLUMN
4 COLUMN 5 COLUMN 6 COLUMN

7 COLUMN 8

VALUE SHRS
OR SH/ PUT/ INVESTMENT OTHER VOTING AUTHORITY

NAME OF
ISSUER

TITLE OF
CLASS CUSIP FIGI

(to the
nearest
dollar)

PRN AMT PRN CALL DISCRETION MANAGER SOLE SHARED NONE

ALBERTSONS
COS INC

COMMON
STOCK 013091103 4,571,600 220,000 SH SOLE 220,000 0 0

AMC ENTMT
HLDGS INC CL A COM 00165C104 5,010 1,000 SH SOLE 1,000 0 0

AMC ENTMT
HLDGS INC CL A COM 00165C104 2,876,241 574,100 SH Call SOLE 0 0 0

AMC ENTMT
HLDGS INC CL A COM 00165C104 57,022,818 11,381,800 SH Put SOLE 0 0 0

BLOOM
ENERGY CORP COM CL A 093712107 438,460 22,000 SH SOLE 22,000 0 0

BROADCOM
INC COM 11135F101 7,056,940 11,000 SH Put SOLE 0 0 0

CORNERSTONE
STRATEGIC
VALUE

COM 21924B302 3,506,583 450,139 SH SOLE 450,139 0 0

EVO
ACQUISITION
CORP

*W EXP
01/04/202 30052G116 79,895 499,345 SH SOLE 499,345 0 0

FIRST REP BK
SAN
FRANCISCO C

COM 33616C100 23,514,392 1,680,800 SH Put SOLE 0 0 0

KRATOS
DEFENSE &
SEC SOLUTIO

COM NEW 50077B207 296,560 22,000 SH SOLE 22,000 0 0

MSP
RECOVERY
INC

*W EXP
05/20/202 553745126 461,094 23,070,960 SH SOLE 23,070,960 0 0

RENREN INC SPONSORED
ADS 759892300 165,623 117,463 SH SOLE 117,463 0 0

RENREN INC SPONSORED
ADS 759892300 201,489 142,900 SH Call SOLE 0 0 0

SPDR S&P 500
ETF TR TR UNIT 78462F103 1,842,255 4,500 SH Put SOLE 0 0 0

STAR HLDGS SHS BEN
INT 85512G106 7,055,697 405,733 SH SOLE 405,733 0 0

VMWARE INC CL A COM 928563402 152,566,700 1,222,000 SH Put SOLE 0 0 0

VMWARE INC CL A COM 928563402 7,790,640 62,400 SH Call SOLE 0 0 0

SEC FORM 13-F Information Table https://www.sec.gov/Archives/edgar/data/1693838/0001693838230000...

1 of 1 6/7/2023, 2:09 PM
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Kevin Barnes |  
 

 

May 30, 2023 
 
AMC Investor Submissions 
c/o John Mills, Esq. 
Bernstein Litowitz Berger & Grossmann LLP 
1251 Avenue of the Americas 
New York, NY 10020 
Via Email to AMCSettlementObjections@blbglaw.com 
 
RE:  In re AMC Entertainment Holdings, Inc. Stockholder Litigation, Consolidated C.A. No. 2023-0215-MTZ 
Stockholder Kevin Barnes Letter of Support of Settlement Proposal 
 
 
To Whom It May Concern: 

 

As per Appendix A, I am an AMC Entertainment Holdings, Inc. stockholder of record for both the common 

shares (“$AMC”) and the preferred equity shares (“$APE”), along with additional beneficial positions in the shares 

and associated derivatives held in street name at various DTC member brokerages.  I am writing to express my 

APPROVAL of the proposed Settlement and humbly request the Court of Chancery expeditiously lifts the Status 

Quo Order entered on 02/27/23 for the following reasons. 

First, on March 14, 2023, AMC held its well-noticed Special Meeting of Stockholders to consider, among 

other items, Proposal 1, the Share Increase Proposal, and Proposal 2, the Reverse Split Proposal, to allow the 

convertibility of $APE preferred equity shares into $AMC common shares.  For $AMC common stock, both 

Proposals passed by a massive margin, including Proposal 1 votes of 132.1m For vs 47.4m Against (72.5% of 

$AMC cast votes Yes), and for Proposal 2 votes of 128.3m For vs 51.4m Against (70.4% of $AMC cast votes Yes).1  

For the record, I also voted all my $AMC/$APE direct and beneficial shares “For” these two Proposals at the 

Special Meeting.  While some may advocate for greater retail stockholder participation in proxy matters for public 

policy reasons, it would be wildly inappropriate to make blanket assumptions regarding unvoted stockholder 

intent based on a handful of noisy conspiracists or, more significantly, further disenfranchise the preponderance 

in opinion of $AMC stockholders that undertook the effort to vote on these important proposals by blue 

penciling the underlying corporate documents. 

Second, due to sustained shifts in AMC’s customers entertainment viewing behavior and reduced movie 

studio output over three years since the COVID-19 pandemic onset, AMC is a highly distressed company that 

needs to promptly raise additional equity funding, as allowed under the Settlement Agreement, before a Chapter 

 
1 AMC Form 8-K dated 03/14/23, available via:  https://www.sec.gov/ix?doc=/Archives/edgar/data/1411579/000110465923032409/tm239497d1_8k.htm 
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11 bankruptcy is the only path forward.  As of the first quarter ending 03/31/23, AMC’s Free Cash Flow was 

NEGATIVE $237.3m, total Corporate Borrowings and Finance Lease Liabilities were $4,914.0m (versus only 

$4,733.4 prior to the COVID-19 pandemic onset), and only $495.6m cash remained on hand.2  With this limited 

liquidity runway and significant cash burn rate, if the AMC Board of Directors does not have the business 

judgement flexibility to manage its balance sheet obligations with additional equity issuance as necessary for 

on-going operations, the continued employment of AMC’s 33,694 dedicated employees will be in question 

during a potential Chapter 11 bankruptcy restructuring. 

Third, the amendments to the Delaware General Corporation Law (DGCL) approved by Delaware Senate 

on 05/16/23, and currently under review by the Delaware House of Representatives for signature by Governor 

Carney promptly thereafter, for an 08/01/23 effective date, includes significant revisions to Section 242(d).3  

Notably, for a NYSE-traded Delaware corporation, like AMC, pursing an amendment to the certificate of 

incorporation to effectuate a reverse stock split and/or to increase the number of authorized shares of a class, 

the stockholder voting requirement would be decreased, from a majority of outstanding shares, to a majority of 

the votes cast (thus causing abstentions to have no effect on the vote outcome).  Therefore, this clear legislative 

intent further favors deference to the expressed opinions of stockholders that actually cast proxy ballots in 

matters such as facing AMC Entertainment Holdings, Inc. 

Fourth, because of the preponderance of stockholder preference for the consolidation of the $AMC/$APE 

share classes and severe downside risk to additional delay, any opt-out objectors to the Settlement or appeals 

to the Delaware Supreme Court which further delay the implementation of the share conversion should be 

required to immediately post a significant surety bond to the benefit all other class members.  Specifically, 

bonding of no less than $1,592.7m, which is the current market capitalization of $APE preferred shares based on 

the NYSE closing share price today at $1.60/share, would be necessary considering the significant timing risks. 

If the Court of Chancery or any parties in this matter have any additional questions or requests, my direct 

phone number is 1.646.265.9535 and my email address is KevinRBarnes@gmail.com. 

 

"Le mieux est le mortel ennemi du bien” – Montesquieu, circa 1726 

  
      Onward! 
 
 
      __________________________ 
      Kevin Barnes  

 
2 AMC Form 8-K dated 05/05/23, available via:  https://www.sec.gov/Archives/edgar/data/1411579/000141157923000046/amc-20230505xex99d1.htm 
3 Delaware General Assembly, 152nd General Assembly Senate Bill 114, last accessed 05/30/23 via:  https://legis.delaware.gov/BillDetail?LegislationId=130325 
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CC:  
Adam Aron, Chief Executive Officer, President, & Chairman of the Board of Directors, aaron@amctheaters.com 
Sean Goodman, Executive Vice President and Chief Financial Officer, segoodman@amctheaters.com 
Kevin Connor, Senior Vice President, General Counsel and Secretary, kconnor@amctheaters.com 
Eddie Gladbach, Vice President - Legal, egladbach@amctheatres.com   
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

IN RE MULTIPLAN CORP. 
STOCKHOLDERS LITIGATION 

CONSOLIDATED 
C.A. No. 2021-0300-LWW

STIPULATION AND AGREEMENT OF 
COMPROMISE, SETTLEMENT, AND RELEASE 

This Stipulation and Agreement of Compromise, Settlement, and Release 

(with the Exhibits hereto, the “Stipulation,” and the settlement contemplated hereby, 

the “Settlement”) in the above-captioned action (the “Action”), filed in the Delaware 

Court of Chancery (the “Court”), is made and entered into as of November 17, 2022 

by and between:  (i) Plaintiffs Edgar Vaynshteyn (“Lead Plaintiff”) and Anthony 

Franchi (“Additional Plaintiff,” and together with Lead Plaintiff, “Plaintiffs”), 

individually and on behalf of the Class; (ii) Defendants Michael Klein, Jeremy Paul 

Abson, Glenn R. August, Mark Klein, Malcolm S. McDermid, Karen G. Mills, 

Michael Eck, M. Klein and Company, LLC, Churchill Sponsor III, LLC, and The 

Klein Group, LLC (collectively, “Defendants,” and together with Plaintiffs, the 

“Parties,” and each a “Party”); and (iii) former defendant MultiPlan Corporation 

(f/k/a Churchill Capital Corp III (“Churchill III”)) (the “Company”), by and through 

their respective undersigned counsel, to fully, finally, and forever compromise, 

resolve, discharge, and settle the Released Claims and result in the complete 

EFiled:  Nov 17 2022 04:06PM EST 
Transaction ID 68394772
Case No. 2021-0300-LWW
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dismissal of the Action with prejudice, subject to Court approval pursuant to Court 

of Chancery Rule 23.1

RECITALS 

WHEREAS:

Summary of the Action 

A. On February 19, 2020, Churchill III, a special purpose acquisition 

company formed for the purpose of effecting a merger or other business 

combination, completed its initial public offering. 

B. On July 12, 2020, Churchill III, Polaris Parent Corp., Polaris 

Investment Holdings, L.P., Music Merger Sub I, Inc., and Music Merger Sub II LLC 

entered into an Agreement and Plan of Merger (such merger agreement with any 

amendments thereto, the “Merger Agreement”), pursuant to which parent entities of 

MultiPlan, Inc. (“Legacy MultiPlan”) would be acquired by Churchill III (the 

“Business Combination” or “Merger”). 

C. On September 18, 2020, Churchill III filed a definitive proxy statement 

pursuant to Section 14(a) of the Securities Exchange Act of 1934 with the United 

States Securities and Exchange Commission relating to the Business Combination 

(such proxy statement together with any preliminary proxy filings, as well as any 

1 Capitalized terms have the meanings set forth in the “Definitions” section below 
or as otherwise defined in this Stipulation. 
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amendments or supplements thereto, including, but not limited to, the supplement 

filed by Churchill III on September 28, 2020, the “Proxy”). 

D. On October 7, 2020, Churchill III stockholders voted to approve the 

Business Combination. 

E. On October 8, 2020, the Business Combination closed. 

F. On March 25, 2021, Kwame Amo commenced an action bearing the 

caption Amo v. MultiPlan Corp., et al., C.A. No. 2021-0258-MTZ (the “Amo 

Action”), on behalf of himself and all other similarly situated current and former 

Company stockholders, against Defendants, Jay Taragin (the former Chief Financial 

Officer of Churchill III), and the Company, asserting claims for breach of fiduciary 

duty and aiding and abetting breach of fiduciary duty in connection with the 

Business Combination. 

G. On April 9, 2021, Anthony Franchi commenced an action bearing the 

caption Franchi v. MultiPlan Corp., et al., C.A. No. 2021-0300-MTZ (the “Franchi 

Action”), on behalf of himself and all other similarly situated current and former 

Company stockholders, against Defendants, Mr. Taragin, and the Company, also 

asserting claims for breach of fiduciary duty and aiding and abetting breach of 

fiduciary duty in connection with the Business Combination. 

H. On April 14, 2021, the Court entered an Order, which consolidated the 

Amo Action and the Franchi Action for all purposes into the Action and, among 
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other things, appointed Kwame Amo as lead plaintiff in the Action, appointed 

Anthony Franchi as an additional plaintiff in the Action, appointed the law firm of 

Bernstein Litowitz Berger & Grossmann LLP as lead counsel in the Action (“Lead 

Counsel”), and designated the Verified Class Action Complaint filed in the Franchi 

Action as the operative complaint in the Action (the “Complaint”). 

I. On May 3, 2021, Defendants, Mr. Taragin, and the Company filed 

motions to dismiss the Complaint under Court of Chancery Rules 12(b)(6) and 23.1 

(the “Motions to Dismiss”), which motions were fully briefed and submitted to the 

Court for decision following argument on September 10, 2022. 

J. On January 3, 2022, the Court issued a Memorandum Opinion granting 

in part and denying in part the Motions to Dismiss, which resulted in the Company 

and Mr. Taragin being dismissed from the Action. 

K. On February 18, 2022, Defendants filed an Answer to the Complaint.  

L. On February 28, 2022, the Court entered a Stipulation and Order for the 

Production and Exchange of Confidential and Highly Confidential Information (the 

“Confidentiality Order”). 

M. On July 25, 2022, the Court entered an Order Granting Joint Unopposed 

Motion for Intervention or Joinder and Substitution of Lead Plaintiff, which, among 

other things, designated Edgar Vaynshteyn as lead plaintiff in, and withdrew Kwame 

Amo from, the Action. 
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N. Between February and October 2022, the Parties engaged in document 

and other written discovery:  (i) Plaintiffs propounded 64 requests for the production 

of documents to Defendants, served 156 interrogatories directed to Defendants, and 

served subpoenas on 34 third-parties; (ii) Plaintiffs obtained over 734,000 pages of 

documents from their discovery requests propounded to Defendants and third-

parties, as well as responses to interrogatories; (iii) Plaintiffs responded to over 60 

document requests and 40 interrogatories propounded by Defendants and produced 

approximately 4,000 documents in response to Defendants’ discovery requests; and 

(iv) Plaintiffs filed four motions to compel discovery against Defendants and third-

parties.  

O. Between February and October 2022, while discovery was proceeding, 

the Parties engaged in discussions concerning, among other things, the merits of the 

claims and defenses asserted in the Action. 

P. On October 27, 2022, following extensive arm’s-length negotiations, 

the Parties and the Company entered into a Memorandum of Understanding 

(“MOU”) that reflected the Parties’ and the Company’s agreement in principle to 

settle the Action. 

Q. This Stipulation (together with the exhibits hereto) reflects the final and 

binding agreement among the Parties and the Company, and supersedes the MOU. 
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Plaintiffs’ Claims and the Benefits of the Settlement 

R. Plaintiffs believe that the claims asserted in the Action have merit, but 

also believe that the Settlement set forth herein provides substantial and immediate 

benefits for the Class.  In addition to these substantial benefits, Plaintiffs and Lead 

Counsel have considered:  (i) the attendant risks of continued litigation and the 

uncertainty of the outcome of the Action; (ii) the probability of success on the merits; 

(iii) the inherent problems of proof associated with, and possible defenses to, the 

claims asserted in the Action; (iv) the desirability of permitting the Settlement to be 

consummated according to its terms; (v) the expense and length of continued 

proceedings necessary to prosecute the Action through trial and appeals; and (vi) the 

conclusion of Plaintiffs and Lead Counsel that the terms and conditions of the 

Settlement and this Stipulation are fair, reasonable, and adequate, and that it is in the 

best interests of the Class to settle the claims asserted in the Action on the terms set 

forth herein. 

S. Based on Lead Counsel’s thorough review and analysis of the relevant 

facts, allegations, defenses, and controlling legal principles, Lead Counsel believe 

that the Settlement set forth in this Stipulation is fair, reasonable, and adequate, and 

confers substantial benefits upon the Class.  Based upon Lead Counsel’s evaluation, 

as well as their own evaluations, Plaintiffs have determined that the Settlement is in 
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the best interests of the Class, and have agreed to the terms and conditions set forth 

in this Stipulation.  

Defendants’ Denial of Wrongdoing and Liability 

T. Defendants deny any and all allegations of wrongdoing, fault, liability, 

or damages with respect to Plaintiffs’ Released Claims, including, but not limited to, 

any allegations that Defendants have committed any violations of law or breach of 

any duty owed to Churchill III stockholders, that the Business Combination was not 

entirely fair to, or in the best interests of, Churchill III stockholders, that Defendants 

have acted improperly in any way, that Defendants have any liability or owe any 

damages of any kind to Plaintiffs and/or the Class, and/or that Defendants were 

unjustly enriched in the Business Combination.  Defendants maintain that their 

conduct was at all times proper, in the best interests of Churchill III and its 

stockholders, and in compliance with applicable law.  Defendants also deny that the 

Company’s stockholders were harmed by any conduct of Defendants that was 

alleged, or that could have been alleged, in the Action.  Each of the Defendants 

asserts that, at all relevant times, such Defendant acted in good faith and in a manner 

believed to be in the best interests of Churchill III and all of its stockholders.  

Furthermore, as set forth in the Answer, Defendants deny the allegations published 

by the self-interested short seller, Muddy Waters, which Defendants contend form 

the basis for Plaintiffs’ claims in the Action, because Muddy Waters’ allegations 
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never were (and still are not) true and could be, and would have been, disproven at 

trial by, among other things, evidence of the Company’s robust, ongoing financial 

performance and continued strong relationships with key customers, and 

contemporaneous evidence of Defendants’ due diligence, with the assistance of 

numerous expert advisors, into Legacy MultiPlan’s business, including its key 

customer relationships, in connection with the Business Combination. 

U. Nevertheless, Defendants and the Company have determined to enter 

into the Settlement on the terms and conditions set forth in this Stipulation solely to 

put Plaintiffs’ Released Claims to rest, finally and forever, without in any way 

acknowledging any wrongdoing, fault, liability, or damages.  For the avoidance of 

doubt, nothing in this Stipulation or the Settlement shall be construed as an 

admission by Defendants or the Company of any wrongdoing, fault, liability, or 

damages whatsoever. 

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, 

subject to the approval of the Court pursuant to Court of Chancery Rule 23, that the 

Action shall be fully and finally compromised, settled, and dismissed with prejudice, 

and that (i) all Plaintiffs’ Released Claims shall be completely, fully, finally, and 

forever compromised, settled, released, discharged, extinguished, and dismissed 

with prejudice and without costs (except as provided herein) as against all 

Defendants’ Released Parties, and (ii) all Defendants’ Released Claims shall be 
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completely, fully, finally, and forever compromised, settled, released, discharged, 

extinguished, and dismissed with prejudice and without costs (except as provided 

herein) as against all Plaintiffs’ Released Parties, upon and subject to the following 

terms and conditions of the Settlement:  

A. Definitions 

1. The following capitalized terms, used in this Stipulation and its 

Exhibits, shall have the meanings specified below:  

a. “Administration Costs” means all costs, fees, and expenses 

associated with the administration or disbursement of the Settlement Fund, 

including, without limitation, calculating payments to eligible Class Members or 

resolving any dispute relating thereto, or any other cost, fee, or expense otherwise 

incurred by the Settlement Administrator or Lead Counsel in administering or 

carrying out the terms of the Settlement. 

b. “Class” means a non-opt-out class for settlement purposes only, 

and pursuant to Court of Chancery Rules 23(a), 23(b)(1), and 23(b)(2), consisting of 

all record and beneficial holders of Churchill III common stock and warrants who 

purchased, acquired, or held such securities at any time during the Class Period, but 

excluding the Excluded Persons. 
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c. “Class Counsel” means Lead Counsel (i.e., the law firm 

Bernstein Litowitz Berger & Grossmann LLP), Bragar Eagel and Squire P.C., and 

RM Law, PC. 

d. “Class Distribution Order” means an order authorizing the 

specific distribution of the Net Settlement Fund. 

e. “Class Member” means a Person who is a member of the Class.  

f. “Class Period” means the period between February 19, 2020 and 

October 8, 2020, inclusive. 

g. “Company Counsel” means Simpson Thacher & Bartlett LLP 

and Richards, Layton & Finger, P.A. 

h. “Defendants’ Counsel” means Weil, Gotshal & Manges LLP, 

Paul, Weiss, Rifkind, Wharton & Garrison LLP, and Ross Aronstam & Moritz LLP.  

i. “Defendants’ Released Claims” means any and all actions, 

causes of action, suits, liabilities, claims, rights of action, debts, sums of money, 

covenants, contracts, controversies, agreements, promises, damages, contributions, 

indemnities, and demands of every nature and description, whether or not currently 

asserted, whether known claims or Unknown Claims, suspected, existing, or 

discoverable, whether arising under federal, state, common, or foreign law, whether 

based in contract, tort, statute, law, equity, or otherwise that Defendants or the 

Company ever had, now have, or hereafter can, shall, or may have, directly, 
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representatively, derivatively, or in any other capacity that, in full or in part, concern, 

relate to, arise out of, or are any way connected to the institution, prosecution, or 

settlement of the claims and allegations against Defendants and the Company in the 

Action.  For the avoidance of doubt, Defendants’ Released Claims shall not include 

the right to enforce this Stipulation or the Settlement. 

j. “Defendants’ Released Parties” means Defendants, the 

Company, M. Klein Associates, Inc., Polaris Parent Corp., Polaris Intermediate 

Corp., Polaris Investment Holdings, L.P., MultiPlan Parent Holdings, Legacy 

MultiPlan, Music Merger Sub I, Inc., Music Merger Sub II LLC, Hellman & 

Friedman, and the Insurance Carriers, and any and all of their respective current and 

former directors, officers, employees, employers, parent entities, controlling 

persons, owners, members, principals, affiliates, subsidiaries, managers, partners, 

limited partners, general partners, stockholders, representatives, attorneys, financial 

or investment advisors, consultants, accountants, investment bankers, commercial 

bankers, agents, heirs, executors, trustees, personal representatives, estates, 

administrators, predecessors, successors, assigns, insurers, and reinsurers. 

k. “DTC” means the Depository Trust & Clearing Corporation, 

including its subsidiary the Depository Trust Company. 
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l. “DTC Participants” means all DTC participants that held 

Churchill III Class A common stock or warrants at the time of the closing of the 

Merger on October 8, 2020. 

m. “Effective Date” means the first date by which all of the events 

and conditions specified in Paragraph 15 of this Stipulation have been met and have 

occurred or have been waived in writing. 

n. “Escrow Account” means the bank account that is maintained by 

Lead Counsel and into which the Settlement Amount will be deposited and wherein 

the Settlement Fund will be held. 

o. “Escrow Agent” means the agent or agents who shall be chosen 

by Lead Counsel to administer the Escrow Account. 

p. “Excluded Persons” means:  

i. (a) Defendants; (b) members of the immediate family of 

any individual Defendant; (c) any person who was an officer, director, or partner of 

any Defendant during the Class Period and any members of their immediate family; 

(d) any parent, subsidiary, or affiliate of Defendants; (e) any entity in which any 

Defendant or any other excluded person or entity has, or had during the Class Period, 

a controlling interest; and (f) the legal representatives, agents, affiliates, heirs, 

estates, successors, or assigns of any such excluded persons or entities; and 
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ii. (a) the Company; (b) any person who was an officer or 

director of the Company during the Class Period and any members of their 

immediate family; and (c) MPH Acquisition Holdings, LLC. 

q. “Exhibits” means the exhibits attached hereto.  

r. “FDIC” means the Federal Deposit Insurance Corporation. 

s. “Fee and Expense Award” means an award to Class Counsel of 

fees and expenses to be paid from the Settlement Fund and approved by the Court 

in accordance with the Settlement, in full satisfaction of any and all claims for 

attorneys’ fees or expenses that have been, could be, or could have been asserted by 

Class Counsel or any other counsel for any Class Member. 

t. “Final” when referring to any judgment or order entered by the 

Court, means that one of the following has occurred:  (i) the time for the filing or 

noticing of any motion for reconsideration, reargument, appeal, or review of the 

judgment or order has expired without any such filing or notice; or (ii) the judgment 

or order has been affirmed in all material respects on an appeal or after 

reconsideration or other review and is no longer subject to review upon appeal, 

reconsideration, or other review, and the time for any petition for reconsideration, 

reargument, appeal, or review of such judgment or order (or any order affirming it) 

has expired; provided, however, that any disputes or appeals relating solely to the 

amount, payment, or allocation of attorneys’ fees and expenses or the Plan of 
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Allocation, or any other plan of allocation, in this Action shall have no effect on 

finality for purposes of determining the date on which the Order and Final Judgment 

becomes Final, and shall not prevent, limit, or otherwise affect the Order and Final 

Judgment. 

u. “Hellman & Friedman” means Hellman & Friedman LLC and 

any affiliates thereof, including Hellman & Friedman Capital Partners VIII, L.P., 

Hellman & Friedman Capital Partners VIII (Parallel), L.P., HFCP VIII (Parallel-A), 

L.P., H&F Executives VIII, L.P., H&F Associates VIII, L.P., and H&F Polaris 

Partners, L.P. 

v. “Initial Settlement Amount Payment” means the sum of one 

million dollars and no cents United States Dollars ($1,000,000.00) in cash. 

w. “Insurance Carriers” means the issuers of the Company’s D&O 

insurance policies for the policy period from February 13, 2020 to February 13, 

2022, as amended.  

x. “Merger Records” means the following information:  (a) the 

names, mailing addresses, and, if available, email addresses of all registered holders 

of Churchill III Class A common stock or warrants listed on the Company’s 

stockholder or warrantholder registers (the “Registered Holders”) who held 

Churchill III Class A common shares or warrants at the closing of the Merger on 

October 8, 2020 (the “Closing”), other than the Excluded Persons and any Person 
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who exercised redemption rights (the “Redeeming Stockholders”) in connection 

with the Merger (the “Merger Record Holders”), and the number of Churchill III 

Class A common shares and warrants held by the Merger Record Holders at the 

Closing; (b) a list of all Excluded Persons and Redeeming Stockholders, and for each 

of the Excluded Persons and Redeeming Stockholders, the following information: 

(i) the name of the Excluded Person or the Redeeming Stockholder; (ii) an indication 

of whether the Excluded Person or Redeeming Stockholder was, at the Closing, 

either (x) a Registered Holder of Churchill III Class A common stock or warrants or 

(y) a beneficial holder of Churchill III Class A common stock or warrants whose 

shares or warrants were held via a financial institution on behalf of the Excluded 

Person or the Redeeming Stockholder (a “Beneficial Holder”); (iii) the number of 

Churchill III Class A common shares or warrants beneficially held by the Excluded 

Person or the Redeeming Stockholder at the Closing (the “Excluded Securities”); 

and (iv) for each Excluded Person or Redeeming Stockholder that is a Beneficial 

Holder, (x) the name and “DTC Number” of the financial institution(s) where his, 

her, or its Excluded Securities were held and the number of shares or warrants held 

at each such financial institution(s) and (y) the account number(s) at such financial 

institution(s) where his, her, or its Excluded Securities were held and the number of 

shares or warrants held in each such account(s); and (c) an allocation report, “chill” 

report, or such other report generated by DTC setting forth each and every DTC 
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Participant at the Closing on October 8, 2020 (the “Allocation Report”), which shall 

include, for each DTC Participant, the participant’s “DTC number,” the number of 

Churchill III Class A common shares and warrants reflected on the Allocation 

Report, and the correct address or other contact information used to communicate 

with the appropriate representatives of each such DTC Participant. 

y. “Net Settlement Fund” means the balance remaining in the 

Settlement Fund after the payment of (a) any Taxes or Tax Expenses; (b) any 

Administration Costs or Notice Costs; (c) any Fee and Expense Award awarded by 

the Court; and (d) any other costs or fees approved by the Court.  

z. “Notice” means the Notice of Pendency and Proposed Settlement 

of Stockholder Class Action, Settlement Hearing, and Right to Appear substantially 

in the form attached hereto as Exhibit B. 

aa. “Notice Costs” means the reasonable costs, fees, and expenses 

associated with providing notice of the Settlement to the Class. 

bb. “Order and Final Judgment” means the Order and Final 

Judgment to be entered in the Action substantially in the form attached hereto as 

Exhibit D, or as modified by agreement of the Parties and the Company in writing. 

cc. “Person” means any individual, corporation, partnership, limited 

partnership, limited liability partnership, limited liability company, association, 

affiliate, joint stock company, investment fund, estate, legal representative trust, 



17 

unincorporated association, entity, government and any political subdivision thereof, 

or any other type of business or legal entity. 

dd. “Plaintiffs’ Released Claims” means any and all actions, causes 

of action, suits, liabilities, claims, rights of action, debts, sums of money, covenants, 

contracts, controversies, agreements, promises, damages, contributions, indemnities, 

and demands of every nature and description, whether or not currently asserted, 

whether known claims or Unknown Claims, suspected, existing, or discoverable, 

whether arising under federal, state, common, or foreign law, whether based in 

contract, tort, statute, law, equity, or otherwise (including, but not limited to, federal 

and state securities laws), that Plaintiffs or any other Class Member (a) asserted in 

the Action or (b) ever had, now have, or hereafter can, shall, or may have, directly, 

representatively, derivatively, or in any other capacity that (1) in full or in part, 

concern, relate to, arise out of, or are any way connected to the claims, allegations, 

transactions, facts, circumstances, events, acts, disclosures, statements, 

representations, omissions, or failures to act alleged, set forth, referred to, or 

involved in the Action, and (2) arise out of, are based upon, relate to, or concern the 

rights of, duties owed to, and/or ownership of Churchill III common stock or 

warrants during the Class Period, including, but not limited to, any claims related to 

(i) the Business Combination, (ii) the Proxy, (iii) any other disclosures relating to or 

concerning the Business Combination or the Company, or (iv) the control or 



18 

participation of any of Defendants’ Released Parties with respect to any of the 

foregoing.  For the avoidance of doubt, Plaintiffs’ Released Claims shall not include 

the right to enforce this Stipulation or the Settlement. 

ee. “Plaintiffs’ Released Parties” means Plaintiffs, all other Class 

Members, and Class Counsel, and any and all of their respective current and former 

directors, officers, employees, employers, parent entities, controlling persons, 

owners, members, principals, affiliates, subsidiaries, managers, partners, limited 

partners, general partners, stockholders, representatives, attorneys, financial or 

investment advisors, consultants, accountants, investment bankers, commercial 

bankers, agents, heirs, executors, trustees, personal representatives, estates, 

administrators, predecessors, successors, assigns, insurers, and reinsurers. 

ff. “Plan of Allocation” means the plan of allocation of the Net 

Settlement Fund to eligible Class Members, which shall be proposed by Plaintiffs 

and Lead Counsel and approved by the Court.  

gg. “Released Claims” means Plaintiffs’ Released Claims and 

Defendants’ Released Claims, collectively or individually. 

hh. “Released Parties” means Plaintiffs’ Released Parties and 

Defendants’ Released Parties, collectively or individually. 

ii. “Releases” means the releases set forth in Paragraphs 4 and 5 of 

this Stipulation. 
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jj. “Remaining Settlement Amount Payment” means the sum of 

thirty-two million seven hundred fifty-thousand dollars and no cents United States 

Dollars ($32,750,000.00) in cash. 

kk. “Scheduling Order” means the Scheduling Order substantially in 

the form attached hereto as Exhibit A.  

ll. “Securities Transfer Records” means the stock and warrant 

transfer records maintained by or on behalf of the Company listing the names, 

mailing addresses, and, if available, email addresses for all registered holders of 

Churchill III Class A common stock and warrants during the Class Period. 

mm. “Settlement Administrator” means the class action settlement 

administrator selected by Lead Counsel in connection with the Settlement. 

nn. “Settlement Amount” means the sum of thirty-three million 

seven hundred fifty-thousand dollars and no cents United States Dollars 

($33,750,000.00) in cash. 

oo. “Settlement Fund” means the Settlement Amount plus all interest 

earned thereon. 

pp. “Settlement Hearing” means the hearing to be held by the Court 

to, among other things:  (i) determine whether to finally certify the Class for 

settlement purposes only, pursuant to Court of Chancery Rules 23(a), 23(b)(1), and 

23(b)(2); (ii) determine whether Plaintiffs and Lead Counsel have adequately 
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represented the Class, and whether Plaintiffs should be finally appointed as Class 

representatives for the Class and Lead Counsel should be finally appointed as Class 

counsel for the Class; (iii) determine whether the proposed Settlement should be 

approved as fair, reasonable, and adequate to the Class and in the best interests of 

the Class; (iv) determine whether the Action should be dismissed with prejudice and 

the Releases provided under this Stipulation should be granted; (v) determine 

whether the Order and Final Judgment approving the Settlement should be entered; 

(vi) determine whether the proposed Plan of Allocation of the Net Settlement Fund 

is fair and reasonable, and should therefore be approved; (vii) determine whether 

and in what amount any Fee and Expense Award should be paid to Class Counsel 

out of the Settlement Fund; (viii) hear and rule on any objections to the Settlement, 

the proposed Plan of Allocation, and/or Class Counsel’s application for a Fee and 

Expense Award; and (ix) consider any other matters that may properly be brought 

before the Court in connection with the Settlement. 

qq. “Summary Notice” means the Summary Notice of Pendency and 

Proposed Settlement of Stockholder Class Action, Settlement Hearing, and Right to 

Appear substantially in the form attached hereto as Exhibit C. 

rr. “Taxes” means any taxes (including any estimated taxes, interest, 

penalties, or additional amounts) arising with respect to income earned by the 

Settlement Fund, including with respect to (i) any income earned by the Settlement 
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Fund for any period during which the Settlement Fund on deposit in the Escrow 

Account is not treated, or does not qualify, as a “qualified settlement fund” for 

federal or state income tax purposes, and (ii) the payment or reimbursement by the 

Settlement Fund of any amounts described in clause (i). 

ss. “Tax Expenses” means expenses and costs incurred in 

connection with determining the amount of, and paying, any Taxes owed by the 

Settlement Fund (including, without limitation, expenses of tax attorneys and/or 

accountants and mailing and distribution costs and expenses relating to filing (or 

failing to file) any tax returns). 

tt. “Termination Notice” means written notice of a Party’s election 

of their right to terminate the Settlement and this Stipulation. 

uu. “Unknown Claims” means (i) any Plaintiffs’ Released Claims 

that any Plaintiff or any other Class Member does not know or suspect to exist in 

his, her, or its favor at the time of the release of Defendants’ Released Parties, and 

(ii) any Defendants’ Released Claims that any Defendant or the Company does not 

know or suspect to exist in his, her, or its favor at the time of the release of Plaintiffs’ 

Released Parties, including, without limitation, those which, if known, might have 

affected the decision to enter into the Settlement or to object or not to object to the 

Settlement.  With respect to the Released Claims, the Parties and the Company 

stipulate and agree that, upon the occurrence of the Effective Date, the Parties and 
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the Company shall expressly, and by operation of the Order and Final Judgment, 

each Class Member shall be deemed to have, and shall have, expressly waived, 

relinquished, and released any and all provisions, rights, and benefits conferred by 

or under Cal. Civ. Code § 1542 or any law of the United States or any state of the 

United States or territory of the United States, or principle of common law, that is 

similar, comparable, or equivalent to Cal. Civ. Code § 1542, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR 
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY. 

The Parties and the Company acknowledge, and Class Members by operation of law 

shall be deemed to have acknowledged, that they may discover facts in addition to 

or different from those now known or believed to be true with respect to the Released 

Claims, but that it is the intention of the Parties and the Company, and Class 

Members (by operation of law), to completely, fully, finally, and forever extinguish 

any and all Released Claims, known or unknown, suspected or unsuspected, which 

now exist, heretofore existed, or may hereafter exist, and without regard to the 

subsequent discovery of additional or different facts.  The Parties and the Company 

acknowledge, and Class Members by operation of law shall be deemed to have 

acknowledged, that the inclusion of “Unknown Claims” in the definition of 

“Plaintiffs’ Released Claims” and “Defendants’ Released Claims” was separately 
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bargained for and was a material element of the Settlement and was relied upon by 

each and all of Plaintiffs, Defendants, and the Company in entering into this 

Stipulation. 

B. Settlement Consideration 

2. In consideration for the full and final release, settlement, dismissal, and 

discharge of any and all of the Released Claims against the Released Parties, the 

Parties and the Company have agreed to the following: 

a. The Settlement Payments: 

i. Within five (5) business days after the date of entry of the 

Scheduling Order, Class Counsel shall provide complete wire transfer information 

and instructions, as well as a completed Form W-9, to the Company. 

ii. Within ten (10) business days after the date of entry of the 

Scheduling Order, the Company shall pay the Initial Settlement Amount Payment 

into the Escrow Account, provided that Lead Counsel has provided complete wire 

transfer information and instructions as well as a completed Form W-9 to the 

Company no later than five (5) business days after entry of the Scheduling Order. 

iii. No later than five (5) business days prior to the Settlement 

Hearing, the Company shall pay or cause its designee to pay the Remaining 

Settlement Amount Payment into the Escrow Account. 
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iv. Payment of the Settlement Amount shall be made by wire 

transfer into the Escrow Account; payment shall not be made by check. 

b. Defendants’ Released Parties (except for the Company and/or the 

Insurance Carriers or their successors-in-interest) shall bear no personal 

responsibility for any payment in connection with this Stipulation or the Settlement. 

c. If the Settlement Amount is not paid in a timely manner in 

accordance with Paragraph 2(a) above, Plaintiffs may exercise their right to 

terminate the Settlement under Paragraph 38 below. 

C. Scope of the Settlement 

3. Upon entry of the Order and Final Judgment, the Action shall be 

dismissed in its entirety and with prejudice.  Plaintiffs, Defendants, and the 

Company shall each bear his, her, or its own fees, costs, and expenses, except as 

expressly provided in this Stipulation; provided, however, that nothing herein shall 

affect Defendants’ rights to, and claims for, advancement or indemnity of their legal 

fees, costs, and expenses in connection with the Action, the Settlement, or any of 

Plaintiffs’ Released Claims, nor any claims that the Company or Defendants may 

have against their respective insurers, co-insurers, or reinsurers. 

4. Upon the Effective Date, Plaintiffs and each and every Class Member, 

on behalf of themselves and any and all of their respective successors-in-interest, 

successors, predecessors-in-interest, predecessors, representatives, trustees, 
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executors, administrators, estates, heirs, assigns, and transferees, immediate and 

remote, and any Person acting for or on behalf of, or claiming under, any of them, 

and each of them, together with their predecessors-in-interest, predecessors, 

successors-in-interest, successors, and assigns, each of the foregoing in their 

capacities as such only, shall have fully, finally, and forever released, settled, and 

discharged Defendants’ Released Parties from and with respect to every one of 

Plaintiffs’ Released Claims, and shall thereupon be forever barred and enjoined from 

commencing, instituting, prosecuting, or continuing to prosecute any of Plaintiffs’ 

Released Claims against any of Defendants’ Released Parties.   

5. Upon the Effective Date, Defendants and the Company, on behalf of 

themselves and any and all of their respective successors-in-interest, successors, 

predecessors-in-interest, predecessors, representatives, trustees, executors, 

administrators, estates, heirs, assigns, and transferees, immediate and remote, and any 

Person acting for or on behalf of, or claiming under, any of them, and each of them, 

together with their predecessors-in-interest, predecessors, successors-in-interest, 

successors, and assigns, each of the foregoing in their capacities as such only, shall 

have fully, finally, and forever released, settled, and discharged Plaintiffs’ Released 

Parties from and with respect to every one of Defendants’ Released Claims, and shall 

thereupon be forever barred and enjoined from commencing, instituting, 
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prosecuting, or continuing to prosecute any of Defendants’ Released Claims against 

any of Plaintiffs’ Released Parties. 

D. Class Certification 

6. Solely for the purposes of the Settlement and for no other purpose, the 

Parties and the Company agree to:  (a) certification of the Action as a non-opt-out 

class action pursuant to Court of Chancery Rules 23(a) and 23(b)(1) and (b)(2) on 

behalf of the Class; (b) appointment of Plaintiffs as Class representatives for the 

Class; and (c) appointment of Lead Counsel as Class counsel for the Class. 

7. The certification of the Class shall be binding only with respect to the 

Settlement and this Stipulation.  In the event that the Settlement or this Stipulation 

is terminated pursuant to its terms or the Effective Date fails to occur, the 

certification of the Class shall be deemed vacated and the Action shall proceed as 

though the Class had never been certified.  

E. Submission of the Settlement to the Court for Approval 

8. As soon as practicable after this Stipulation has been executed, the 

Parties shall jointly submit this Stipulation, together with its Exhibits, to the Court, 

and shall jointly apply to the Court for entry of the Scheduling Order. 

9. In accordance with the Scheduling Order, the Settlement Administrator 

shall mail, or cause to be mailed, by first class U.S. mail or other mail service if 

mailed outside the U.S., postage prepaid, the Notice to each Class Member at their 
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last known address appearing in the Securities Transfer Records.  The Company 

shall provide to the Settlement Administrator or Lead Counsel, at no cost to the 

Settlement Fund, Class Counsel, or the Settlement Administrator, the Securities 

Transfer Records, in an electronically-searchable form, such as Microsoft Excel, as 

promptly as practicable after the execution of this Stipulation and in no event later 

than ten (10) business days after execution of this Stipulation.  All record holders of 

stock or warrants who hold such stock or warrants on behalf of beneficial owners 

and who receive the Notice shall be requested to forward the Notice promptly to 

such beneficial owners.  Lead Counsel shall use reasonable efforts to provide notice 

to such beneficial owners by making additional copies of the Notice available to any 

record holder who, prior to the Settlement Hearing, requests the same for distribution 

to beneficial owners.  In accordance with the Scheduling Order, Lead Counsel or the 

Settlement Administrator shall also cause the Summary Notice to be published in 

the Investor’s Business Daily and over the PR Newswire.  Any and all Notice Costs 

shall be paid from the Settlement Fund, regardless of the form or manner of notice 

approved or directed by the Court and regardless of whether the Court declines to 

approve the Settlement or the Effective Date otherwise fails to occur.  In no event 

shall Plaintiffs, Defendants’ Released Parties, or any of their attorneys have any 

liability or responsibility for the Notice Costs.  In the event that the Settlement is 

terminated pursuant to the terms of this Stipulation, all Notice Costs and/or 
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Administration Costs actually paid or incurred shall not be returned or repaid to the 

Company or the Insurance Carriers. 

10. The Parties, the Company, and their respective attorneys agree to use 

their individual and collective best efforts to obtain Court approval of the Settlement 

as soon as practicable and to effect, take, or cause to be taken all actions, and to do, 

or cause to be done, all things reasonably necessary, proper, or advisable under 

applicable laws, regulations, and agreements to consummate and make effective, as 

promptly as practicable, the Settlement provided for in this Stipulation and the 

dismissal of the Action with prejudice.  The Parties, the Company, and their 

respective attorneys agree to cooperate fully with one another in seeking the Court’s 

approval of the Settlement and this Stipulation and to use their best efforts to effect 

the consummation of the Settlement. 

11. If the Settlement embodied in this Stipulation is approved by the Court, 

the Parties shall request that the Court enter the Order and Final Judgment. 

F. Stay Pending Court Approval 

12. The Parties and the Company hereby agree to stay the proceedings in 

the Action, to file no further actions against the Released Parties asserting any 

Released Claims, and to stay and not to initiate any and all other proceedings other 

than those incident to the Settlement itself, pending the occurrence of the Effective 

Date.  The Parties’ (and any third-parties’) respective deadlines to respond to any 
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filed or served pleadings, motions, or discovery requests are extended indefinitely.  

Any Party may inform the recipient of any subpoenas issued in connection with the 

Action (regardless of which Party issued the subpoena) that the proceedings in the 

Action are stayed pending approval of the Settlement and entry of the Order and 

Final Judgment. 

13. The Parties and the Company agree to use their best efforts to seek the 

stay and dismissal of, and to oppose entry of any interim or final relief in favor of, 

any Class Member, in any other proceedings against any of Defendants, the 

Company, or any other of Defendants’ Released Parties that challenge the Settlement 

or otherwise assert or involve, directly or indirectly, a Plaintiffs’ Released Claim 

against any of Defendants’ Released Parties. 

14. Notwithstanding Paragraphs 12 and 13 above, nothing herein shall in 

any way impair or restrict the rights of any Party or the Company to defend this 

Stipulation or the Settlement or to otherwise respond in the event any Person objects 

to this Stipulation, the Settlement, the Order and Final Judgment, the Fee and 

Expense Award, or the Plan of Allocation. 

G. Conditions of Settlement 

15. The Effective Date of the Settlement shall be deemed to occur on the 

occurrence or written waiver of all of the following events, which events the Parties 

and the Company shall use their best efforts to achieve: 
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a. the payment in full of the Settlement Amount into the Escrow 

Account in accordance with Paragraph 2(a) above; 

b. the Court’s certification of the Class as a non-opt-out settlement 

class; 

c. the Court’s entry of the Order and Final Judgment, including the 

Releases substantially in the form set out in this Stipulation and the dismissal with 

prejudice of the Action without the award of any damages, costs, or fees and 

expenses, except as provided for in this Stipulation; and 

d. the Order and Final Judgment becoming Final.  

16. Upon the occurrence of the Effective Date, any and all remaining 

interest or right in the Settlement Fund of Defendants, the Company, or any other of 

Defendants’ Released Parties, including, but not limited to, the Insurance Carriers, 

shall be absolutely and forever extinguished, and the Releases provided under this 

Stipulation shall be effective. 

H. Attorneys’ Fees and Expenses 

17. Lead Counsel intends to petition the Court for a Fee and Expense 

Award, which application will be wholly inclusive of any request for attorneys’ fees 

and expenses on behalf of any Class Member or his, her, or its counsel in connection 

with the Settlement.  The Parties and the Company acknowledge and agree that any 

Fee and Expense Award in connection with the Settlement shall be paid from the 
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Settlement Fund and shall reduce the Settlement consideration paid to the Class 

accordingly.  Class Counsel’s application for a Fee and Expense Award is not the 

subject of any agreement among the Parties and the Company, except as set forth in 

this Stipulation. 

18. The Fee and Expense Award shall be paid from the Settlement Fund to 

Class Counsel immediately upon award by the Court, notwithstanding the existence 

of any timey filed objections to the Fee and Expense Award or any appeal or 

potential for appeal therefrom, or collateral attack on the Fee and Expense Award, 

the Settlement, or any part thereof, subject to Class Counsel’s obligation to make 

refunds or repayments to the Settlement Fund, plus accrued interest at the same net 

rate as is earned by the Settlement Fund, if the Settlement is terminated pursuant to 

the terms of this Stipulation or if, as a result of any appeal or further proceedings on 

remand, or successful collateral attack, the Fee and Expense Award is reduced or 

reversed and such order reducing or reversing the award has become Final.  Class 

Counsel shall make the appropriate refund or repayment in full no later than twenty 

(20) business days after:  (a) receiving from Defendants or the Company a notice of 

termination of the Settlement pursuant to the terms of this Stipulation; or (b) any 

order disapproving, reducing, reversing, or otherwise modifying the Fee and 

Expense Award has become Final. 
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19. This Stipulation, the Settlement, the Order and Final Judgment, and 

whether the Order and Final Judgment becomes Final, are not conditioned upon the 

approval of any Fee and Expense Award, either at all or in any particular amount, 

by the Court.  The Fee and Expense Award may be considered separately from this 

Stipulation and the proposed Settlement.  Any disapproval or modification of the 

Fee and Expense Award by the Court or on appeal shall not (a) affect or delay the 

enforceability of this Stipulation or the Settlement, (b) provide any Party the right to 

terminate the Settlement, (c) affect or delay the binding effect or finality of the Order 

and Final Judgment or the release of the Released Claims against the Released 

Parties, or (d) prevent the occurrence of the Effective Date. 

20. Lead Counsel warrants that no portion of any Fee and Expense Award 

shall be paid to Plaintiffs or any Class Member, except as may be approved by the 

Court.  

21. Lead Counsel shall be responsible for allocating and paying any portion 

of the Fee and Expense Award to any other counsel or any Class Member.  

Defendants’ Released Parties shall not have any liability to any counsel for any Class 

Member for any claimed attorneys’ fees and expenses in connection with the Action 

or the Settlement.  
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I. The Settlement Fund 

22. The Settlement Fund shall be used to pay:  (a) any Taxes or Tax 

Expenses; (b) any Administration Costs or Notice Costs; (c) any Fee and Expense 

Award awarded by the Court; and (d) any other costs or fees approved by the Court.  

The Net Settlement Fund shall be distributed pursuant to the Plan of Allocation 

proposed by Plaintiffs and Lead Counsel or such other plan of allocation approved 

by the Court. 

23. Except as provided herein or pursuant to orders of the Court, the Net 

Settlement Fund shall remain in the Escrow Account prior to the Effective Date.  All 

funds held by the Escrow Agent shall be deemed to be in the custody of the Court 

and shall remain subject to the jurisdiction of the Court until such time as the funds 

shall be distributed or returned to the Company and/or the Insurance Carriers 

pursuant to the terms of this Stipulation and/or further order of the Court. 

24. The Escrow Agent shall invest any funds in the Escrow Account 

exclusively in United States Treasury Bills (or a mutual fund invested solely in such 

instruments) and shall collect and reinvest all interest accrued thereon, except that 

any residual cash balances up to the amount that is insured by the FDIC may be 

deposited in any account that is fully insured by the FDIC.  In the event that the yield 

on United States Treasury Bills is negative, in lieu of purchasing such Treasury Bills, 

all or any portion of the funds held by the Escrow Agent may be deposited in any 
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account that is fully insured by the FDIC or backed by the full faith and credit of the 

United States.  Additionally, if short-term placement of the funds is necessary, all or 

any portion of the funds held by the Escrow Agent may be deposited in any account 

that is fully insured by the FDIC or backed by the full faith and credit of the United 

States. 

25. The Settlement Fund is intended to be a “qualified settlement fund” 

within the meaning of Treasury Regulation § 1.468B-1, and Lead Counsel, as 

administrator of the Settlement Fund within the meaning of Treasury Regulation 

§ 1.468B-2(k)(3), shall be solely responsible for timely and properly filing or 

causing to be filed all informational and other tax returns as may be necessary or 

appropriate (including, without limitation, the returns described in Treasury 

Regulation § 1.468B-2(k)) for the Settlement Fund.  Lead Counsel shall also be 

responsible for causing payment to be made from the Settlement Fund of any Taxes 

owed with respect to the Settlement Fund.  Upon written request, the Company shall 

provide to Lead Counsel the statement described in Treasury Regulation § 1.468B-

3(e).  Lead Counsel, as administrator of the Settlement Fund within the meaning of 

Treasury Regulation § 1.468B-2(k)(3), shall timely make such elections as are 

necessary or advisable to carry out this Paragraph, including, as necessary, making 

a “relation back election,” as described in Treasury Regulation § 1.468B-1(j), to 

cause the qualified settlement fund to come into existence at the earliest allowable 
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date, and shall take or cause to be taken all actions as may be necessary or 

appropriate in connection therewith. 

26. All Taxes and Tax Expenses shall be paid out of the Settlement Fund, 

and shall be timely paid, or caused to be paid, by Lead Counsel and without further 

order of the Court.  Any tax returns prepared for the Settlement Fund (as well as the 

election set forth therein) shall be consistent with the previous Paragraph and in all 

events shall reflect that all Taxes on the income earned by the Settlement Fund shall 

be paid out of the Settlement Fund as provided herein.  Defendants’ Released Parties 

shall have no responsibility or liability for any such Taxes or Tax Expenses or the 

acts or omissions of Lead Counsel or its agents with respect to the payment of Taxes 

or Tax Expenses, as described herein.  

27. The Settlement is not a claims-made settlement.  Upon the occurrence 

of the Effective Date, none of Defendants, the Company, the Insurance Carriers, any 

other Defendants’ Released Parties, or any other Person who or which paid any 

portion of the Settlement Amount, shall have any right to the return of the Settlement 

Fund or any portion thereof for any reason whatsoever. 

28. Notwithstanding the fact that the Effective Date of the Settlement has 

not yet occurred, Lead Counsel may pay from the Settlement Fund, without further 

approval from Defendants or the Company or further order of the Court, all Notice 

Costs or Administration Costs actually incurred and paid or payable.  Such costs and 
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expenses shall include, without limitation, the actual costs of printing and mailing 

the Notice, publishing the Summary Notice, reimbursements to nominee owners for 

forwarding the Notice to their beneficial owners, the administrative expenses 

incurred and fees charged by the Settlement Administrator in connection with 

providing notice and administering the Settlement, and the fees, if any, of the Escrow 

Agent.  In the event that the Settlement is terminated pursuant to the terms of this 

Stipulation, all Notice Costs, Administration Costs, Taxes, or Tax Expenses actually 

paid or incurred, including any related fees, shall not be returned or repaid to the 

Company and/or the Insurance Carriers. 

J. Settlement Administration 

29. Plaintiffs and/or Class Counsel shall retain the Settlement 

Administrator to provide notice of the Settlement to the Class and for the 

disbursement of the Net Settlement Fund to eligible Class Members.  Defendants’ 

Released Parties shall not have any involvement in or any responsibility, authority, 

or liability whatsoever for the selection of the Settlement Administrator, the giving 

of Notice to the Class, or the disbursement of the Net Settlement Fund to eligible 

Class Members. 

30. Defendants and the Company shall cooperate with Lead Counsel in 

providing notice of the Settlement to the Class and administering the Settlement, 

which cooperation shall include, but not be limited to, the Company providing to the 
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extent available the Merger Records in accordance with Paragraph 31 below and 

Defendants and the Company making reasonable efforts to identify all Excluded 

Persons.  

31. For purposes of distributing the Net Settlement Fund to eligible Class 

Members, the Company, at no cost to the Settlement Fund, Class Counsel, or the 

Settlement Administrator, shall: (i) within ten (10) business days after the Court’s 

entry of the Scheduling Order, provide, or cause to be provided, to Lead Counsel or 

the Settlement Administrator in an electronically-searchable form, such as Microsoft 

Excel, the Merger Records for the Merger Record Holders and the Allocation 

Report;  and (ii) within twenty (20) business days after the Court’s entry of the 

Scheduling Order, provide, or cause to be provided, to Lead Counsel or the 

Settlement Administrator in an electronically-searchable form, such as Microsoft 

Excel, the Merger Records for Excluded Persons and Redeeming Stockholders.  

32. In addition to the information to be provided under Paragraph 31 above, 

Defendants and the Company, at the request of Plaintiffs and/or Class Counsel, and 

at no cost to the Settlement Fund, Plaintiffs, Class Counsel, or the Settlement 

Administrator, shall make reasonable efforts to provide such additional information 

as may be required to distribute the Net Settlement Fund to eligible Class Members 

and to ensure that the Net Settlement Fund is paid only to eligible Class Members 

and not to Excluded Persons, including, without limitation, using reasonable efforts 
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to obtain suppression letters from Excluded Persons and/or Excluded Persons’ 

brokers if requested to do so by the DTC. 

33. Excluded Persons shall not have any right to receive any part of the 

Settlement Fund for his, her, or its own account(s) (i.e., accounts in which he, she, 

or it holds a proprietary interest), or any additional amount based on any claim 

relating to the fact that Settlement proceeds are being received by any other 

stockholder, in each case under any theory, including, but not limited to, contract, 

application of statutory or judicial law, or equity. 

34. Plaintiffs and Class Counsel shall propose the Plan of Allocation, 

subject to Court approval.  The Net Settlement Fund shall be distributed to eligible 

Class Members in accordance with the Plan of Allocation stated in the Notice or 

such other plan of allocation as may be approved by the Court.  Notwithstanding 

anything to the contrary in this Stipulation, the Plan of Allocation is not a necessary 

term of the Settlement or this Stipulation, and it is not a condition of the Settlement 

or this Stipulation that any particular plan of allocation be approved by the Court.  

Plaintiffs and Class Counsel may not cancel or terminate the Settlement (or this 

Stipulation) based on the Court’s or any appellate court’s ruling with respect to the 

Plan of Allocation or any other plan of allocation in connection with the Settlement.  

Defendants and the Company shall not object in any way to the Plan of Allocation 
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or any other plan of allocation, and shall not have any involvement with executing, 

or liability for, any Court-approved plan of allocation.  

35. The Net Settlement Fund shall be distributed to eligible Class Members 

only after the Effective Date of the Settlement and after:  (a) all Notice Costs, all 

Administration Costs, all Taxes, and any Fee and Expense Award have been paid 

from the Settlement Fund or reserved; and (b) the Court has entered the Class 

Distribution Order.  At such time that Lead Counsel, in its sole discretion, deems it 

appropriate to move forward with the distribution of the Net Settlement Fund to the 

Class, Lead Counsel will apply to the Court, on notice to Defendants’ Counsel and 

Company Counsel, for the Class Distribution Order.  

36. Payment pursuant to the Class Distribution Order shall be final and 

conclusive against all Class Members.  Plaintiffs, Defendants, the Company, and the 

other Defendants’ Released Parties, and each of their respective counsel, shall have 

no liability whatsoever for the investment or distribution of the Settlement Fund or 

the Net Settlement Fund, the determination, administration, or calculation of any 

payment from the Net Settlement Fund, the nonperformance of the Settlement 

Administrator or a nominee holding shares or warrants on behalf of a Class Member, 

the payment or withholding of Taxes (including interest and penalties) owed by the 

Settlement Fund, or any losses incurred in connection therewith.  
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37. All proceedings with respect to the administration of the Settlement and 

distribution pursuant to the Class Distribution Order shall be subject to the exclusive 

jurisdiction of the Court. 

K. Termination of Settlement; Effect of Termination 

38. Plaintiffs and Defendants (as a Defendant group that unanimously 

agrees amongst themselves) shall each have the right to terminate the Settlement and 

this Stipulation by providing a Termination Notice to the other parties to this 

Stipulation within thirty (30) calendar days of:  (a) the Court’s final refusal to enter 

the Scheduling Order in any material respect and such final refusal decision has 

become Final; (b) the Court’s refusal to approve this Stipulation, the Settlement, or 

any part of it that materially affects any Party’s or the Company’s rights or 

obligations hereunder and such final refusal decision has become Final; (c) the 

Court’s declining to enter the Order and Final Judgment in any material respect and 

such final refusal decision has become Final; or (d) the date upon which the Order 

and Final Judgment is modified or reversed in any material respect by an appellate 

court and such order modifying or reversing the Order and Final Judgment becomes 

Final.  In addition to the foregoing, Plaintiffs shall have the unilateral right to 

terminate the Settlement and this Stipulation, by providing a Termination Notice 

within thirty (30) calendar days of any failure of the full payment of the Settlement 

Amount into the Escrow Account in a timely manner in accordance with Paragraph 
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2(a) of this Stipulation.  For the avoidance of doubt, the Parties stipulate and agree 

that any change to the scope or substance of the Releases provided for in this 

Stipulation and the Settlement would constitute a material change that gives rise to 

each of the Parties’ rights to terminate this Stipulation and the Settlement.  Neither 

a modification nor a reversal on appeal of any Fee and Expense Award awarded by 

the Court or any order modifying or rejecting the Plan of Allocation shall be deemed 

a material modification of the Order and Final Judgment or this Stipulation. 

39. In the event that the Settlement is terminated pursuant to the terms of 

Paragraph 38 of this Stipulation or the Effective Date otherwise fails to occur for 

any other reason, then (a) the Settlement and this Stipulation (other than this 

Paragraph 39 and Paragraphs 7, 9, 18, 23, 26, 36, 40, 42, 43, 59, and 60 of this 

Stipulation) shall be canceled and terminated; (b) any judgment entered in the Action 

and any related orders entered by the Court shall in all events be treated as vacated, 

nunc pro tunc; (c) the Releases provided under the Settlement shall be null and void; 

(d) the fact of, and negotiations and other discussions leading to, the Settlement shall 

not be admissible in any proceeding before any court or tribunal; (e) all proceedings 

in the Action shall revert to their status as of immediately prior to the execution of 

the MOU on October 27, 2022, and no materials created by or received from any 

Party or the Company that were used in, obtained during, or related to the Settlement 

discussions shall be admissible for any purpose in any court or tribunal, or used, 
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absent consent from the disclosing party, for any other purpose or in any other 

capacity, except to the extent that such materials are otherwise required to be 

produced during discovery in the Action or in any other litigation; (f) the Parties 

shall jointly petition the Court for a revised schedule for trial; (g) the Parties and the 

Company shall proceed in all respects as if the Settlement and this Stipulation (other 

than this Paragraph) had not been entered into by the Parties and the Company; and 

(h) within thirty (30) calendar days after joint written notification of termination is 

sent by the Parties’ counsel to the Escrow Agent, the Settlement Fund (including 

accrued interest thereon, and any other change in value as a result of the investment 

of all or any portion of the Settlement Fund, and any funds received by Class Counsel 

consistent with Paragraph 18 of this Stipulation), less any Notice Costs and 

Administration Costs actually incurred, paid, or payable, and less any Taxes and Tax 

Expenses paid, due, or owing, shall be refunded by the Escrow Agent directly to the 

Persons who made payments pursuant to Paragraph 2(a) above in such amounts as 

directed by Defendants’ Counsel and/or Company Counsel.  In the event that the 

funds received by Class Counsel consistent with Paragraph 18 of this Stipulation 

above have not been refunded to the Settlement Fund within the thirty (30) calendar 

days specified in this Paragraph, those funds shall be refunded by the Escrow Agent 

immediately upon their deposit into the Escrow Account directly to the Persons who 

made payment pursuant to Paragraph 2(a) above in such amounts as directed by 
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Defendants’ Counsel and/or Company Counsel consistent with Paragraph 18 of this 

Stipulation. 

L. No Admission of Liability 

40. It is expressly understood and agreed that neither the Settlement nor 

any act or omission in connection therewith is intended or shall be deemed or argued 

to be evidence of or to constitute an admission or concession by:  (a) Defendants, 

the Company, or any of Defendants’ Released Parties as to (i) the truth of any fact 

alleged by Plaintiffs, (ii) the validity of any claims or other issues raised, or which 

might be or might have been raised, in the Action or in any other litigation, (iii) the 

deficiency of any defense that has been or could have been asserted in the Action or 

in any other litigation, or (iv) any wrongdoing, fault, or liability of any kind by any 

of them, which each of them expressly denies; or (b) Plaintiffs that any of their 

claims are without merit, that any of Defendants had meritorious defenses, or that 

damages recoverable from Defendants under the Complaint would not have 

exceeded the Settlement Amount. 

41. The Released Parties may file this Stipulation and/or the Order and 

Final Judgment in any action that has been or may be brought against them in order 

to support a claim or defense based on principles of res judicata, collateral estoppel, 

release, good faith settlement, judgment bar or reduction, or any other theory of 
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claim preclusion or issue preclusion or similar defense or counterclaim or in 

connection with any insurance litigation. 

M. Miscellaneous Provisions 

42. The Company warrants that, as to the payments made or to be made on 

behalf of the Company or Defendants pursuant to the Settlement and this Stipulation, 

at the time of entering into this Stipulation and at the time of such payment, to the 

best of its knowledge, neither the Company nor the Insurance Carriers are insolvent, 

nor will the payment required to be made on behalf of the Company or Defendants 

render the Company or the Insurance Carriers insolvent, within the meaning of 

and/or for the purposes of the United States Bankruptcy Code, including §§ 101 and 

547 thereof. 

43. In the event of the entry of a Final order of a court of competent 

jurisdiction determining the transfer of money to the Settlement Fund or any portion 

thereof on behalf of the Company or Defendants to be a preference, voidable 

transfer, fraudulent transfer, or similar transaction and any portion thereof is required 

to be returned, and such amount is not promptly deposited into the Settlement Fund 

by others, then, at the election of Plaintiffs, the Parties shall jointly move the Court 

to vacate and set aside the Releases given and the Order and Final Judgment entered 

pursuant to this Stipulation, in which event (i) the Releases and the Order and Final 

Judgment shall be null and void; (ii) the Parties shall be restored to their respective 
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positions in the litigation as provided in Paragraph 39 of this Stipulation; (iii) Class 

Counsel shall refund the Fee and Expense Award consistent with Paragraph 18 of 

this Stipulation; and (iv) any cash amounts in the Settlement Fund (less any Taxes 

paid, due, or owing with respect to the Settlement Fund, and less any Notice and 

Administration Costs actually incurred, paid, or payable) shall be returned to the 

Company and/or the Insurance Carriers as provided in Paragraph 39 of this 

Stipulation.  

44. The Parties, the Company, and their respective counsel agree to 

cooperate fully with one another to obtain (and, if necessary, defend on appeal) all 

necessary approvals of the Court required of this Stipulation, and to use best efforts 

to promptly agree upon and execute all such other documentation as may be 

reasonably required to obtain final approval by the Court of the Settlement. 

45. This Stipulation shall be deemed to have been mutually prepared by the 

Parties and the Company and shall not be construed against any of them by reason 

of authorship.  

46. The Parties and the Company agree that in the event of any breach of 

this Stipulation, all of the Parties’ and the Company’s rights and remedies at law, 

equity, or otherwise, are expressly reserved. 

47. This Stipulation may be executed in one or more counterparts, each of 

which shall be deemed to be an original and all of which shall constitute one and the 
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same document.  Any signature to this Stipulation by means of facsimile or other 

electronic means shall be treated in all manner and respects as an original signature 

and shall be considered to have the same binding legal effect as if it were the original 

signed version thereof and without any necessity for delivery of the original signed 

signature pages in order for this to constitute a binding agreement. 

48. The headings herein are used for the purpose of convenience only and 

are not meant to have legal effect. 

49. If any deadline set forth in this Stipulation or the Exhibits thereto falls 

on a Saturday, Sunday, or legal holiday, that deadline will be continued to the next 

business day. 

50. Each counsel or other person executing this Stipulation on behalf of any 

Party or the Company warrants that he or she has the full authority to bind his or her 

principal to this Stipulation. 

51. Plaintiffs represent and warrant that none of Plaintiffs’ Released Claims 

have been assigned, encumbered, or in any manner transferred, in whole or in part.  

52. This Stipulation shall not be modified or amended, nor shall any 

provision of this Stipulation be deemed waived, unless such modification, 

amendment, or waiver is in writing and executed by or on behalf of all of the Parties 

and the Company (or their successors-in-interest). 
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53. Any failure by any Party or the Company to insist upon the strict 

performance by any other Party or the Company of any of the provisions of this 

Stipulation shall not be deemed a waiver of any of the provisions hereof, and such 

Party or the Company, notwithstanding such failure, shall have the right thereafter 

to insist upon the strict performance of any and all of the provisions of this 

Stipulation to be performed by such other Party or the Company.  Waiver by any 

Party or the Company of any breach of this Stipulation by any other Party or the 

Company shall not be deemed a waiver of any other prior or subsequent breach of 

this Stipulation, and failure by any Party or the Company to assert any claim for 

breach of this Stipulation shall not be deemed to be a waiver as to that or any other 

breach and will not preclude any Party or the Company from seeking to remedy a 

breach and enforce the terms of this Stipulation.   

54. This Stipulation is and shall be binding upon, and shall inure to the 

benefit of, the Parties and the Company (and, in the case of the Releases, all Released 

Parties as third-party beneficiaries), and their respective legal representatives, heirs, 

executors, administrators, predecessors, successors, predecessors-in-interest, 

successors-in-interest, and assigns, including, without limitation, any corporation or 

other entity with which any party hereto may merge, reorganize, or otherwise 

consolidate. 
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55. Notwithstanding the entry of the Order and Final Judgment, the Court 

shall retain jurisdiction with respect to the implementation, enforcement, and 

interpretation of the terms of this Stipulation and the Settlement, and all of the Parties 

and the Company submit to the jurisdiction of the Court for all matters relating to 

the administration, enforcement, and consummation of the Settlement and the 

implementation, enforcement, and interpretation of this Stipulation.  Each of the 

Parties and the Company (i) consents to personal jurisdiction in any such action (but 

no other action) brought in the Court, (ii) consents to service of process on such 

Party or the Company by email to its undersigned counsel, and (iii) waives any 

objection to venue in the Court and any claim that the Court is an inconvenient 

forum. 

56. The construction and interpretation of this Stipulation, and any and all 

disputes arising out of or relating in any way to this Stipulation, shall be governed 

by and construed in accordance with the laws of the State of Delaware and without 

regard to the laws that might otherwise govern under principles of conflicts of law 

applicable hereto.  Any action arising under or to enforce this Stipulation or any 

portion thereof, shall be commenced and maintained only in this Court. 

57. Without further order of the Court, the Parties may agree to reasonable 

extensions of time to carry out any of the provisions of this Stipulation. 
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58. Except as otherwise provided herein, each Party and the Company shall 

bear its own costs. 

59. Whether or not this Stipulation is approved by the Court and whether 

or not the Settlement is consummated, or the Effective Date occurs, the Parties, the 

Company, and their respective counsel shall use their best efforts to keep all 

negotiations, discussions, acts performed, agreements, drafts, documents signed, and 

proceedings in connection with this Stipulation confidential. 

60. All agreements made and orders entered during the course of this 

Action relating to the confidentiality of information, including, without limitation, 

the Confidentiality Order, shall survive the Settlement and entry of the Order and 

Final Judgment.  

61. This Stipulation and the Exhibits (Exhibit A: [Proposed] Scheduling 

Order With Respect to Notice and Settlement Hearing; Exhibit B: Notice of 

Pendency and Proposed Settlement of Stockholder Class Action, Settlement 

Hearing, and Right to Appear; Exhibit C: Summary Notice of Pendency and 

Proposed Settlement of Stockholder Class Action, Settlement Hearing, and Right to 

Appear; and Exhibit D: [Proposed] Order and Final Judgment) constitute the entire 

agreement among the Parties and the Company with respect to the subject matter 

hereof.  The Exhibits are incorporated by reference as if set forth herein verbatim, 

and the terms of all Exhibits are expressly made part of this Stipulation, provided, 



50 

however, that if there exists a conflict or inconsistency between the terms of this 

Stipulation and the terms of any Exhibit, the terms of the Stipulation shall prevail.  

No representations, warranties, or inducements have been made to or relied upon by 

any Party or the Company concerning this Stipulation or its Exhibits, other than the 

representations, warranties, and covenants expressly set forth in this Stipulation or 

the Exhibits. 

62. The Parties and the Company intend this Stipulation and the Settlement 

to be a final and complete resolution of all disputes asserted or which could be 

asserted by Plaintiffs and any other Class Members against Defendants’ Released 

Parties with respect to Plaintiffs’ Released Claims.  Accordingly, Plaintiffs, 

Defendants, the Company, and their respective counsel agree not to assert in any 

forum that this Action was brought by Plaintiffs or defended by Defendants or the 

Company in bad faith or without a reasonable basis.  Plaintiffs, Defendants, and the 

Company represent and agree that the terms of the Settlement reached between 

Plaintiffs, Defendants, and the Company were negotiated at arm’s-length and in 

good faith by Plaintiffs, Defendants, and the Company, and reflect a settlement that 

was reached voluntarily based upon adequate information and sufficient discovery 

and after consultation with experienced legal counsel. 

63. While retaining their right to deny that the claims asserted in the Action 

were meritorious, Defendants, the Company, and their respective counsel, in any 
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statement made to any media representative (whether or not for attribution) will not 

assert that the Action was commenced or prosecuted in bad faith, nor will they deny 

that the Action was commenced and prosecuted in good faith and is being settled 

voluntarily after consultation with competent legal counsel.  In all events, the Parties, 

the Company, and their respective counsel shall not make any accusations of 

wrongful or actionable conduct by any Party or the Company concerning the 

prosecution, defense, and resolution of the Action, and shall not otherwise suggest 

that the Settlement constitutes an admission of any claim or defense alleged. 

64. No opinion or advice concerning the tax consequences of the proposed 

Settlement to individual Class Members is being given or will be given by Plaintiffs, 

Defendants, the Company, or their respective counsel; nor is any representation or 

warranty in this regard made by virtue of this Stipulation.  Each Class Member’s tax 

obligations, and the determination thereof, are the sole responsibility of the Class 

Member, and it is understood that the tax consequences may vary depending on the 

particular circumstances of each individual Class Member. 

IN WITNESS WHEREOF, the Parties and the Company, through their 

undersigned counsel, have executed this Stipulation effective as of the date first set 

forth above. 
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Dated: November 17, 2022 

Of Counsel: 

Mark Lebovitch 
Jeroen van Kwawegen 
Christopher J. Orrico 
Thomas G. James 
Margaret Sanborn-Lowing 
BERNSTEIN LITOWITZ BERGER 

& GROSSMANN LLP 
1251 Avenue of the Americas  
New York, New York 10020 
(212) 554-1400

BERNSTEIN LITOWITZ BERGER 
& GROSSMANN LLP 

 /s/ Glenn R. McGillivray 
Gregory V. Varallo (Bar No. 2242) 
Glenn R. McGillivray (Bar No. 6057) 
500 Delaware Avenue, Suite 901 
Wilmington, Delaware 19801 
(302) 364-3600 

Counsel for Plaintiffs Edgar 
Vaynshteyn and Anthony Franchi

Of Counsel: 

John A. Neuwirth 
Joshua S. Amsel 
Evert J. Christensen, Jr. (Bar No. 4996) 
Matthew S. Connors (Bar No. 5598) 
Nicole E. Prunetti 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
(212) 310-8000 

Brad S. Karp 
Lewis R. Clayton 
PAUL, WEISS, RIFKIND, WHARTON 
 & GARRISON LLP 
1285 Avenue of the Americas 
New York, New York 10019 
(212) 373-3000 

ROSS ARONSTAM & MORITZ LLP 

 /s/ Bradley R. Aronstam 
Bradley R. Aronstam (Bar No. 5129) 
S. Michael Sirkin (Bar No. 5389) 
Roger S. Stronach (Bar No. 6208) 
Hercules Building 
1313 North Market Street, Suite 1001 
Wilmington, Delaware 19801 
(302) 576-1600 

Counsel for Defendants Michael Klein, 
Jeremy Paul Abson, Glenn R. August, 
Mark Klein, Malcolm S. McDermid, 
Karen G. Mills, Michael Eck, M. Klein 
and Company, LLC, Churchill Sponsor 
III, LLC, and The Klein Group, LLC 
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Of Counsel: 

Jonathan K. Youngwood 
Rachel Sparks Bradley 
SIMPSON THACHER & BARTLETT LLP 
425 Lexington Avenue 
New York, New York 10017  
(212) 455-2000 

Stephen P. Blake 
SIMPSON THACHER & BARTLETT LLP 
2475 Hanover Street 
Palo Alto, California 94304 
(650) 251-5000

RICHARDS, LAYTON & FINGER, P.A.  

 /s/ Raymond J. DiCamillo 
Raymond J. DiCamillo (Bar No. 3188) 
Kevin M. Gallagher (Bar No. 5337) 
Matthew D. Perri (Bar No. 6066) 
920 North King Street 
Wilmington, Delaware 19801 
(302) 651-7700 

Counsel for MultiPlan Corporation
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

IN RE STRAIGHT PATH
COMMUNICATIONS INC.
CONSOLIDATED STOCKHOLDER
LITIGATION

C.A. No. 2017-0486-SG

STIPULATION AND AGREEMENT OF SETTLEMENT, 
COMPROMISE, AND RELEASE WITH DEFENDANT DAVIDI JONAS

This Stipulation and Agreement of Settlement, Compromise, and Release 

With Defendant Davidi Jonas, dated August 12, 2022 (the “Stipulation”), is entered 

into by and among: (i) Lead Plaintiff and Class Representative Ardell Howard 

(“Lead Plaintiff”), on behalf of herself and the Class (as defined in Paragraph 1(f) 

below); (ii) defendant Davidi Jonas (“D. Jonas” or “Settling Defendant”); and 

(iii) non-party Verizon Communications Inc. (“Verizon”) (Lead Plaintiff, D. Jonas, 

and Verizon, together, the “Settling Parties”).1  Subject to the terms and conditions 

set forth herein and the approval of the Court of Chancery of the State of Delaware 

(the “Court”) under Delaware Court of Chancery Rule 23, the Settlement embodied 

in this Stipulation is intended to be a full and final disposition of the claims asserted 

1 All terms herein with initial capitalization shall, unless defined elsewhere in this 
Stipulation, have the meanings given to them in Paragraph 1 below.   

EFiled:  Aug 12 2022 11:31AM EDT 
Transaction ID 67925839
Case No. 2017-0486-SG
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against Settling Defendant in the above-captioned stockholder class action (the 

“Action”). 

This Stipulation does not release, resolve, compromise, settle, or discharge 

any claims brought by Lead Plaintiff against non-settling defendants Howard Jonas, 

The Patrick Henry Trust, or IDT Corporation (together with its parents, affiliates, 

subsidiaries, officers, directors, predecessors, successors, and assigns, “IDT”) 

(collectively, “Non-Settling Defendants,” and together with D. Jonas, 

“Defendants”).

WHEREAS:

A. On July 5, 2017, former co-lead plaintiff JDS1 LLC (“JDS1”) filed a 

Verified Class Action and Derivative Complaint against IDT Corporation (“IDT”), 

The Patrick Henry Trust, Howard Jonas, D. Jonas, K. Chris Todd, William F. Weld, 

and Fred S. Zeidman (the “JDS1 Action”).

B. On July 11, 2017, former co-lead plaintiff the Arbitrage Fund (“TAF”) 

filed a Verified Class Action Complaint against IDT Corporation, Howard Jonas, 

and The Patrick Henry Trust (the “TAF Action”).

C. On July 14, 2017, plaintiffs JDS1 and TAF filed a Stipulation and 

Proposed Order for Consolidation. 

D. On July 24, 2017, the Court granted plaintiffs JDS1 and TAF’s 

Stipulation and Order for Consolidation, consolidating the JDS1 Action and the TAF 
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Action (the “Consolidated Action”), appointing JDS1 and TAF as co-lead plaintiffs 

in the Consolidated Action, and appointing Bernstein Litowitz Berger & Grossmann 

LLP (“BLB&G”), Labaton Sucharow LLP (“Labaton”) and Entwistle & Cappucci 

LLP (“Entwistle”) as co-lead counsel in the Consolidated Action.

E. On July 26, 2017, the Court entered a Stipulation and Order of 

Dismissal of Certain Defendants Without Prejudice, which dismissed K. Chris Todd, 

William F. Weld, and Fred S. Zeidman (collectively, the “Special Committee 

Directors”) as defendants without prejudice.  

F. On August 14, 2017, Defendants filed motions to dismiss.  

G. On August 29, 2017, plaintiffs JDS1 and TAF filed a Verified 

Consolidated Amended Class Action and Derivative Complaint (the “Amended 

Complaint” or “Complaint”) against IDT, Howard Jonas, D. Jonas, and The Patrick 

Henry Trust, and nominal Defendant Straight Path Communications, Inc. (“Straight 

Path”).  The Amended Complaint asserted breach of fiduciary duty claims against 

Howard Jonas, Davidi Jonas, and The Patrick Henry Trust in connection with the 

Acquisition, and a claim for aiding and abetting those breaches of fiduciary duty 

against IDT.  

H. On September 13, 2017, the IDT Defendants and D. Jonas each filed 

Motions to Dismiss the Amended Complaint. 
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I. On September 24, 2017, the IDT Defendants and D. Jonas each filed 

their Opening Briefs in Support of their Motions to Dismiss the Amended 

Complaint. 

J. On October 13, 2017, plaintiffs JDS1 and TAF filed their brief in 

opposition to IDT Defendants’ and Davidi Jonas’s Motions to Dismiss the Amended 

Complaint. 

K. On October 26, 2017, the IDT Defendants and D. Jonas each filed their 

reply briefs in further support of their Motions to Dismiss the Amended Complaint.

L. On November 3, 2017, the Court held oral argument on Defendants’ 

motions to dismiss.  

M. On November 20, 2017, the Court entered a Letter Order staying 

discovery in the Action on the basis that the direct and derivative claims asserted in 

the Complaint would not be ripe until the Acquisition either closed or failed.  

N. On July 3, 2018, the Court entered an Order denying Defendants’ 

Motions to Dismiss, except with respect to Count IV of the Amended Complaint for 

a declaratory judgment prior to the closing of the Acquisition and the imposition of 

a constructive trust, which was dismissed as moot.

O. On July 13, 2018, the IDT Defendants filed an application for 

certification of an interlocutory appeal.
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P. On July 23, 2018, plaintiffs JDS1 and TAF filed their Opposition to the 

IDT Defendants’ Application for Certification of an Interlocutory Appeal.

Q. On July 26, 2018, the Court issued a Letter Opinion and Order 

certifying an interlocutory appeal of the Court’s Memorandum Order denying 

Defendants’ motions to dismiss.

R. On July 27, 2018, the IDT Defendants filed their Notice of Appeal from 

an Interlocutory Order.

S. On August 3, 2018, the Delaware Supreme Court accepted the 

interlocutory appeal.

T. On August 8, 2018, the Court entered a Stipulation and Order 

Regarding Further Proceedings which, among other things, stayed discovery 

pending the Delaware Supreme Court’s decision on the interlocutory appeal.

U. On February 22, 2019, the Delaware Supreme Court issued an order 

affirming this Court’s order denying Defendants’ motions to dismiss.

V. On March 5, 2019, the IDT Defendants and D. Jonas each filed their 

Answers to the Amended Complaint.

W. On March 12, 2019, the Delaware Supreme Court issued a Mandate 

affirming the Court’s order denying Defendants’ motions to dismiss.

X. Discovery commenced in March 2019 and substantially concluded in 

March 2021.  During that period, co-lead counsel served seven sets of requests for 
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production (including 147 individual requests for production), nine sets of 

interrogatories (including 165 individual interrogatories), and three sets of requests 

for admission (including 41 individual requests for admission), and served 

subpoenas on 14 third parties.  Co-lead counsel reviewed over 450,000 documents, 

consisting of over 3,400,000 pages, produced in this Action by parties and third 

parties.  Co-lead counsel have deposed 22 witnesses (including nine expert 

witnesses) and defended 13 witnesses (including six expert witnesses).  

Approximately 350 hours of deposition time has been taken in this case.  The parties 

also exchanged 18 expert reports (including 10 opening and 8 rebuttal expert 

reports).

Y. On January 24, 2020, JDS1 and TAF filed a Motion for Class 

Certification. 

Z. On October 14, 2020, Ardell Howard moved to intervene as an 

additional plaintiff under Rule 24 or, alternatively, for permissive joinder under Rule 

20(a) (the “Intervention Motion”).

AA. On November 24, 2020, the Court heard oral argument on the 

Intervention Motion.

BB. On July 2, 2021, the IDT Defendants filed their brief in Opposition to 

the Class Certification Motion and D. Jonas filed a Joinder in IDT Defendants’ 

Opposition to the Class Certification Motion.
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CC. The IDT Defendants and D. Jonas each filed Motions for Summary 

Judgment on July 6, 2021.

DD. On July 20, 2021, the Court granted Ardell Howard’s Intervention 

Motion.

EE. On August 2, 2021, JDS1 and TAF filed their Reply Brief in Further 

Support of the Class Certification Motion.

FF. On August 5, 2021, JDS1 and TAF filed their Omnibus Answering 

Brief in Opposition Defendants’ Motions for Summary Judgment.

GG. On August 26, 2021, the IDT Defendants and D. Jonas each filed reply 

briefs in support of their respective Motions for Summary Judgment.

HH. On September 27, 2021, Defendants filed a Sur-reply in further 

opposition to the Class Certification Motion.

II. On October 7, 2021, JDS1 and TAF filed a Sur-sur-reply in further 

support of the Class Certification Motion.

JJ. On November 9, 2021, the Court held oral argument on both (i) the 

Class Certification Motion, and (ii) Defendants’ Motions for Summary Judgment.

KK. On February 17, 2022, the Court issued a Memorandum Opinion 

denying Defendants’ Motions for Summary Judgment.

LL. On March 10, 2022, JDS1 withdrew from the case as a co-lead  plaintiff 

and proposed class representative.   
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MM. On March 11, 2022, the Court issued a Memorandum Opinion 

pertaining to the Class Certification Motion that (i) ordered an evidentiary hearing 

pertaining to TAF’s adequacy to serve as a class representative and (ii) did not 

address “the Rule 23(a) factors of typicality, adequacy, commonality, and 

numerosity, or the Rule 23(b) framework[.]”  

NN. On March 16, 2022, Ardell Howard filed a Motion for Appointment as 

Class Representative and Co-Lead Plaintiff (the “Ardell Howard Appointment 

Motion”).

OO. On May 5, 2022, Defendants filed an opposition to the Ardell Howard 

Appointment Motion. 

PP. On May 9, 2022, Lead Plaintiff filed a reply brief in support of the 

Ardell Howard Appointment Motion. 

QQ. On May 11, 2022, the Court heard oral argument on the Ardell Howard 

Appointment Motion.

RR. On May 11-12, 2022, the Court held an evidentiary hearing regarding 

TAF’s adequacy to serve as lead plaintiff and class representative.

SS. On May 16, 2022, the Court issued a bench ruling that (i) appointed 

Ardell Howard as lead plaintiff and class representative and (ii) denied TAF’s 

motion to be appointed as lead plaintiff and class representative.
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TT. On May 18, 2022, the parties participated in a mediation before Vice 

Chancellor Paul A. Fioravanti, Jr.

UU. On June 9, 2022, the Court entered an Order Appointing Ardell Howard 

as Lead Plaintiff and Class Representative.  The order appointed BLB&G and 

Labaton as co-lead counsel (together, “Lead Counsel”) and The Weiser Law Firm, 

P.C. as “Additional Counsel” to Lead Plaintiff Ardell Howard.

VV. On June 14, 2022, the Court entered an Order Granting Motion for 

Class Certification and certifying a non-opt-out class pursuant to Court of Chancery 

Rules 23(a) and 23(b)(1).  

WW. As a result of extensive arms’-length negotiations, the Settling Parties 

reached an agreement in principle to settle the claims asserted in the Action against 

D. Jonas for $12,500,000 in cash, subject to Court approval.  The Settling Parties’ 

agreement-in-principle was memorialized in the Settlement Term Sheet with 

Defendant Davidi Jonas and Non-Party Verizon Communications Inc. executed on 

June 20, 2022 (the “Term Sheet”).  This Stipulation (together with the Exhibits 

hereto), which has been duly executed by the undersigned signatories on behalf of 

their respective clients, reflects the final and binding agreement among the Settling 

Parties and supersedes the Term Sheet.

XX. On June 21, 2022, Lead Plaintiff filed a motion to sever and stay her 

claims against D. Jonas (the “Motion to Sever and Stay”).  The Motion to Sever 
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and Stay informed the Court of Lead Plaintiff’s agreement-in-principle with D. Jonas 

and his indemnitor, Verizon, to settle the claims against D. Jonas, subject to Court 

approval.  The Motion to Sever and Stay also requested that the Court enter an order 

severing Lead Plaintiff’s claims against D. Jonas from her claims against Non-

Settling Defendants and staying Lead Plaintiff’s claims against D. Jonas pending the 

Court’s consideration and approval of the proposed Settlement.   

YY. Lead Plaintiff, through Lead Counsel, has conducted an investigation 

and pursued extensive discovery relating to the claims and the underlying events and 

transactions alleged in the Action.  Lead Counsel has analyzed the evidence adduced 

during their investigation and fact discovery as described above, and has also 

researched the applicable law with respect to the claims asserted in the Action and 

the potential defenses thereto.  This investigation and the settlement negotiations 

among the Settling Parties, as well as the Court’s February 17, 2022 Memorandum 

Opinion denying Defendants’ Motions for Summary Judgment, Lead Counsel’s 

discussions with Verizon’s representatives and independent analysis of Verizon’s 

indemnification obligation for D. Jonas, and the status of negotiations with the Non-

Settling Defendants, have provided Lead Plaintiff with a detailed basis upon which 

to assess the relative strengths and weaknesses of Lead Plaintiff’s position and 

Settling Defendant’s position in this litigation, as well as the benefits of reaching 

this Settlement in advance of trial.  
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ZZ. Based upon their investigation and prosecution of the Action, Lead 

Plaintiff and Lead Counsel have concluded that the terms and conditions of the 

Settlement and this Stipulation are fair, reasonable, and adequate to Lead Plaintiff 

and the other members of the Class and in their best interests.  Based on her direct 

oversight of the prosecution of this matter, along with the input of Lead Counsel, 

Plaintiff has agreed to settle the claims asserted in the Action against Settling 

Defendant pursuant to the terms and provisions of this Stipulation, after considering: 

(i) the substantial benefits that Lead Plaintiff and the other members of the Class will 

receive from the Settlement; (ii) the attendant risks of litigation of the claims asserted 

against Setting Defendant; and (iii) the desirability of permitting the Settlement to 

be consummated as provided by the terms of this Stipulation.  The Settlement and 

this Stipulation shall in no event be construed as, or deemed to be, evidence of a 

concession by Lead Plaintiff of any infirmity in the claims asserted in the Action. 

AAA. Settling Defendant denies all allegations of wrongdoing, fault, liability, 

or damage to Lead Plaintiff and as well as each and every other member of the Class, 

and further denies that Lead Plaintiff has asserted a valid claim against him.  Settling 

Defendant further denies that he engaged in any wrongdoing or committed any 

violation of law or breach of duty and believes that he acted properly, in good faith, 

and in a manner consistent with his legal duties and is entering into the Settlement 

and this Stipulation in cooperation with Verizon, solely to avoid the burden and 
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expense of continued litigation and to resolve each of the Released Plaintiff’s Claims 

as against the Released Settling Defendant’s Persons.  The Settlement and this 

Stipulation shall in no event be construed as, or deemed to be, evidence of or an 

admission or concession on the part of Settling Defendant with respect to any claim 

or factual allegation or of any fault or liability or wrongdoing or damage whatsoever 

or any infirmity in the defenses that Settling Defendant has or could have asserted. 

BBB. The Settling Parties recognize that the Action has been filed and 

prosecuted by Lead Plaintiff in good faith and defended by Settling Defendant in 

good faith and further that the Settlement Amount to be paid, and the other terms of 

the Settlement as set forth herein, were negotiated at arms’-length, in good faith, and 

reflect an agreement that was reached voluntarily after consultation with experienced 

legal counsel.

NOW THEREFORE, it is STIPULATED AND AGREED, by and among 

Lead Plaintiff (individually and on behalf of the Class), D. Jonas, and Verizon that, 

subject to the approval of the Court under Court of Chancery Rule 23, for good and 

valuable consideration set forth herein and conferred on Lead Plaintiff and the Class, 

the sufficiency of which is acknowledged, the claims asserted in the Action against 

Settling Defendant shall be finally and fully settled, compromised, and dismissed 

with prejudice, and that the Released Plaintiff’s Claims shall be finally and fully 

compromised, resolved, discharged, settled, and dismissed with prejudice against 
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the Released Settling Defendant’s Persons, and that the Released Settling 

Defendant’s Claims shall be finally and fully compromised, resolved, discharged, 

settled, and dismissed with prejudice against the Released Plaintiff’s Persons, in the 

manner set forth herein.

I. DEFINITIONS

1. In addition to the terms defined elsewhere in this Stipulation, the 

following capitalized terms, used in this Stipulation and any Exhibits attached hereto 

and made a part hereof, shall have the meanings given to them below: 

(a) “Acquisition” means Verizon’s acquisition of Straight Path on 

February 28, 2018. 

(b) “Acquisition Consideration” means shares of Verizon stock 

paid in connection with the Acquisition worth a cash equivalent of $184.00 per share 

of Straight Path Class B common stock.

(c) “Additional Counsel” means The Weiser Law Firm, P.C.

(d) “Amended Complaint” or “Complaint” means the Verified 

Consolidated Amended Class Action and Derivative Complaint filed in the Action 

on August 29, 2017 (Transaction ID 61042271), which Lead Plaintiff adopted in her 

declaration in support of her motion to intervene/for permissive joinder on October 

13, 2020. 

(e) “Cede” means Cede & Co., Inc.
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(f) “Class” means the class certified by the Court in its June 14, 

2022 opinion and order and is defined as all record and beneficial holders of Straight 

Path Class B Common Stock, as of February 28, 2018 (the date of the consummation 

of Verizon’s acquisition of Straight Path) (the “Closing”), who received Acquisition 

Consideration, together with their respective successors and assigns.  Excluded from 

the Class are (i) Defendants and the Immediate Family Members of the Individual 

Defendants; (ii) Straight Path; (iii) any parent, subsidiary, or affiliate of IDT, 

Straight Path, or The Patrick Henry Trust; (iv) any person or entity who is or was as 

of the Closing a partner, executive officer, director, or controlling person of any of 

the foregoing; (v) any entity in which any of the foregoing has or had as of Closing 

a controlling interest; (vi) Defendants’ directors’ and officers’ liability insurance 

carriers, and any parents, affiliates, or subsidiaries thereof; and (vii) the legal 

representatives, agents, heirs, successors, and assigns of any such excluded party 

(each of the foregoing, an “Excluded Stockholder,” and together, the “Excluded 

Stockholders”).

(g) “Class Counsel” means Lead Counsel, Additional Counsel, 

Entwistle & Cappucci LLP, and any other legal counsel who, at the direction and 

under the supervision of Lead Counsel, performed services on behalf of the Class in 

the Action. 

(h) “Class Member” means a member of the Class.
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(i) “Defendants” means, collectively, Settling Defendant and Non-

Settling Defendants.

(j) “DTC” means the Depository Trust & Clearing Corporation, 

including its subsidiary the Depository Trust Company.

(k) “DTC Participants” means the DTC participants to which DTC 

distributed the Merger Consideration.

(l) “Effective Date” means the first date by which all of the events 

and conditions specified in Paragraph 31 of this Stipulation have been met and have 

occurred or have been waived.

(m) “Escrow Account” means the account maintained by Bernstein 

Litowitz Berger & Grossmann LLP at Citibank, N.A. into which the Settlement 

Amount shall be deposited.  

(n) “Escrow Agent” means Citibank, N.A.

(o) “Final,” when referring to the Judgment or any other court order, 

means (i) if no appeal is filed, the expiration date of the time provided for filing or 

noticing any motion for reconsideration, reargument, appeal, or other review of the 

order; or (ii) if there is an appeal from the Judgment or order, (a) the date of final 

dismissal of all such appeals, or the final dismissal of any proceeding on certiorari, 

reconsideration, or otherwise, or (b) the date the judgment or order is finally affirmed 

on an appeal, the expiration of the time to file a petition for a writ of certiorari, 
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reconsideration, reargument, or other form of review, or the denial of a writ of 

certiorari, reconsideration, reargument, or other form of review, and, if certiorari, 

reconsideration, or other form of review is granted, the date of final affirmance 

following review pursuant to that grant; provided, however, that any disputes or 

appeals relating solely to (i) the amount, payment, or allocation of attorneys’ fees 

and expenses or (ii) the plan of allocation of the Settlement proceeds (as submitted 

or subsequently modified) shall have no effect on finality for purposes of 

determining the date on which the Judgment becomes Final and shall not otherwise 

prevent, limit or otherwise affect the Judgment, or prevent, limit, delay or hinder 

entry of the Judgment.

(p) “Immediate Family Members” means children, stepchildren, 

parents, stepparents, spouses, siblings, mothers-in-law, fathers-in-law, sons-in-law, 

daughters-in-law, brothers-in-law, and sisters-in-law.  As used in this Paragraph, 

“spouse” shall mean a husband, a wife, or a partner in a state-recognized domestic 

relationship or civil union.

(q) “Individual Defendants” means Davidi Jonas and Howard 

Jonas.

(r) “Judgment” means the Order and Final Judgment, substantially 

in the form attached hereto as Exhibit D, to be entered by the Court approving the 

Settlement.
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(s) “Lead Counsel” means Bernstein Litowitz Berger & Grossmann 

LLP and Labaton Sucharow LLP.

(t) “Litigation Expenses” means costs and expenses incurred in 

connection with commencing, prosecuting, and settling the Action through June 20, 

2022, for which Lead Counsel intend to apply to the Court for payment from the 

Settlement Fund.

(u) “Net Settlement Fund” means the Settlement Fund less: (i) any 

Taxes; (ii) any Notice and Administration Costs; (iii) any attorneys’ fees and/or 

Litigation Expenses awarded by the Court from the Settlement Fund, including any 

incentive award to Lead Plaintiff to be deducted solely from any award of attorneys’ 

fees and Litigation Expenses; and (iv) any other costs or fees approved by the Court.

(v) “Notice” means the Notice of Pendency of Stockholder Class 

Action and Proposed Settlement with Defendant Davidi Jonas, Settlement Hearing, 

and Right to Appear, substantially in the form attached hereto as Exhibit B, which 

is to be mailed (or emailed) to Class Members.

(w) “Notice and Administration Costs” means the costs, fees, and 

expenses that are incurred by the Settlement Administrator and/or Lead Counsel in 

connection with: (i) providing notice to the Class; and (ii) administering the 

Settlement, including but not limited to the costs, fees, and expenses incurred in 

connection with the Escrow Account.
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(x) “Plan of Allocation” means the proposed plan of allocation of 

the Net Settlement Fund set forth in the Notice.

(y) “Released Claims” means, collectively, the Released Plaintiff’s 

Claims and the Released Settling Defendant’s Claims. 

(z) “Released Plaintiff’s Claims” means all rights, liabilities, suits, 

debts, obligations, demands, damages, losses, judgments, matters, issues, claims, 

and causes of action of every nature and description whatsoever, whether known 

claims or Unknown Claims, contingent or absolute, mature or not mature, liquidated 

or unliquidated, accrued or not accrued, concealed or hidden, direct or indirect, legal 

or equitable, and whether arising under federal, state, or foreign law that are, have 

been, could have been, could now be, or in the future could, can, or might be asserted 

in the Action or in any other court, tribunal, or proceeding by Lead Plaintiff, JDS1, 

TAF, or any other member of the Class, individually, or as a member of the Class 

directly (in their capacities as former Straight Path stockholders) against the 

Released Settling Defendant’s Persons that both (i) arise out of or relate to the 

ownership of Straight Path Class B Common Stock as of February 28, 2018 (the date 

of the consummation of the Acquisition) and (ii) arise out of or relate to the 

allegations, transactions, facts, matters, representations, or omissions involved, set 

forth, or referred to in the Complaint.  Released Plaintiff’s Claims do not cover, 

include, or release: (i) claims against the Non-Settling Defendants, together with 
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their parents, affiliates, subsidiaries, officers, directors, predecessors, successors, 

and assigns (except for D. Jonas and Verizon); (ii) claims against the Released 

Settling Defendant’s Persons arising from conduct occurring after the Effective 

Date; or (iii) claims relating to the enforcement of the Settlement (“Excluded 

Plaintiff’s Claims”).

(aa) “Released Plaintiff’s Persons” means Lead Plaintiff, JDS1, 

TAF all other Class Members, and Class Counsel, and their respective current and 

former heirs, spouses, children, executors, administrators, officers, directors, 

shareholders, interest holders, managers, partnerships, partners, trustees, trusts, 

controlled entities, advisors, members, representatives, parents, affiliates, 

subsidiaries, estates, agents, employees, predecessors, predecessors-in-interest, 

successors, successors-in-interest, beneficiaries, assigns, assignees, insurers, 

controlled entities, attorneys, and counsel.

(bb) “Released Persons” means, collectively, the Released Plaintiff’s 

Persons and the Released Settling Defendant’s Persons.  

(cc) “Released Settling Defendant’s Claims” means all rights, 

liabilities, suits, debts, obligations, demands, damages, losses, judgments, matters, 

issues, claims, and causes of action of every nature and description whatsoever, 

whether known claims or Unknown Claims, contingent or absolute, mature or not 

mature, liquidated or unliquidated, accrued or not accrued, concealed or hidden, 
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direct or indirect, legal or equitable, and whether arising under federal, state, or 

foreign law that are, have been, could have been, could now be, or in the future 

could, can, or might be asserted in the Action or in any other court, tribunal, or 

proceeding arising out of or relating to this litigation, including without limitation, 

all actions taken by Lead Plaintiff, JDS1, and/or TAF in connection with the 

initiation, prosecution, and settlement of the Action.  Released Settling Defendant’s 

Claims do not cover, include, or release (i) claims against the Released Settling 

Plaintiff’s Persons arising from conduct occurring after the Effective Date or 

(ii) claims relating to the enforcement of the Settlement (“Excluded Settling 

Defendant’s Claims”).

(dd) “Released Settling Defendant’s Persons” means D. Jonas and 

his heirs, spouse, children, executors, administrators, trustees, estates, agents, 

employees, predecessors, predecessors-in-interest, successors, successors-in-

interest, beneficiaries, assigns, advisors, counsel, and representatives (including 

Verizon, its affiliates, subsidiaries, controlled entities, predecessors, successors, and 

all of their past and present officers, directors, shareholders, interest holders, 

members, partners, attorneys, agents, employees, managers, representatives, and 

successors in interest). Notwithstanding the foregoing, the Settling Defendant’s 

Released Persons do not include any of the Non-Settling Defendants or any of their 
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parents, affiliates, subsidiaries, officers, directors, predecessors, successors, and 

assigns (except for D. Jonas and Verizon).

(ee) “Releases” means the releases set forth in Paragraphs 3-4 of this 

Stipulation.

(ff) “Scheduling Order” means the Order, substantially in the form 

attached hereto as Exhibit A, directing notice of the Settlement and scheduling 

Settlement-related events. 

(gg) “Settlement” means the partial settlement resolving this Action 

against Settling Defendant on the terms and conditions set forth in this Stipulation.  

(hh) “Settlement Administrator” means the settlement 

administrator selected by Lead Plaintiff to provide notice to the Class and administer 

the settlement.

(ii) “Settlement Amount” means $12,500,000 (United States 

Dollars) in cash.

(jj) “Settlement Fund” means the Settlement Amount plus any and 

all interest earned thereon.

(kk) “Settlement Hearing” means the hearing to be set by the Court 

under Delaware Court of Chancery Rule 23 to consider, among other things, final 

approval of the Settlement.
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(ll) “Settling Defendant’s Counsel” means the law firm Potter 

Anderson & Corroon LLP. 

(mm) “Straight Path” means Straight Path Communications, Inc.

(nn) “Summary Notice” means the Summary Notice of Pendency of 

Stockholder Class Action and Proposed Settlement with Defendant Davidi Jonas, 

Settlement Hearing, and Right to Appear, substantially in the form attached hereto 

as Exhibit C, to be published as set forth in the Scheduling Order.

(oo) “Taxes” means: (i) all federal, state, and/or local taxes of any 

kind on any income earned by the Settlement Fund; and (ii) the reasonable expenses 

and costs incurred by Class Counsel in connection with determining the amount of, 

and paying, any taxes owed by the Settlement Fund (including, without limitation, 

expenses of tax attorneys and accountants).

(pp) “Unknown Claims” means any Released Plaintiff’s Claims 

which Lead Plaintiff or any other Class Member does not know or suspect to exist 

in his, her, or its favor at the time of the release of such claims, and any Released 

Setting Defendant’s Claims which Settling Defendant or Verizon does not know or 

suspect to exist in his or its favor at the time of the release of such claims, which, if 

known by him, her, or it, might have affected his, her, or its decision(s) with respect 

to this Settlement.  With respect to any and all Released Claims, the Settling Parties 

stipulate and agree that, upon the Effective Date of the Settlement, Lead Plaintiff, 
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Settling Defendant, and Verizon shall expressly waive, and each of the other Class 

Members shall be deemed to have waived, and by operation of the Judgment shall 

have expressly waived, any and all provisions, rights, and benefits conferred by any 

law of any state or territory of the United States, or principle of common law or 

foreign law, which is similar, comparable, or equivalent to California Civil Code 

§1542, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR 
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.

Lead Plaintiff, Settling Defendant, and Verizon acknowledge, and each of the other 

Class Members shall be deemed by operation of law to have acknowledged, that the 

foregoing waiver was separately bargained for and a key element of the Settlement

(qq) “Verizon” means Verizon Communications Inc.

(rr) “Verizon’s Counsel” means Michael Holden, Vice President & 

Deputy General Counsel, and Jack Minnear, Associate General Counsel, Litigation, 

of Verizon; and Greenberg Traurig, LLP.

II. RELEASE OF CLAIMS

2. The obligations incurred pursuant to this Stipulation are in 

consideration of: (i) the full and final disposition of the Action as against Settling 

Defendant only; and (ii) the Releases provided for herein. 
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3. Pursuant to the Judgment, without further action by anyone, upon the 

Effective Date of the Settlement, Lead Plaintiff and each and every other member of 

the Class (including JDS1 and TAF), on behalf of themselves and any and all of their 

respective successors-in-interest, successors, predecessors-in-interest, predecessors, 

representatives, trustees, executors, administrators, estates, heirs, assigns, and 

transferees, immediate and remote, and any person or entity acting for or on behalf 

of, or claiming under, any of them, and each of them, together with their 

predecessors-in-interest, predecessors, successors-in-interest, successors, and 

assigns, each of the foregoing in their capacities as such only, shall be deemed to 

have, and by operation of law and of the Judgment shall have, fully, finally, and 

forever compromised, settled, released, resolved, relinquished, waived, and 

discharged any and all Released Plaintiff’s Claims against Settling Defendant and 

the other Released Settling Defendant’s Persons, and shall forever be barred and 

enjoined from prosecuting any and all Released Plaintiff’s Claims against any of the 

Released Settling Defendant’s Persons.  This Release shall not apply to any of the 

Excluded Plaintiff’s Claims.  Pursuant to 10 Del. C. § 6304(b) and any similar laws 

or statutes, the Parties hereby agree that damages recoverable for any injury arising 

out of or relating to the claims asserted in the Action, or the subject matter of the 

Action, against the Non-Settling Defendants or any alleged tortfeasor other than the 

Released Defendant’s Persons will be reduced by the greater of (i) the Settlement 
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Amount or (ii) the pro rata share of the liability or responsibility for such damages, 

if any, of the Settling Defendant or any other Released Defendant’s Persons, should 

it be determined that the Settling Defendant or any other Released Defendant’s 

Persons are joint tortfeasors.  This language is intended to comply with 10 Del. C. § 

6304(b) and any similar laws or statutes so as to preclude liability of the Settling 

Defendant or any other Released Defendant’s Persons to any other alleged 

tortfeasors for contribution, whether denominated as contribution, indemnification, 

or otherwise.

4. Pursuant to the Judgment, without further action by anyone, upon the 

Effective Date of the Settlement, D. Jonas and Verizon, on behalf of themselves and 

any and all of their respective successors-in-interest, successors, predecessors-in-

interest, predecessors, representatives, trustees, executors, administrators, estates, 

heirs, assigns, and transferees, immediate and remote, and any person or entity acting 

for or on behalf of, or claiming under, any of them, and each of them, together with 

their predecessors-in-interest, predecessors, successors-in-interest, successors, and 

assigns, each of the foregoing in their capacities as such only, shall be deemed to 

have, and by operation of law and of the Judgment shall have, fully, finally, and 

forever compromised, settled, released, resolved, relinquished, waived, and 

discharged any and all Released Settling Defendant’s Claims against Lead Plaintiff 

and the other Released Plaintiff’s Persons, and shall forever be barred and enjoined 
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from prosecuting any and all Released Settling Defendant’s Claims against any of 

the Released Plaintiff’s Persons.  This Release shall not apply to any of the Excluded 

Settling Defendant’s Claims.

5. Notwithstanding Paragraphs 3-4 above, nothing in the Judgment shall 

bar any action by any of the Settling Parties to enforce or effectuate the terms of this 

Stipulation or the Judgment.

III. SETTLEMENT CONSIDERATION

6. In consideration of the settlement of the Released Plaintiff’s Claims 

against the Released Settling Defendant’s Persons, Verizon shall pay or caused to 

be paid the full amount of the $12,500,000 Settlement Amount into the Escrow 

Account by wire transfer as follows: (i) $1,000,000 shall be paid into the Escrow 

Account no later than ten (10) business days after the later of (a) Verizon’s Counsel’s 

receipt via email to jack.minnear@verizon.com and michael.holden@verizon.com 

of notice of entry of the Scheduling Order or (b) Verizon’s Counsel’s receipt via 

email to jack.minnear@verizon.com and michael.holden@verizon.com of 

satisfactory payment instructions, including wiring instructions that include the bank 

name, ABA routing number, account name, and account number, and a satisfactory 

signed W-9 reflecting a valid Settlement Fund name, Settlement Fund address, and 

Settlement Fund taxpayer identification number for the qualified settlement fund in 

which the Settlement Amount is to be deposited, and any other W-9s reasonably 
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required by Verizon; and (ii) $11,500,000 shall be paid into the Escrow Account no 

later than ten (10) business days prior to the date of the Settlement Hearing.  If 

Verizon fails to cause the full payment of the Settlement Amount in a timely manner, 

Lead Plaintiff may seek an executable judgment compelling payment of the 

Settlement Amount or exercise her right under Paragraph 33 below to terminate the 

Settlement.  Payment of the Settlement Amount shall be made by wire transfer into 

the Escrow Account; payment shall not be made by check.  For the avoidance of 

doubt, D. Jonas is not and shall in no way be responsible for payment of the 

Settlement Amount.

IV. USE OF SETTLEMENT FUND

7. The Settlement Fund shall be used to pay: (i) any Taxes; (ii) any Notice 

and Administration Costs; (iii) any attorneys’ fees and/or Litigation Expenses 

awarded by the Court from the Settlement Fund, including any incentive award to 

Lead Plaintiff to be deducted solely from any award of attorneys’ fees and Litigation 

Expenses; and (iv) any other costs and fees approved by the Court.  The balance 

remaining in the Settlement Fund, that is, the Net Settlement Fund, shall be 

distributed to Class Members pursuant to the proposed Plan of Allocation or such 

other plan of allocation approved by the Court.

8. Except as provided herein or pursuant to orders of the Court, the Net 

Settlement Fund shall remain in the Escrow Account prior to the Effective Date.  All 
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funds held by the Escrow Agent shall be deemed to be in the custody of the Court 

and shall remain subject to the jurisdiction of the Court until such time as the funds 

shall be distributed or returned pursuant to the terms of this Stipulation and/or further 

order of the Court.  The Escrow Agent shall invest any funds in the Escrow Account 

exclusively in United States Treasury Bills (or a mutual fund invested solely in such 

instruments) and shall collect and reinvest all interest accrued thereon, except that 

any residual cash balances up to the amount that is insured by the FDIC may be 

deposited in any account that is fully insured by the FDIC.  In the event that the yield 

on United States Treasury Bills is negative, in lieu of purchasing such Treasury Bills, 

all or any portion of the funds held by the Escrow Agent may be deposited in any 

account that is fully insured by the FDIC or backed by the full faith and credit of the 

United States.  Additionally, if short-term placement of the funds is necessary, all or 

any portion of the funds held by the Escrow Agent may be deposited in any account 

that is fully insured by the FDIC or backed by the full faith and credit of the United 

States.  

9. The Settling Parties agree that the Settlement Fund is intended to be a 

Qualified Settlement Fund within the meaning of Treasury Regulation § 1.468B-1 

and that BLB&G, as administrator of the Settlement Fund within the meaning of 

Treasury Regulation §1.468B-2(k)(3), shall be solely responsible for filing or 

causing to be filed all informational and other tax returns as may be necessary or 
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appropriate (including, without limitation, the returns described in Treasury 

Regulation §1.468B-2(k)) for the Settlement Fund.  BLB&G shall also be 

responsible for causing payment to be made from the Settlement Fund of any Taxes 

owed with respect to the Settlement Fund.  The Released Settling Defendant’s 

Persons shall not have any liability or responsibility for any such Taxes.  As required 

by Treasury Regulation §1.468B-3(e), Verizon will timely provide to BLB&G the 

statement described in such Treasury Regulation and will attach a copy of such 

statement to its federal income tax return.  BLB&G, as administrator of the 

Settlement Fund within the meaning of Treasury Regulation §1.468B-2(k)(3), shall 

timely make such elections as are necessary or advisable to carry out this Paragraph, 

including, as necessary, making a “relation back election,” as described in Treasury 

Regulation §1.468B-1(j), to cause the Qualified Settlement Fund to come into 

existence at the earliest allowable date, and shall take or cause to be taken all actions 

as may be necessary or appropriate in connection therewith.

10. All Taxes shall be paid out of the Settlement Fund, and shall be timely 

paid, or caused to be paid, by BLB&G and without further order of the Court.  Any 

tax returns prepared for the Settlement Fund (as well as the election set forth therein) 

shall be consistent with the previous Paragraph and in all events shall reflect that all 

Taxes on the income earned by the Settlement Fund shall be paid out of the 

Settlement Fund as provided herein.  
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11. The Settlement is not a claims-made settlement.  Upon the occurrence 

of the Effective Date, neither Verizon, Settling Defendant, their insurance carriers, 

the other Released Settling Defendant’s Persons, or any other person or entity who 

or which paid any portion of the Settlement Amount shall have any right to the return 

of the Settlement Fund or any portion thereof for any reason whatsoever.

12. Notwithstanding the fact that the Effective Date of the Settlement has 

not yet occurred, Lead Counsel may pay from the Settlement Fund, without further 

approval from Verizon or Settling Defendant, or further order of the Court, all Notice 

and Administration Costs actually incurred and paid or payable, up to $250,000.  

(“Notice and Administration Costs Cap”).  Following the Effective Date, Lead 

Counsel may pay from the Escrow Account, without further approval from Verizon 

or Settling Defendant or further of the Court, all Notice and Administration Costs 

exceeding the Notice and Administration Costs Cap.  Such costs and expenses shall 

include, without limitation, the actual costs of printing and mailing the Notice, 

publishing the Summary Notice, reimbursements to nominee owners for forwarding 

the Notice to their beneficial owners, the administrative expenses incurred, and fees 

charged by the Settlement Administrator in connection with providing notice and 

administering the Settlement, and the fees, if any, of the Escrow Agent.  If the 

Settlement is terminated pursuant to the terms of this Stipulation, all Notice and 

Administration Costs paid or incurred, including any related fees, shall not be 
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returned or repaid to Verizon, Settling Defendant, their insurance carriers, or any of 

the other Released Settling Defendant’s Persons, or any other person or entity who 

or which paid any portion of the Settlement Amount.

V. ATTORNEYS’ FEES AND LITIGATION EXPENSES

13. In connection with the Settlement, Lead Counsel will apply to the Court 

for a collective award of attorneys’ fees and payment of Litigation Expenses to Class 

Counsel (the “Fee and Expense Award”) to be paid solely from (and out of) the 

Settlement Fund.  In connection with Lead Counsel’s application for a Fee and 

Expense Award, Lead Plaintiff may petition the Court for an incentive award to be 

paid solely from any Fee and Expense Award to Class Counsel.  Lead Counsel’s 

application for a Fee and Expense Award is not the subject of any agreement among 

the Settling Parties other than what is set forth in this Stipulation.  

14. The Fee and Expense Award shall be paid to Lead Counsel from the 

Settlement Fund immediately upon award, notwithstanding the existence of any 

timely filed objections thereto, or potential for appeal therefrom, or collateral attack 

on the Settlement or any part thereof, subject to Class Counsel’s obligation to make 

appropriate refunds or repayments to the Settlement Fund, plus accrued interest at 

the same net rate as is earned by the Settlement Fund, if the Settlement is terminated 

pursuant to the terms of this Stipulation or if, as a result of any appeal or further 

proceedings on remand, or successful collateral attack, the Fee and Expense Award 
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is reduced or reversed and such order reducing or reversing the award has become 

Final.  Class Counsel shall make the appropriate refund or repayment in full no later 

than thirty (30) calendar days after: (i) receiving from Verizon’s Counsel notice of 

the termination of the Settlement; or (ii) any order disapproving, reducing, reversing, 

or otherwise modifying the Fee and Expense Award has become Final.  Any Fee and 

Expense Award is not a necessary term of this Stipulation and is not a condition of 

the Settlement embodied herein.  Neither Lead Plaintiff nor Class Counsel may 

cancel or terminate the Settlement based on this Court’s or any appellate court’s 

ruling with respect to any Fee and Expense Award.

15. Lead Counsel shall allocate the attorneys’ fees awarded amongst Class 

Counsel in a manner which they, in good faith, believe reflects the contributions of 

such counsel to the institution, prosecution, and settlement of the Action.  The 

Released Settling Defendant’s Persons shall have no responsibility for or liability 

whatsoever with respect to the allocation or award of any Fee and Expense Award 

to Class Counsel.  The Fee and Expense Award shall be payable solely from the 

Settlement Fund.

VI. SUBMISSION OF THE SETTLEMENT TO THE COURT FOR 
APPROVAL

16. As soon as practicable after execution of this Stipulation, Lead Plaintiff 

shall apply to the Court for entry of the Scheduling Order, substantially in the form 

attached hereto as Exhibit A, providing for, among other things: (i) the 
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dissemination by mail (or email) of the Notice; (ii) the publication of the Summary 

Notice; and (iii) the scheduling of the Settlement Hearing to consider: (a) final 

approval of the proposed Settlement, (b) the request that the Judgment, substantially 

in the form attached hereto as Exhibit D, be entered by the Court, (c) Lead Counsel’s 

application for an award of attorneys’ fees and Litigation Expenses and approval of 

the proposed Plan of Allocation, and (d) any objections to any of the foregoing.  The 

Settling Parties shall take all reasonable and appropriate steps to seek and obtain 

entry of the Scheduling Order.

17. The Settling Parties shall request at the Settlement Hearing that the 

Court approve the Settlement and enter the Judgment, substantially in the form 

attached hereto as Exhibit D.  The Settling Parties shall take all reasonable and 

appropriate steps to obtain entry of the Judgment.

18. The Judgment shall contain a bar order (“Bar Order”) that will, upon 

the Effective Date of the Settlement, bar any claims (i) against D. Jonas and the other 

Released Settling Defendant’s Persons or (ii) by D. Jonas and the other Released 

Settling Defendant’s Persons, against any other person or entity, in which the injury 

claimed is the claimant’s actual or threatened liability to Lead Plaintiff or any 

member of the Class, arising out of or relating to the claims asserted in, or arising 

out of or relating to the subject matter of, the Action, including without limitation 



34

any third-party claims for contribution in accordance with 10 Del. C. § 6304(b) and 

any similar laws and statutes.

VII. SETTLEMENT ADMINISTRATION

19. Lead Plaintiff shall retain a Settlement Administrator to provide notice 

of the Settlement and for the disbursement of the Net Settlement Fund to eligible 

Class Members.  D. Jonas, Verizon, and the other Released Settling Defendant’s 

Persons shall not have any involvement in or any responsibility, authority, or liability 

whatsoever for the selection of the Settlement Administrator.

20. Verizon shall cooperate with Lead Plaintiff in providing notice of the 

Settlement and administering the Settlement, by providing the Class Member 

Records in accordance with Paragraph 21 below, the Acquisition Records in 

accordance with Paragraph 22 below, and the information concerning Excluded 

Stockholders in accordance with Paragraph 23 below.  To assist Verizon’s 

identification of Excluded Stockholders in accordance with Paragraph 23 below, D. 

Jonas will use good faith efforts to identify Excluded Stockholders who are related 

to him.

21. For purposes of providing notice of the Settlement to potential Class 

Members, Verizon, at no cost to the Settlement Fund, Class Counsel, or the 

Settlement Administrator, has provided Lead Counsel with securities records (the 

“Class Member Records”) consisting of names and mailing addresses of all record 
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owners of Straight Path Class B Common Stock (“Record Owners”) who held 

shares of Straight Path Class B Common Stock at the Closing and received the 

Acquisition Consideration (“Acquisition Record Owners”).  

22. For purposes of distributing the Net Settlement Fund to Class Members, 

within ten (10) business days following entry of the Judgment by the Court, Verizon, 

at no cost to the Settlement Fund, Class Counsel, or the Settlement Administrator, 

shall use reasonable efforts to provide or cause to be provided to the Settlement 

Administrator or Lead Counsel in an electronically searchable form, such as Excel, 

if available, the following information (the “Acquisition Records”):

(a) the names, mailing addresses and, if available, email addresses 

of all Acquisition Records Owners and the number of shares of Straight Path Class 

B Common Stock held by those persons and entities at the Closing and for which 

they received the Acquisition Consideration; and

(b) the most recent pre-Acquisition Securities Position Report for 

Straight Path Class B Common Stock from DTC, which shall include, for each DTC 

participant, the participant’s “DTC number,” the number of shares of Straight Path 

Class B Common Stock held by each DTC participant, and the correct address or 

other contact information used to communicate with the appropriate representatives 

of each such DTC participant.
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23. Attached hereto as Schedule 1 is a list of persons and entities identified 

by the Settling Defendant as Excluded Stockholders or identified as former officers 

and directors of Straight Path.  For the avoidance of doubt, Schedule 1 hereto does 

not include all potential Excluded Stockholders, including the named Defendants 

Howard Jonas, The Patrick Henry Trust, and IDT Corporation.  For each of the 

Excluded Stockholders listed on Schedule 1, Verizon shall, within ten (10) business 

days following entry of the Judgment by the Court, at no cost to the Settlement Fund, 

Class Counsel, or the Settlement Administrator, provide the Settlement 

Administrator or Lead Counsel with the following information to the extent 

available to Verizon:

(a) an indication of whether information available to Verizon shows 

that the Excluded Stockholder was, at the Closing, either (i) a Record Owner of 

shares of Straight Path Class B Common Stock or (ii) a beneficial owner of shares 

of Straight Path Class B Common Stock whose shares were held via a financial 

institution on behalf of the Excluded Stockholder (“Beneficial Owner”); 

(b) the number of shares of Straight Path Class B Common Stock 

beneficially owned by the Excluded Stockholder at the Closing and for which the 

Excluded Stockholder received the Acquisition Consideration (“Excluded Shares”); 

and 



37

(c) for each Excluded Stockholder that is a Beneficial Owner, the 

name and “DTC Number” of the financial institution where their Excluded Shares 

were held and the Excluded Stockholder’s account number at such financial 

institution.

24. Verizon shall cooperate with reasonable requests from Lead Counsel to 

obtain from the DTC and provide to the Settlement Administrator or Lead Counsel 

additional information as may be required to distribute the Net Settlement Fund to 

Class Members and not to Excluded Parties, including, without limitation, 

requesting from DTC information sufficient to identify all DTC participants who 

received the Acquisition Consideration in connection with the Acquisition and the 

number of shares as to which each DTC participant received payment (and/or the 

amount of consideration each DTC participant received).  Verizon shall also use 

reasonable efforts to obtain suppression letters from Excluded Stockholders and/or 

Excluded Stockholders’ brokers if requested to do so by DTC. 

25. Defendants and other Excluded Stockholders shall not have any right 

to receive any part of the Settlement Fund for his, her, or its own account(s) (i.e., 

accounts in which he, she, or it holds a proprietary interest, but not including 

accounts managed on behalf of others), or any additional amount based on any claim 

relating to the fact that Settlement proceeds are being received by any other 
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stockholder, in each case under any theory, including but not limited to contract, 

application of statutory or judicial law, or equity.  

26. Any person or entity listed on Schedule 1 as an Excluded Shareholder 

may object to the designation by advising Class Counsel or the Settlement 

Administrator in writing of his, her, or its objection no later than fourteen (14) 

calendar days prior to the Settlement Hearing.  Any such objection must be resolved 

before any funds from the Net Settlement Fund are distributed to Class Members.  If 

a dispute concerning the designation of a person or entity as an Excluded 

Stockholder cannot otherwise be resolved, Class Counsel shall present the dispute 

to the Court for final determination of whether such person or entity is an Excluded 

Stockholder.  Under no circumstances shall D. Jonas, Verizon, Lead Plaintiff, or 

Class Counsel be liable for designating a person or entity as an Excluded 

Stockholder, or for the failure to designate any person or entity as an Excluded 

Stockholder.  

27. The Net Settlement Fund shall be distributed to Class Members in the 

accordance with the proposed Plan of Allocation set forth in the Notice or such other 

plan of allocation as may be approved by the Court.  The Plan of Allocation proposed 

in the Notice is not a necessary term of the Settlement or of this Stipulation and it is 

not a condition of the Settlement or of this Stipulation that any particular plan of 

allocation be approved by the Court.  Lead Plaintiff and Lead Counsel may not 
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cancel or terminate the Settlement (or this Stipulation) based on this Court’s or any 

appellate court’s ruling with respect to the Plan of Allocation or any other plan of 

allocation in this Action.  D. Jonas, Verizon, and the other Released Settling 

Defendant’s Persons shall not object in any way to the Plan of Allocation or any 

other plan of allocation in this Action and shall not have any involvement with the 

application of the Court-approved plan of allocation.

28. The Net Settlement Fund shall be distributed to Class Members only 

after the Effective Date of the Settlement and after: (i) all Notice and Administration 

Costs, all Taxes, and any Fee and Expense Award have been paid from the 

Settlement Fund or reserved; and (ii) the Court has entered an order authorizing the 

specific distribution of the Net Settlement Fund (the “Class Distribution Order”).  

At such time that Lead Counsel, in their sole discretion, deems it appropriate to move 

forward with the distribution of the Net Settlement Fund to the Class, Lead Counsel 

will apply to the Court, on notice to counsel for Settling Defendant and Verizon, for 

the Class Distribution Order.  

29. Payment pursuant to the Class Distribution Order shall be final and 

conclusive against all Class Members.  Lead Plaintiff, Settling Defendant, Verizon, 

and the other Released Settling Defendant’s Persons and their respective counsel, 

shall have no liability whatsoever for the investment or distribution of the Settlement 

Fund or the Net Settlement Fund, the determination, administration, or calculation 
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of any payment from the Net Settlement Fund, the nonperformance of the Settlement 

Administrator or a nominee holding shares on behalf of a Class Member, the 

payment or withholding of Taxes (including interest and penalties) owed by the 

Settlement Fund, or any losses incurred in connection therewith.

30. All proceedings with respect to the administration of the Settlement and 

distribution pursuant to the Class Distribution Order shall be subject to the exclusive 

jurisdiction of the Court.

VIII. CONDITIONS OF SETTLEMENT

31. The Effective Date of the Settlement shall be deemed to occur on the 

occurrence or waiver of all of the following events, which the Settling Parties shall 

use their best efforts to achieve:

(a) the full amount of the $12,500,000 Settlement Amount has been 

paid into the Escrow Account accordance with Paragraph 6 above;

(b) the Court has entered the Scheduling Order, substantially in the 

form attached hereto as Exhibit A;

(c) the Court has entered the Judgment, substantially in the form 

attached hereto as Exhibit D; 

(d) dismissal with prejudice of the Action as to the Settling 

Defendant pursuant to Court of Chancery Rule 54(b) without the award of any 

damages, costs, or fees, except as provided for in this Stipulation; and
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(e) the Judgment has become Final.

32. Upon the occurrence of the Effective Date, any and all remaining 

interest or right of Verizon, Settling Defendant, or their insurance carriers in or to 

the Settlement Fund, if any, shall be absolutely and forever extinguished and the 

Releases herein shall be effective.

IX. TERMINATION OF SETTLEMENT; EFFECT OF TERMINATION

33. Lead Plaintiff, D. Jonas, and Verizon shall each have the right to 

terminate the Settlement and this Stipulation, by providing written notice of her, his, 

or its election to do so (“Termination Notice”) to the other Settling Parties within 

thirty (30) calendar days of: (i) the Court’s final refusal to enter the Scheduling Order 

in any material respect; (ii) the Court’s final refusal to approve the Settlement or any 

material part thereof; (iii) the Court’s final refusal to enter the Judgment in any 

material respect as to the Settlement; or (iv) the date upon which an order vacating, 

modifying, revising, or reversing the Judgment in any material respect becomes 

Final.  In addition to the foregoing, Lead Plaintiff shall have the unilateral right to 

terminate the Settlement and this Stipulation, by providing written notice of her 

election to do so to Verizon and D. Jonas within thirty (30) calendar days of any 

failure of Verizon to cause the full payment of the Settlement Amount into the 

Escrow Account in a timely manner in accordance with Paragraph 6 above.  

However, any decision or proceeding, whether in this Court or any appellate court, 
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with respect to an application by Lead Counsel for attorneys’ fees and Litigation 

Expenses, or with respect to any plan of allocation, shall not be considered material 

to the Settlement, shall not affect the finality of the Judgment, and shall not be 

grounds for termination of the Settlement.  

34. If (i) Lead Plaintiff exercises her right to terminate the Settlement as 

provided in this Stipulation; or (ii) either D. Jonas or Verizon exercises his or its 

right to terminate the Settlement as provided in this Stipulation, then:

(a) The Settlement and the relevant portions of this Stipulation shall 

be canceled and terminated;

(b) The Settling Parties shall revert to their respective positions in 

the Action as of immediately prior to the execution of the Term Sheet on June 20, 

2022;

(c) The terms and provisions of this Stipulation, with the exception 

of this Paragraph 34 and Paragraphs 12, 14, 36, and 59 of this Stipulation, shall have 

no further force and effect with respect to the Settling Parties and shall not be used 

in the Action or in any other proceeding for any purpose, and any Judgment or order 

entered by the Court in accordance with the terms of this Stipulation shall be treated 

as vacated, nunc pro tunc; and

(d) Within thirty (30) calendar days after joint written notification of 

termination is sent by Verizon’s Counsel and Lead Counsel to the Escrow Agent, 
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the Settlement Fund (including accrued interest thereon, and change in value as a 

result of the investment of the Settlement Fund, and any funds received by Class 

Counsel consistent with Paragraph 14 above), less any Notice and Administration 

Costs actually incurred, paid, or payable and less any Taxes paid, due, or owing shall 

be refunded by the Escrow Agent to Verizon (in such manner as Verizon may direct).  

If the funds received by Class Counsel consistent with Paragraph 14 above have not 

been refunded to the Settlement Fund within the thirty (30) calendar days specified 

in this Paragraph, Class Counsel shall cause those funds to be refunded by the 

Escrow Agent to Verizon (in such manner as Verizon may direct) immediately upon 

their deposit into the Escrow Account consistent with Paragraph 14 above.

X. COOPERATION AGREEMENT

35. To the extent the Action continues despite this Settlement, D. Jonas 

agrees that he will be available to appear at trial or at any evidentiary hearings in the 

Action, if requested by the Court or any of the parties to the Action, as if he were a 

named party.  Accordingly, for the avoidance of doubt, D. Jonas agrees that, at the 

request of Lead Plaintiff or the Non-Settling Defendants, he will participate as a 

witness in any trial in the Action and will not use the terms of this Settlement as a 

basis to avoid his participation as a witness at any trial in the Action.  Except as 

provided in the preceding sentences of this Paragraph 35, it is expected that D. Jonas 
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shall not continue to participate in the Action except to the extent necessary to 

facilitate the Court’s approval of this Settlement.

XI. NO ADMISSION OF WRONGDOING

36. Neither the Term Sheet, this Stipulation (whether or not consummated), 

including the Exhibits hereto and the Plan of Allocation contained therein (or any 

other plan of allocation that may be approved by the Court), the negotiations leading 

to the execution of the Term Sheet and this Stipulation, nor any proceedings taken 

pursuant to or in connection with the Term Sheet, this Stipulation, and/or approval 

of the Settlement (including any arguments proffered in connection therewith):

(a) shall be offered against any of the Released Settling Defendant’s 

Persons as evidence of, or construed as, or deemed to be evidence of any 

presumption, concession, or admission by any of the Released Settling Defendant’s 

Persons with respect to the truth of any fact alleged by Lead Plaintiff or the validity 

of any claim that was or could have been asserted or the deficiency of any defense 

that has been or could have been asserted in this Action or in any other litigation, or 

of any liability, negligence, fault, or other wrongdoing of any kind of any of the 

Released Settling Defendant’s Persons, or in any way referred to for any other reason 

as against any of the Released Settling Defendant’s Persons, in any arbitration 

proceeding or other civil, criminal, or administrative action or proceeding, other than 

such proceedings as may be necessary to effectuate the provisions of this Stipulation;
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(b) shall be offered against any of the Released Plaintiff’s Persons, 

as evidence of, or construed as, or deemed to be evidence of any presumption, 

concession, or admission by any of the Released Plaintiff’s Persons that any of their 

claims are without merit, that any of the Released Settling Defendant’s Persons had 

meritorious defenses, or that damages recoverable under the Complaint would not 

have exceeded the Settlement Amount or with respect to any liability, negligence, 

fault, or wrongdoing of any kind, or in any way referred to for any other reason as 

against any of the Released Plaintiff’s Persons, in any arbitration proceeding or other 

civil, criminal, or administrative action or proceeding, other than such proceedings 

as may be necessary to effectuate the provisions of this Stipulation; or 

(c) shall be construed against any of the Released Persons as an 

admission, concession, or presumption that the consideration to be given hereunder 

represents the amount which could be or would have been recovered after trial; 

provided, however, that if this Stipulation is approved by the Court, the Settling 

Parties and the Released Persons and their respective counsel may refer to it to 

effectuate the protections from liability granted under this Stipulation or otherwise 

to enforce the terms of the Settlement.  The Released Persons may file this 

Stipulation and/or the Judgment in any action that has been or may be brought 

against them in order to support a claim or defense of the Released Persons based on 

principles of res judicata, collateral estoppel, release, good faith settlement, 
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judgment bar or reduction, or any other theory of claim preclusion or issue 

preclusion or similar defense or counterclaim.

XII. MISCELLANEOUS PROVISIONS

37. All of the Exhibits attached hereto are incorporated by reference as 

though fully set forth herein.  Notwithstanding the foregoing, if there exists a conflict 

or inconsistency between the terms of this Stipulation and the terms of any Exhibit 

attached hereto, the terms of the Stipulation shall prevail.

38. Verizon warrants that, as to the payments made or to be made by 

Verizon, at the time of entering into this Stipulation and at the time of such payment 

it, or to the best of its knowledge any persons or entities contributing to the payment 

of the Settlement Amount, were not insolvent, nor will the payment required to be 

made by it or on its behalf render it or them insolvent, within the meaning of and/or 

for the purposes of the United States Bankruptcy Code, including §§ 101 and 547 

thereof.  This representation is made by Verizon and not its counsel.

39. In the event of the entry of a final order of a court of competent 

jurisdiction determining the transfer of money to the Settlement Fund or any portion 

thereof by or on behalf of Settling Defendant or Verizon to be a preference, voidable 

transfer, fraudulent transfer, or similar transaction and any portion thereof is required 

to be returned, then Verizon shall have thirty (30) days to deposit such amount into 

the Settlement Fund.  If such amount is not promptly deposited into the Settlement 
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Fund by Verizon or others within thirty (30) days, then, at the election of Lead 

Plaintiff, the Settling Parties shall jointly move the Court to vacate and set aside the 

Releases given and the Judgment entered in favor of Settling Defendant, Verizon, 

and the other Released Persons pursuant to this Stipulation, in which event the 

Releases and Judgment shall be null and void, and Lead Plaintiff and Settling 

Defendant shall be restored to their respective positions in the litigation as provided 

in Paragraph 34 above and any cash amounts in the Settlement Fund (less any Taxes 

paid, due, or owing with respect to the Settlement Fund and less any Notice and 

Administration Costs actually incurred, paid, or payable) shall be returned as 

provided in Paragraph 34 above.

40. The Settling Parties intend this Stipulation and the Settlement to be a 

final and complete resolution of all disputes asserted or which could be asserted by 

Lead Plaintiff and any other Class Members against D. Jonas or Verizon with respect 

to the Released Plaintiff’s Claims.  Accordingly, the Settling Parties and their 

respective counsel agree not to assert in any forum that this Action was brought by 

Lead Plaintiff or defended by D. Jonas in bad faith or without a reasonable basis.  

The Settling Parties agree that the amounts paid, and the other terms of the 

Settlement, were negotiated at arm’s length and in good faith by the Settling Parties 

and reflect the Settlement that was reached voluntarily after extensive negotiations 
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and consultation with experienced legal counsel, who were fully competent to assess 

the strengths and weaknesses of their respective clients’ claims or defenses.

41. The Settling Parties and their respective counsel shall not make any 

accusations of wrongful or actionable conduct by any Settling Party concerning the 

prosecution, defense, and resolution of the Action, and shall not otherwise suggest 

that the Settlement constitutes an admission of any claim or defense alleged.  For 

avoidance of doubt, the foregoing is not intended to, and shall not, limit D. Jonas’s 

ability to testify fully and truthfully at any hearing or trial in this Action, should he 

be called upon to testify. 

42. The terms of the Settlement, as reflected in this Stipulation, may not be 

modified or amended, nor may any of its provisions be waived except by a writing 

signed on behalf of each of the Settling Parties (or their successors-in-interest).

43. The headings herein are used for the purpose of convenience only and 

are not meant to have legal effect.

44. If any deadline set forth in this Stipulation or the Exhibits thereto falls 

on a Saturday, Sunday, or legal holiday, that deadline will be continued to the next 

business day.
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45. Without further Order of the Court, the Settling Parties may agree to 

reasonable extensions of time to carry out any of the provisions of this Stipulation.

46. The administration and consummation of the Settlement as embodied 

in this Stipulation shall be under the authority of the Court, and the Court shall retain 

jurisdiction for the purpose of entering orders providing for awards of attorneys’ fees 

and Litigation Expenses to Class Counsel, and enforcing the terms of this 

Stipulation, including the Plan of Allocation (or such other plan of allocation as may 

be approved by the Court) and the distribution of the Net Settlement Fund to eligible 

Class Members.

47. The waiver by one Settling Party of any breach of this Stipulation by 

any other Settling Party shall not be deemed a waiver of any other prior or 

subsequent breach of this Stipulation.  

48. Verizon shall have no liability under this Stipulation for any breach by 

D. Jonas, and D. Jonas shall have no liability under this Stipulation for any breach 

by Verizon.

49. This Stipulation and its Exhibits constitute the entire agreement among 

the Settling Parties concerning the Settlement and this Stipulation and its Exhibits.  

Each Settling Party acknowledges that no other agreements, representations, 

warranties, or inducements have been made by any Settling Party concerning this 
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Stipulation or its Exhibits other than those contained and memorialized in such 

documents.

50. This Stipulation may be executed in one or more counterparts, 

including by signature transmitted via facsimile, or by a .pdf/.tif image of the 

signature transmitted via email.  All executed counterparts and each of them shall be 

deemed to be one and the same instrument.

51. This Stipulation shall be binding upon and inure to the benefit of the 

successors and assigns of the Settling Parties, and the Released Persons, and any 

corporation, partnership, or other entity into or with which any Settling Party may 

merge, consolidate, or reorganize.  The Settling Parties acknowledge and agree, for 

the avoidance of doubt, that the Released Settling Defendant’s Persons and the 

Released Plaintiff’s Persons are intended beneficiaries of this Stipulation and are 

entitled to enforce the releases contemplated by the Settlement.

52. The Stipulation, the Settlement, and any and all disputes arising out of 

or relating in any way to any of them, whether in contract, tort or otherwise, shall be 

governed by and construed in accordance with the laws of the State of Delaware, 

without regard to conflict of laws principles.  
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53. Any action arising under or to enforce this Stipulation or any portion 

thereof, shall be commenced and maintained only in the Court.

54. This Stipulation shall not be construed more strictly against one Settling 

Party than another merely by virtue of the fact that it, or any part of it, may have 

been prepared by counsel for one of the Settling Parties, it being recognized that it 

is the result of arm’s-length negotiations between the Settling Parties and that all 

Settling Parties have contributed substantially and materially to the preparation of 

this Stipulation.

55. All counsel and all other persons executing this Stipulation and any of 

the Exhibits hereto, or any related Settlement documents, warrant and represent that 

they have the full authority to do so and that they have the authority to take 

appropriate action required or permitted to be taken pursuant to the Stipulation to 

effectuate its terms.

56. Lead Counsel, Settling Defendant’s Counsel, and Verizon’s Counsel 

agree to cooperate fully with one another to obtain (and, if necessary, defend on 

appeal) all necessary approvals of the Court required of this Stipulation (including, 

but not limited to, using their best efforts to resolve any objections raised to the 

Settlement), and to use best efforts to promptly agree upon and execute all such other 



52

documentation as may be reasonably required to obtain final approval by the Court 

of the Settlement.  

57. If any Settling Party is required to give notice to another Settling Party 

under this Stipulation, such notice shall be in writing and shall be deemed to have 

been duly given upon receipt of hand delivery or email transmission, with 

confirmation of receipt.  Notice shall be provided as follows:

If to Lead Plaintiff or Lead 
Counsel:

Bernstein Litowitz Berger & Grossmann LLP
Attn:  Edward Timlin, Esq.
1251 Avenue of the Americas
New York, NY 10020
(212) 554-1400
edward.timlin@blbglaw.com

Labaton Sucharow LLP 
Attn:  Mark Richardson, Esq.
222 Delaware Ave, Suite 1510 
Wilmington, DE 19801 
(302) 573-6939 
mrichardson@labaton.com

If to D. Jonas: Potter Anderson & Corroon LLP
Attn:  Berton W. Ashman, Jr., Esq.
1313 N. Market Street, 6th Floor 
Wilmington, DE 19801-6108
(302) 984-6180
bashman@potteranderson.com

If to Verizon: Verizon Corporate Resources Group
Attn:  Jack Minnear, Associate General Counsel - 
Litigation
1 Verizon Way, 54S
Basking Ridge, New Jersey 07920
(908) 559-5633



53

jack.minnear@verizon.com

Verizon Corporate Resources Group
Attn:  Michael Holden, VP/DGC
1 Verizon Way, 54S
Basking Ridge, New Jersey 07920
(908) 559-7439
michael.holden@verizon.com

Greenberg Traurig, LLP
Attn: Benjamin Schladweiler
1007 North Orange Street, Suite 1200
Wilmington, DE 19801
(302) 661-7352
schladweilerb@gtlaw.com

58. Except as otherwise provided herein, each Settling Party shall bear its 

own costs.  

59. Whether or not the Stipulation is approved by the Court and whether or 

not the Stipulation is consummated, or the Effective Date occurs, the Settling Parties 

and their counsel shall use their best efforts to keep all negotiations, discussions, acts 

performed, agreements, drafts, documents signed, and proceedings in connection 

with the Stipulation confidential.

60. All agreements made and orders entered during the course of this 

Action relating to the confidentiality of documents or information shall survive this 

Settlement.  

61. No opinion or advice concerning the tax consequences of the proposed 

Settlement to individual Class Members is being given or will be given by the 
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Settling Parties or their counsel; nor is any representation or warranty in this regard 

made by virtue of this Stipulation.  Each Class Member’s tax obligations, and the 

determination thereof, are the sole responsibility of the Class Member, and it is 

understood that the tax consequences may vary depending on the particular 

circumstances of each individual Class Member.

IN WITNESS WHEREOF, the Settling Parties have caused this Stipulation 

to be executed, by their duly authorized attorneys, as of August 12, 2022.

OF COUNSEL:

Mark Lebovitch
Jeroen van Kwawegen
Edward Timlin 
BERNSTEIN LITOWITZ BERGER 
& GROSSMANN LLP
1251 Avenue of the Americas
44th Floor
New York, NY 10020
(212) 554-1400

Lead Counsel for Lead Plaintiff and 
the Class

LABATON SUCHAROW LLP

/s/ Mark Richardson                
Mark Richardson (Bar No. 6575)
222 Delaware Ave, Suite 1510 
Wilmington, DE 19801 
(302) 573-6939

Lead Counsel for Lead Plaintiff and 
the Class



55

POTTER ANDERSON 
& CORROON LLP

/s/ David Seal         
Kevin R. Shannon (Bar No. 3137)
Berton W. Ashman, Jr. (Bar No. 4681)
Jacqueline A. Rogers (Bar No. 5793)
David A. Seal (Bar No. 5992)
1313 N. Market Street, 6th Floor 
Wilmington, DE 19801-6108
(302) 984-6180

Counsel for Defendant Davidi Jonas

GREENBERG TRAURIG, LLP

/s/ Benjamin Schladweiler        
Benjamin Schladweiler (Bar No. 4601)
1007 North Orange Street, Suite 1200
Wilmington, DE 19801
(302) 661-7352

Counsel for Non-Party Verizon 
Communications Inc.
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SCHEDULE 1

Excluded Stockholders Identified by D. Jonas 

Aviv Bernstein 

Aviv Bernstein Cust Miriam Jonas Ugma Ny

Aviv Bernstein Cust Tamar Jonas Ugma Ny

Aviv Bernstein Cust Joseph Jonas Ugma Ny

Davidi Jonas

David Jonas FBO Trust Article 4

Howard Jonas Cust Jonathan Jonas Ugma NY 

Howard Jonas Cust Natan Jonas Ugma Ny

Howard Jonas Cust Rachel Jonas Ugma NY

Howard S. Jonas 2017 Annuity Trust

Jocelyn Jonas 

Liora Jonas

Michael Jonas (c/o Schwell Wimpfheimer)

Natalie Jonas

Nicole Dana Jonas (c/o Schwell 
Wimpfheimer)

Patrick Henry TR DTD July 31 2013 (c/o 
Alliance Trust Company, LLC 5375 Kietzke 
Lane, 2nd Floor, Reno, NV 89511)

Samuel Jonas

The 2012 Jonas Family LLC
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William Weld

Fred Zeidman

K. Chris Todd

Jonathan Rand

Dave Breau

Zhouye (Jerry) Pi



 
 
 
 
 
 

Exhibit 19 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

IN RE: PIVOTAL SOFTWARE, INC.
STOCKHOLDERS’ LITIGATION C.A. No. 2020-0440-KSJM

STIPULATION AND AGREEMENT OF SETTLEMENT, 
COMPROMISE, AND RELEASE

This Stipulation and Agreement of Settlement, Compromise, and Release, 

dated June 2, 2022 (together with the exhibits hereto, the “Stipulation”), is entered 

into by and among: (i) plaintiff Kenia Lopez (“Plaintiff”), on behalf of herself and 

the other members of the Court-certified stockholder class (the “Class,” as defined 

in Paragraph 1(c) below), with the exception of those stockholders who (a) are listed 

on the June 1, 2020 verified list of stockholders demanding payment for their shares 

in HBK Master Fund L.P. v. Pivotal Software Inc., Civil Action No. 2020-0165-

KSJM (Del. Ch.), and (b) have not withdrawn their demands for appraisal, or 

otherwise been deemed ineligible, i.e., HBK Master Fund L.P. and HBK Merger 

Strategies Master Fund L.P. (collectively, the “Appraisal Stockholders”); 

(ii) defendants VMware, Inc. (“VMware”), Dell Technologies Inc. (“Dell”), 

Michael S. Dell (“M. Dell”), and Robert C. Mee (“Mee”) (together, “Defendants”); 

and (iii) Cynthia Gaylor (the “Former Defendant”) (Plaintiff, Defendants, and the 

EFiled:  Jun 02 2022 08:50PM EDT 
Transaction ID 67683113
Case No. 2020-0440-KSJM
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Former Defendant, together, the “Parties”).1  Subject to the terms and conditions set 

forth herein and the approval of the Court of Chancery of the State of Delaware (the 

“Court”) under Delaware Court of Chancery Rule 23, the Settlement embodied in 

this Stipulation is intended to be a full and final disposition of the claims asserted 

against Defendants and the Former Defendant in the above-captioned stockholder 

class action (the “Action”).  This Stipulation does not release, resolve, compromise, 

settle, or discharge any claims or dissenter rights (including appraisal under Section 

262 of the DGCL) of the Appraisal Stockholders, who are not party to or included 

in the Settlement, and have no right to join in the Settlement.

WHEREAS:

A. On June 4, 2020, Plaintiff filed the Complaint against Dell, Michael 

Dell, VMware, Robert Mee, and Cynthia Gaylor, alleging, among other things, that 

Defendants and the Former Defendant breached fiduciary duties to the public 

stockholders of Pivotal Software, Inc. (“Pivotal” or, the “Company”), and, in the 

alternative, that VMware aided and abetted those breaches of fiduciary duties, in 

connection with the Acquisition and that, as a consequence thereof, the Company’s 

public stockholders suffered damages.

1 All terms herein with initial capitalization shall, unless defined elsewhere in this 
Stipulation, have the meanings given to them in Paragraph 1 below.   
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B. On June 16 and 17, 2020, Plaintiff served her First Requests for the 

Production of Discovery Materials, and on June 23, 2020, her First Sets of 

Interrogatories on Defendants and the Former Defendant.

C. On July 1 and 6, 2020, Defendants and the Former Defendant filed 

Motions to Dismiss Plaintiff’s Verified Class Action Complaint (the “Motions to 

Dismiss”), and the Parties completed briefing on the Motions to Dismiss on January 

29, 2021.

D. On July 20, 2020, Defendant VMware objected and responded to 

Plaintiff’s First Request for the Production of Discovery Materials.

E. On August 13, 2020, Defendants Dell, M. Dell, and Mee, and Former 

Defendant Gaylor objected and responded to Plaintiff’s First Requests for 

Production of Discovery Materials.

F. On August 14, 2020, the Court granted the Parties’ Stipulation and 

Order for Consolidation, Appointment of Lead Plaintiff and Lead Counsel, and 

Coordination, consolidating this Action with Howarth v. Dell Technologies Inc. et 

al, C.A. No. 2020-0583-KSJM, appointing Plaintiff as lead plaintiff and Co-Lead 

Counsel as lead counsel, and coordinating this Action with HBK Master Fund L.P. 

et al. v. Pivotal Software, Inc., C.A. No. 2020-0165-KSJM.
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G. On December 29, 2020, Defendants and the Former Defendant served 

their First Requests for Production of Documents and First Set of Interrogatories on 

Plaintiff.

H. On January 28, 2021 and August 4, 2021, Plaintiff responded to 

Defendants’ and the Former Defendant’s First Request for Production of Documents 

and First Set of Interrogatories, respectively.

I. On March 23, 2021, the Court entered the Order Governing the Case 

Schedule setting a trial to commence on July 6, 2022 in Wilmington, Delaware.

J. On April 27, 2021, the Court held a hearing on the Defendants’ and the 

Former Defendant’s Motions to Dismiss.

K. On April 30, June 3, and August 4, 2021, Defendants and the Former 

Defendant responded to Plaintiff’s First Set of Interrogatories.

L. On June 29, 2021, the Court entered its ruling denying Defendants’ 

Motions to Dismiss with respect to Defendants VMware, Dell, M. Dell, and Mee, 

while granting Former Defendant Gaylor’s Motion to Dismiss.

M. Over the next ten months, the Parties conducted extensive fact and 

expert discovery, in which the Parties produced over 55,500 documents, consisting 

of over 471,000 pages; conducted 21 depositions (including of the Parties’ respective 

expert witnesses); and exchanged opening and rebuttal expert reports.  Plaintiff 

obtained fact discovery from 15 third parties, who produced roughly 48,000 
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additional documents, consisting of nearly 311,000 pages.  In all, more than 103,000 

documents were produced in the litigation.  

N. On November 4, 2021, the Court entered the Stipulation and Order 

Regarding Class Certification, certifying the Class, appointing Plaintiff as the 

representative for the Class, and appointing Bernstein Litowitz Berger & Grossmann 

LLP and Block & Leviton LLP as Co-Lead Counsel for the Class.

O. On January 24, 2022, the parties to the Action participated in a full-day 

mediation conducted by Robert A. Meyer of JAMS, Inc.  However, the parties were 

unable to agree to settlement terms at that time.

P. Immediately following the mediation and through early May 2022, the 

parties to the Action conducted additional extensive arm’s-length negotiations 

facilitated by Mr. Meyer while they continued to litigate the case and prepare for 

trial.  Just two months before trial was set to begin, the parties reached an agreement 

in principle to settle the claims asserted against Defendants in the Action for 

$42,500,000.00 (the “Settlement Amount”) in cash, subject to Court approval.  The 

settlement in principle was memorialized in a term sheet executed on May 2, 2022 

(the “Term Sheet”).

Q. On May 4, 2022, the parties to the Action informed the Court of the 

settlement in principle of the Action.



6

R. On May 17, 2022, the Court entered the Stipulation and Order Granting 

Stay, staying the Action until further order of the Court and vacating as to the Action 

all dates and provisions in the Amended Stipulation and Order Governing the Case 

Schedule dated October 26, 2021. 

S. This Stipulation (together with the Exhibits hereto), which has been 

duly executed by the undersigned signatories on behalf of their respective clients, 

reflects the final and binding agreement among the Parties and supersedes the Term 

Sheet.

T. Plaintiff, through Co-Lead Counsel, has investigated and pursued 

extensive discovery relating to the claims and the underlying events and transactions 

alleged in the Action.  Co-Lead Counsel have analyzed the evidence adduced during 

the investigation and fact and expert discovery as described above, and have also 

researched the applicable law with respect to the claims asserted in the Action and 

the potential defenses thereto.  This investigation and the settlement negotiation 

between the Parties have provided Plaintiff with a detailed basis upon which to 

assess the relative strengths and weaknesses of Plaintiff’s and Defendants’ 

respective positions in this litigation.

U. Based upon their investigation and prosecution of the Action, Plaintiff 

and Co-Lead Counsel have concluded that the terms and conditions of the Settlement 

and this Stipulation are fair, reasonable, and adequate to Plaintiff and the other Class 
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Members and in their best interests.  Based on her direct oversight of the prosecution 

of this matter, along with the input of Co-Lead Counsel, Plaintiff has agreed to settle 

the claims raised in the Action pursuant to the terms and provisions of this 

Stipulation, after considering: (i) the substantial benefits that Plaintiff and the other 

Class Members will receive from the resolution of the Action; (ii) the attendant risks 

of litigation; and (iii) the desirability of permitting the Settlement to be 

consummated as provided by the terms of this Stipulation.  The Settlement and this 

Stipulation shall in no event be construed as, or deemed to be, evidence of a 

concession by Plaintiff of any infirmity in the claims asserted in the Action.

V. Defendants have defended this action in good faith and deny all 

allegations of wrongdoing, fault, liability, or damage to Plaintiff, as well as to each 

and every other Class Member, and further deny that Plaintiff has asserted a valid 

claim as to any of them.  Defendants also deny that they engaged in any wrongdoing 

or committed, or aided or abetted, any violation of law or breach of duty and believe 

that they acted at all times properly, in good faith, and in a manner consistent with 

their legal duties.  Defendants are entering into the Settlement and this Stipulation 

solely to avoid the substantial burden, expense, inconvenience, disruption, and 

distraction of continued litigation and to resolve each of Plaintiff’s claims against 

Defendants.  The Settlement and this Stipulation shall not be construed as, or deemed 

to be, evidence of or an admission or concession on the part of any of the Defendants 
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with respect to any claim or factual allegation in the Action, or of any fault or liability 

or wrongdoing or damage whatsoever or any infirmity in the defenses that any of the 

Defendants have or could have asserted.

W. The Parties recognize that the Action has been filed and prosecuted by 

Plaintiff in good faith and defended by Defendants in good faith and further that the 

Settlement Amount to be paid, and the other terms of the Settlement as set forth 

herein, were negotiated at arm’s-length and in good faith, and reflect an agreement 

that was reached voluntarily after consultation with experienced legal counsel.

NOW THEREFORE, it is STIPULATED AND AGREED, by and among 

Plaintiff (individually and on behalf of the Class), Defendants, and the Former 

Defendant that, by and through their respective undersigned counsel, and subject to 

the approval of the Court under Court of Chancery Rule 23, for good and valuable 

consideration set forth herein and conferred on Plaintiff and the Class, the 

sufficiency of which is acknowledged, the claims asserted in the Action on behalf of 

the Class against Defendants and the Former Defendant shall be finally and fully 

settled, compromised, released, resolved, discharged, settled, and dismissed with 

prejudice, and that the Released Plaintiff’s Claims shall be finally and fully 

compromised, resolved, discharged, settled, and dismissed with prejudice against 

the Released Defendants’ Persons, and that the Released Defendants’ Claims shall 

be finally and fully settled, compromised, released, resolved, discharged, settled, and 
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dismissed with prejudice against the Released Plaintiff’s Persons, in the manner set 

forth herein.

I. DEFINITIONS

1. In addition to the terms defined elsewhere in this Stipulation, the 

following capitalized terms, used in this Stipulation and any Exhibits attached hereto 

and made a part hereof, shall have the meanings given to them below: 

(a) “Acquisition” means the acquisition of Pivotal by VMware on 

December 30, 2019.

(b) “Acquisition Consideration” means the cash consideration of 

$15.00 per share in cash paid by VMware in exchange for shares of Pivotal Class A 

common stock in connection with the Acquisition.

(c) “Class” means the class certified under the Stipulation and Order 

Regarding Class Certification entered by the Court on November 4, 2021 

(Transaction ID 67071138).  Specifically, the Class consists of all former record 

holders and beneficial owners of Class A common stock of Pivotal Software, Inc. 

who received $15 per share in cash in exchange for their shares of Pivotal Class A 

common stock in connection with the acquisition of Pivotal by VMware, Inc. (the 

“Class Shares”), in their capacities as record holders or beneficial owners of Class 

Shares, together with their heirs, assigns, transferees, and successors-in-interest, in 

each case in their capacity as holders of Class Shares.  Excluded from the Class are 
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(i) Defendants and their immediate family members, affiliates, legal representatives, 

heirs, estates, successors, or assigns; and (ii) any entity in which any Defendant has 

had a direct or indirect controlling interest.  Also excluded from the Class are (i) the 

Former Defendant and her immediate family members, affiliates, legal 

representatives, heirs, estates, successors, or assigns, and any entity in which the 

Former Defendant has had a direct or indirect controlling interest; and (ii) the 

Appraisal Stockholders. 

(d) “Class Member” means a member of the Class.

(e) “Closing” means the closing of the Acquisition on December 30, 

2019.

(f) “Co-Lead Counsel” means the law firms Bernstein Litowitz 

Berger & Grossmann LLP and Block & Leviton LLP.

(g) “Complaint” means Plaintiff’s Verified Class Action Complaint 

filed with the Court on June 4, 2020 (Transaction ID 65667520). 

(h) “Defendants’ Counsel” means the law firms Gibson, Dunn & 

Crutcher LLP and Young Conaway Stargatt & Taylor, LLP for VMware; Alston & 

Bird LLP and Richards, Layton & Finger, P.A. for Dell and Michael S. Dell; and 

Davis Polk & Wardwell LLP and Connolly Gallagher LLP for Robert Mee and 

Cynthia Gaylor.
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(i) “DTCC” means the Depository Trust & Clearing Corporation, 

including its subsidiary the Depository Trust Company.

(j) “DTCC Participants” means the DTCC participants to which 

DTCC distributed the Acquisition Consideration.

(k) “Effective Date” means the first date by which all of the events 

and conditions specified in Paragraph 29 of this Stipulation have been met and have 

occurred or have been waived.

(l) “Escrow Account” means the account maintained by Bernstein 

Litowitz Berger & Grossmann LLP and into which the Settlement Amount shall be 

deposited.  

(m) “Excluded Party” or “Excluded Parties” means the Appraisal 

Stockholders and any persons and entities who received the Acquisition 

Consideration but are excluded from the Class by definition.

(n) “Final,” when referring to the Judgment or any other court order, 

means (i) if no appeal is filed, the expiration date of the time provided for filing or 

noticing any motion for reconsideration, reargument, appeal, or other review of the 

order; or (ii) if there is an appeal from the Judgment or order, (a) the date of final 

dismissal of all such appeals, or the final dismissal of any proceeding on certiorari, 

reconsideration, or otherwise, or (b) the date the judgment or order is finally affirmed 

on an appeal, the expiration of the time to file a petition for a writ of certiorari, 
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reconsideration, reargument, or other form of review, or the denial of a writ of 

certiorari, reconsideration, reargument, or other form of review, and, if certiorari, 

reconsideration, or other form of review is granted, the date of final affirmance 

following review pursuant to that grant; provided, however, that any disputes or 

appeals relating solely to (i) the amount, payment, or allocation of attorneys’ fees 

and expenses or (ii) the plan of allocation of the Settlement proceeds (as submitted 

or subsequently modified), shall have no effect on finality for purposes of 

determining the date on which the Judgment becomes Final and shall not otherwise 

prevent, limit or otherwise affect the Judgment, or prevent, limit, delay or hinder 

entry of the Judgment.

(o) “Judgment” means the Order and Final Judgment, substantially 

in the form attached hereto as Exhibit D, to be entered by the Court approving the 

Settlement.

(p) “Litigation Expenses” means costs and expenses incurred by 

Plaintiff’s Counsel in connection with commencing, prosecuting, and settling the 

Action, for which Co-Lead Counsel intends to apply to the Court for payment from 

the Settlement Fund.

(q) “Net Settlement Fund” means the Settlement Fund less: (i) any 

Taxes; (ii) any Notice and Administration Costs; (iii) any attorneys’ fees and/or 
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Litigation Expenses awarded by the Court from the Settlement Fund; and (iv) any 

other costs or fees approved by the Court.

(r) “Notice” means the Notice of Pendency and Proposed Settlement 

of Stockholder Class Action, Settlement Hearing, and Right to Appear, substantially 

in the form attached hereto as Exhibit B, which is to be mailed (or emailed) to 

potential Class Members.

(s) “Notice and Administration Costs” means the costs, fees, and 

expenses that are incurred by the Settlement Administrator and/or Plaintiff’s 

Counsel in connection with: (i) providing notice to the Class; and (ii) administering 

the Settlement, including but not limited to the costs, fees, and expenses incurred in 

connection with the Escrow Account.

(t) “Plan of Allocation” means the proposed plan of allocation of 

the Net Settlement Fund set forth in the Notice.

(u) “Plaintiff” means Kenia Lopez.

(v) “Plaintiff’s Counsel” means Co-Lead Counsel and The Weiser 

Law Firm, P.C., counsel to Plaintiff; and Levi & Korsinsky, LLP and Cooch and 

Taylor, P.A., counsel to additional plaintiff Stephanie Howarth.

(w) “Released Claims” means, collectively, the Released Plaintiff’s 

Claims and the Released Defendants’ Claims. 
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(x) “Released Defendants’ Claims” means all claims or causes of 

action, debts, demands, rights, or liabilities whatsoever, fixed or contingent, accrued 

or unaccrued, liquidated or unliquidated, at law or in equity, whether arising under 

federal, state, or common law, including known claims and Unknown Claims, that 

arise out of, relate to, or are based upon the institution, prosecution, or settlement of 

the claims against Defendants or the Former Defendant in the Action.  Released 

Defendants’ Claims do not cover, include, or release claims relating to the 

enforcement of the Settlement.  Released Defendants’ Claims shall not include 

claims, if any, that any Released Defendants’ Persons may have against its or their 

insurer(s).

(y) “Released Defendants’ Persons” means Defendants and the 

Former Defendant and each of their current or former affiliates, agents, employees, 

directors, officers, attorneys, insurers, advisors, and assigns.

(z) “Released Plaintiff’s Claims” means all claims or causes of 

action, debts, demands, rights, or liabilities whatsoever, fixed or contingent, accrued 

or unaccrued, liquidated or unliquidated, at law or in equity, whether arising under 

federal, state, or common law, including known claims and Unknown Claims, that 

Plaintiff or any other member of the Class asserted or could have asserted in the 

Complaint filed in the Action or in any other forum that (i) arise out of, relate to, or 

are based upon the allegations, transactions, facts, matters or occurrences, 
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representations, or omissions involved, set forth, or referred to in the Complaint or 

any former complaint in the Action and (ii) arise out of, relate to, or are based upon 

the ownership of Pivotal common stock as of the Closing of the Acquisition.  

Released Plaintiff’s Claims do not cover, include, or release: (i) any claims relating 

to the enforcement of the Settlement Agreement; (ii) any claims against Defendants 

and the Former Defendant arising from conduct occurring after the date of this 

Stipulation; or (iii) any claims of the Appraisal Stockholders or any other Excluded 

Parties (“Excluded Parties’ Claims”).

(aa) “Released Plaintiff’s Persons” means Plaintiff, her attorneys 

(including, without limitation, Plaintiff’s Counsel), and each of their current or 

former affiliates, agents, employees, directors, officers, attorneys, insurers, advisors, 

and assigns.

(bb) “Released Persons” means, collectively, the Released Plaintiff’s 

Persons and the Released Defendants’ Persons.  

(cc) “Releases” means the releases set forth in Paragraphs 3–4 of this 

Stipulation.

(dd) “Scheduling Order” means the Order, substantially in the form 

attached hereto as Exhibit A, directing notice of the Settlement and scheduling 

Settlement-related events. 
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(ee) “Settlement” means the resolution of the Action as against 

Defendants on the terms and conditions set forth in this Stipulation.  

(ff) “Settlement Administrator” means the settlement 

administrator selected by Plaintiff to provide Notice to the Class and administer the 

Settlement.

(gg) “Settlement Amount” means $42,500,000.00 (United States 

Dollars) in cash.

(hh) “Settlement Fund” means the Settlement Amount plus any and 

all interest earned thereon.

(ii) “Settlement Hearing” means the hearing to be set by the Court 

under Delaware Court of Chancery Rule 23 to consider, among other things, final 

approval of the Settlement.

(jj) “Summary Notice” means the Summary Notice of Pendency 

and Proposed Settlement of Stockholder Class Action, Settlement Hearing, and 

Right to Appear, substantially in the form attached hereto as Exhibit C, to be 

published as set forth in the Scheduling Order.

(kk) “Taxes” means: (i) all federal, state, and/or local taxes of any 

kind on any income earned by the Settlement Fund; and (ii) the reasonable expenses 

and costs incurred by Plaintiff’s Counsel in connection with determining the amount 
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of, and paying, any taxes owed by the Settlement Fund (including, without 

limitation, expenses of tax attorneys and accountants).

(ll) “Unknown Claims” means any Released Plaintiff’s Claims 

which Plaintiff or any other Class Member does not know or suspect to exist in his, 

her, or its favor at the time of the release of such claims, and any Released 

Defendants’ Claims which any Defendant or Former Defendant does not know or 

suspect to exist in his or its favor at the time of the release of such claims, which, if 

known by him, her, or it, might have affected his, her, or its decision(s) with respect 

to this Settlement.  With respect to any and all Released Claims, the Parties stipulate 

and agree that, upon the Effective Date of the Settlement, Plaintiff, Defendants, and 

the Former Defendant shall expressly waive, and each of the other Class Members 

shall be deemed to have waived, and by operation of the Judgment shall have 

expressly waived, any and all provisions, rights, and benefits conferred by any law 

of any state or territory of the United States, or principle of common law or foreign 

law, which is similar, comparable, or equivalent to California Civil Code §1542, 

which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR 
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.
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Plaintiff, Defendants, and the Former Defendant acknowledge, and each of the other 

Class Members shall be deemed by operation of law to have acknowledged, that the 

foregoing waiver was separately bargained for and a key element of the Settlement.

II. RELEASE OF CLAIMS

2. The obligations incurred pursuant to this Stipulation are in 

consideration of: (i) the full and final disposition of the Action; and (ii) the Releases 

provided for herein. 

3. Pursuant to the Judgment, without further action by anyone, upon the 

Effective Date of the Settlement, Plaintiff and each of the other Class Members, on 

behalf of themselves, and their respective heirs, executors, administrators, 

predecessors, successors, and assigns in their capacities as such, shall be deemed to 

have, and by operation of law and of the Judgment shall have, fully, finally, and 

forever compromised, settled, released, resolved, relinquished, waived, and 

discharged any and all Released Plaintiff’s Claims against Defendants, the Former 

Defendant, and the other Released Defendants’ Persons, and shall forever be barred 

and enjoined from prosecuting any and all Released Plaintiff’s Claims against any 

of the Released Defendants’ Persons.  This Release shall not apply to any of the 

Excluded Parties’ Claims.

4. Pursuant to the Judgment, without further action by anyone, upon the 

Effective Date of the Settlement, Defendants and the Former Defendant, on behalf 
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of themselves, and their respective heirs, executors, administrators, predecessors, 

successors, and assigns in their capacities as such, shall be deemed to have, and by 

operation of law and of the Judgment shall have, fully, finally, and forever 

compromised, settled, released, resolved, relinquished, waived, and discharged any 

and all Released Defendants’ Claims against Plaintiff and the other Released 

Plaintiff’s Persons, and shall forever be barred and enjoined from prosecuting any 

and all Released Defendants’ Claims against any of the Released Plaintiff’s Persons.  

5. Notwithstanding Paragraphs 3–4 above, nothing in the Judgment shall 

bar any action by any of the Parties or the Former Defendant to enforce or effectuate 

the terms of this Stipulation or the Judgment.

III. SETTLEMENT CONSIDERATION

6. Defendants shall pay or cause their insurers to pay the Settlement 

Amount into the Escrow Account no later than twenty (20) business days after the 

later of: (i) the date of entry of the Scheduling Order; or (ii) the date of Defendants’ 

Counsel’s receipt from Co-Lead Counsel of the information necessary to effectuate 

a transfer of funds to the Escrow Account, including wiring instructions that include 

the bank name and ABA routing number, account name and number, and a signed 

W-9 reflecting a valid taxpayer identification number for the qualified settlement 

fund in which the Settlement Amount is to be deposited.  If Defendants fail to cause 

the full payment of the Settlement Amount in a timely manner, Plaintiff may apply 
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for an order compelling Defendants’ compliance with the provisions of this 

Stipulation regarding payment of the Settlement Amount or exercise her right under 

Paragraph 32 below to terminate the Settlement.

IV. USE OF SETTLEMENT FUND

7. The Settlement Fund shall be used to pay: (i) any Taxes; (ii) any Notice 

and Administration Costs; (iii) any attorneys’ fees and/or Litigation Expenses 

awarded by the Court from the Settlement Fund; and (iv) any other costs and fees 

approved by the Court.  The balance remaining in the Settlement Fund (that is, the 

Net Settlement Fund) shall be distributed to Class Members pursuant to the proposed 

Plan of Allocation or such other plan of allocation approved by the Court.

8. Except as provided herein or pursuant to orders of the Court, the Net 

Settlement Fund shall remain in the Escrow Account prior to the Effective Date.  All 

funds held by the escrow agent (“Escrow Agent”) shall be deemed to be in the 

custody of the Court and shall remain subject to the jurisdiction of the Court until 

such time as the funds shall be distributed or returned pursuant to the terms of this 

Stipulation and/or further order of the Court.  The Escrow Agent shall invest any 

funds in the Escrow Account exclusively in United States Treasury Bills (or a mutual 

fund invested solely in such instruments) and shall collect and reinvest all interest 

accrued thereon, except that any residual cash balances up to the amount that is 

insured by the FDIC may be deposited in any account that is fully insured by the 
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FDIC.  In the event that the yield on United States Treasury Bills is negative, in lieu 

of purchasing such Treasury Bills, all or any portion of the funds held by the Escrow 

Agent may be deposited in any account that is fully insured by the FDIC or backed 

by the full faith and credit of the United States.  Additionally, if short-term placement 

of the funds is necessary, all or any portion of the funds held by the Escrow Agent 

may be deposited in any account that is fully insured by the FDIC or backed by the 

full faith and credit of the United States.  

9. The Parties agree that the Settlement Fund is intended to be a Qualified 

Settlement Fund within the meaning of Treasury Regulation § 1.468B-1 and that 

Bernstein Litowitz Berger & Grossmann LLP, as administrator of the Settlement 

Fund within the meaning of Treasury Regulation § 1.468B-2(k)(3), shall be solely 

responsible for filing or causing to be filed all informational and other tax returns as 

may be necessary or appropriate (including, without limitation, the returns described 

in Treasury Regulation § 1.468B-2(k)) for the Settlement Fund.  Bernstein Litowitz 

Berger & Grossmann LLP shall also be responsible for causing payment to be made 

from the Settlement Fund of any Taxes owed with respect to the Settlement Fund.  

The Released Defendants’ Persons shall not have any liability or responsibility for 

any such Taxes.  Upon written request, Defendants will provide to Bernstein 

Litowitz Berger & Grossmann LLP the statement described in Treasury Regulation 

§ 1.468B-3(e).  Bernstein Litowitz Berger & Grossmann LLP, as administrator of 
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the Settlement Fund within the meaning of Treasury Regulation § 1.468B-2(k)(3), 

shall timely make such elections as are necessary or advisable to carry out this 

Paragraph, including, as necessary, making a “relation back election,” as described 

in Treasury Regulation § 1.468B-1(j), to cause the Qualified Settlement Fund to 

come into existence at the earliest allowable date, and shall take or cause to be taken 

all actions as may be necessary or appropriate in connection therewith.

10. All Taxes shall be paid out of the Settlement Fund, and shall be timely 

paid, or caused to be paid, by Bernstein Litowitz Berger & Grossmann LLP and 

without further order of the Court.  Any tax returns prepared for the Settlement Fund 

(as well as the election set forth therein) shall be consistent with Paragraph 9 above 

and in all events shall reflect that all Taxes on the income earned by the Settlement 

Fund shall be paid out of the Settlement Fund as provided herein.  

11. The Settlement is not a claims-made settlement.  Upon the occurrence 

of the Effective Date, Defendants, their insurance carriers, the other Released 

Defendants’ Persons, and any other person or entity who or which paid any portion 

of the Settlement Amount shall not have any right to the return of the Settlement 

Fund or any portion thereof for any reason whatsoever.

12. Notwithstanding the fact that the Effective Date of the Settlement has 

not yet occurred, Co-Lead Counsel may pay from the Settlement Fund, without 

further approval from Defendants or further order of the Court, all Notice and 
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Administration Costs actually incurred and paid or payable.  Such costs and 

expenses shall include, without limitation, the actual costs of printing and mailing 

the Notice, publishing the Summary Notice, reimbursements to nominee owners for 

forwarding the Notice to their beneficial owners, the administrative expenses 

incurred and fees charged by the Settlement Administrator in connection with 

providing notice and administering the Settlement, and the fees, if any, of the Escrow 

Agent.  In the event that the Settlement is terminated pursuant to the terms of this 

Stipulation, all Notice and Administration Costs paid or incurred, including any 

related fees, shall not be returned or repaid to Defendants, their insurance carriers, 

or any of the other Released Defendants’ Persons, or any other person or entity who 

or which paid any portion of the Settlement Amount.

V. ATTORNEYS’ FEES AND LITIGATION EXPENSES

13. In connection with the Settlement, Co-Lead Counsel will apply to the 

Court for a collective award of attorneys’ fees and payment of Litigation Expenses 

to Plaintiff’s Counsel (the “Fee and Expense Award”) to be paid solely from (and 

out of) the Settlement Fund.  Co-Lead Counsel’s application for a Fee and Expense 

Award is not the subject of any agreement among Plaintiff and Defendants other 

than what is set forth in this Stipulation.  

14. It is not a condition of this Stipulation or the Settlement embodied 

herein that the Court award any attorneys’ fees or expenses to Plaintiff’s Counsel.  
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Defendants reserve the right to oppose any part or all of any application for a Fee 

and Expense Award materially in excess of the fee and expense amounts stated in 

the Notice attached hereto as Exhibit B.  In the event that the Court does not award 

attorneys’ fees or expenses, or in the event that the Court makes a Fee and Expense 

Award in an amount that is less than the amount requested by Plaintiff’s Counsel or 

is otherwise unsatisfactory to Plaintiff’s Counsel, or in the event that any such award 

is vacated or reduced on appeal, this Stipulation nevertheless shall remain in full 

force and effect.  Neither Plaintiff nor Plaintiff’s Counsel may cancel or terminate 

the Settlement based on the Court’s or any appellate court’s ruling with respect to 

any Fee and Expense Award.

15. The Fee and Expense Award shall be paid to Co-Lead Counsel from 

the Settlement Fund immediately upon award, notwithstanding the existence of any 

timely filed objections thereto, potential for appeal therefrom, or collateral attack on 

the Settlement or any part thereof, subject to Plaintiff’s Counsel’s obligation to make 

appropriate refunds or repayments to the Settlement Fund, plus accrued interest at 

the same net rate as is earned by the Settlement Fund, if the Settlement is terminated 

pursuant to the terms of this Stipulation or if, as a result of any appeal or further 

proceedings on remand, or successful collateral attack, the Fee and Expense Award 

is reduced or reversed and such order reducing or reversing the award has become 

Final.  Plaintiff’s Counsel shall make the appropriate refund or repayment in full no 
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later than twenty (20) business days after: (i) receiving from Defendants’ Counsel 

notice of the termination of the Settlement; or (ii) any order reducing or reversing 

the Fee and Expense Award has become Final.  

16. Co-Lead Counsel shall allocate the attorneys’ fees awarded amongst 

Plaintiff’s Counsel in a manner which they, in good faith, believe reflects the 

contributions of such counsel to the institution, prosecution and settlement of the 

Action.  The Released Defendants’ Persons shall have no responsibility for or 

liability whatsoever with respect to the allocation or award of any Fee and Expense 

Award to Plaintiff’s Counsel.  The Fee and Expense Award shall be payable solely 

from the Settlement Fund.

VI. SUBMISSION OF THE SETTLEMENT TO THE COURT FOR 
APPROVAL

17. As soon as practicable after execution of this Stipulation, Plaintiff shall 

apply to the Court for entry of the Scheduling Order, substantially in the form 

attached hereto as Exhibit A, providing for, among other things: (i) the 

dissemination by mail (or email) of the Notice, substantially in the form attached 

hereto as Exhibit B; (ii) the publication of the Summary Notice, substantially in the 

form attached hereto as Exhibit C; and (iii) the scheduling of the Settlement Hearing 

to consider: (a) final approval of the proposed Settlement, (b) the request that the 

Judgment, substantially in the form attached hereto as Exhibit D, be entered by the 
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Court, (c) Co-Lead Counsel’s application for an award of attorneys’ fees and 

Litigation Expenses and approval of the proposed Plan of Allocation, and (d) any 

objections to any of the foregoing.  The Parties shall take all reasonable and 

appropriate steps to seek and obtain entry of the Scheduling Order.

18. The Parties shall request at the Settlement Hearing that the Court 

approve the Settlement and enter the Judgment, substantially in the form attached 

hereto as Exhibit D.  The Parties shall take all reasonable and appropriate steps to 

obtain entry of the Judgment.

VII. SETTLEMENT ADMINISTRATION

19. Plaintiff shall retain a Settlement Administrator to provide notice of the 

Settlement and for the disbursement of the Net Settlement Fund to eligible Class 

Members.  Defendants and the other Released Defendants’ Persons shall not have 

any involvement in or any responsibility, authority, or liability whatsoever for the 

selection of the Settlement Administrator.

20. Defendants shall cooperate with Plaintiff in providing notice of the 

Settlement and administering the Settlement, including, but not limited to, providing 

the Class Member Records in accordance with Paragraph 21 below and the 

Acquisition Records in accordance with Paragraph 22 below.

21. For purposes of providing notice of the Settlement to potential Class 

Members, within ten (10) business days following entry of the Scheduling Order by 
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the Court, VMware, at no cost to the Settlement Fund, Co-Lead Counsel, or the 

Settlement Administrator, shall cause to be provided to the Settlement Administrator 

or Co-Lead Counsel in an electronically searchable form, such as Excel, the 

stockholder register from Pivotal’s transfer agent containing the names, mailing 

addresses and, if available, email addresses for all record holders of Pivotal Class A 

common stock at the Closing of the Acquisition (“Class Member Records”).

22. For purposes of distributing the Net Settlement Fund to eligible Class 

Members, within ten (10) business days following entry of the Judgment by the 

Court, VMware, at no cost to the Settlement Fund, Co-Lead Counsel, or the 

Settlement Administrator, shall cause to be provided to the Settlement Administrator 

or Co-Lead Counsel in an electronically searchable form, such as Excel, the 

following information (the “Acquisition Records”):

(a) the names, mailing addresses and, if available, email addresses 

of all record holders of Pivotal Class A common stock listed on Pivotal’s stockholder 

register (“Record Holders”) who received the Acquisition Consideration in 

exchange for their shares of Pivotal Class A common stock in connection with the 

Acquisition (“Acquisition Record Holders”), and the number of shares of Pivotal 

Class A common stock held by each Acquisition Record Holder that were exchanged 

for the Acquisition Consideration; 
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(b) the names, mailing addresses and, if available, email addresses 

of all Excluded Parties, and for each Excluded Party, (i) an indication of whether the 

Excluded Party was, at the Closing, either (x) a Record Holder of Pivotal Class A 

common stock listed or (y) a beneficial holder of Pivotal Class A common stock 

whose shares were held via a financial institution on behalf of the Excluded Party 

(“Beneficial Holder”); (ii) the number of shares of Pivotal Class A common stock 

owned by the Excluded Party, as either a Record Holder or Beneficial Holder, and 

for which the Excluded Party received the Acquisition Consideration (“Excluded 

Shares”); and (iii) for each Excluded Party that is a Beneficial Holder, the name and 

“DTCC Number” of the financial institution where their Excluded Shares were held 

and the Excluded Party’s account number at such financial institution; and 

(c) the allocation or “chill” report generated by the DTCC, in 

anticipation of the Acquisition to facilitate the allocation of the Acquisition 

Consideration to eligible Class Members (the “Allocation Report”), which shall 

include, for each DTCC participant, the participant’s “DTCC number” and the 

number of shares of Pivotal Class A common stock reflected on the Allocation 

Report used by DTCC to distribute the Acquisition Consideration.

23. Defendants will use their commercially reasonable best efforts to obtain 

from the DTCC and provide to the Settlement Administrator or Co-Lead Counsel 

any additional information as may be required to distribute the Net Settlement Fund 
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to eligible Class Members and not to Excluded Parties, including, without limitation, 

information sufficient to identify all DTCC participants who received the 

Acquisition Consideration in connection with the Acquisition, the number of shares 

as to which each DTCC participant received payment (and/or the amount of 

consideration each DTCC participant received), and the correct address or other 

contact information used to communicate with the appropriate representatives of 

each DTCC participant that received Acquisition Consideration.  Defendants shall 

also use their commercially reasonable best efforts to obtain suppression letters from 

Excluded Parties and/or Excluded Parties’ brokers if requested to do so by the 

DTCC. 

24. Defendants and other Excluded Parties shall not have any right to 

receive any part of the Settlement Fund for his, her, or its own account(s) (i.e., 

accounts in which he, she, or it holds a proprietary interest, but not including 

accounts managed on behalf of others), or any additional amount based on any claim 

relating to the fact that Settlement proceeds are being received by any other 

stockholder, in each case under any theory, including but not limited to contract, 

application of statutory or judicial law, or equity.

25. The Net Settlement Fund shall be distributed to eligible Class Members 

in the accordance with the proposed Plan of Allocation set forth in the Notice or such 

other plan of allocation as may be approved by the Court.  The Plan of Allocation 
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proposed in the Notice is not a necessary term of the Settlement or of this Stipulation 

and it is not a condition of the Settlement or of this Stipulation that any particular 

plan of allocation be approved by the Court.  Plaintiff and Co-Lead Counsel may not 

cancel or terminate the Settlement (or this Stipulation) based on this Court’s or any 

appellate court’s ruling with respect to the Plan of Allocation or any other plan of 

allocation in the Action.  Defendants and the other Released Defendants’ Persons 

shall not object in any way to the Plan of Allocation or any other plan of allocation 

in the Action and shall not have any involvement with the application of the Court-

approved plan of allocation.

26. The Net Settlement Fund shall be distributed to eligible Class Members 

only after the Effective Date of the Settlement and after: (i) all Notice and 

Administration Costs, all Taxes, and any Fee and Expense Award have been paid 

from the Settlement Fund or reserved; and (ii) the Court has entered an order 

authorizing the specific distribution of the Net Settlement Fund (the “Class 

Distribution Order”).  At such time that Co-Lead Counsel, in their sole discretion, 

deems it appropriate to move forward with the distribution of the Net Settlement 

Fund to the Class, Co-Lead Counsel will apply to the Court, on notice to Defendants’ 

Counsel, for the Class Distribution Order.  

27. Payment pursuant to the Class Distribution Order shall be final and 

conclusive against all Class Members.  Plaintiff, Defendants, and the other Released 
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Defendants’ Persons and their respective counsel, shall have no liability whatsoever 

for the investment or distribution of the Settlement Fund or the Net Settlement Fund, 

the determination, administration, or calculation of any payment from the Net 

Settlement Fund, the nonperformance of the Settlement Administrator or a nominee 

holding shares on behalf of a Class Member, the payment or withholding of Taxes 

(including interest and penalties) owed by the Settlement Fund, or any losses 

incurred in connection therewith.

28. All proceedings with respect to the administration of the Settlement and 

distribution pursuant to the Class Distribution Order shall be subject to the exclusive 

jurisdiction of the Court.

VIII. CONDITIONS OF SETTLEMENT

29. The Effective Date of the Settlement shall be deemed to occur on the 

occurrence or waiver of all of the following events, which the Parties shall use their 

commercially reasonable best efforts to achieve:

(a) the full Settlement Amount has been paid into the Escrow 

Account accordance with Paragraph 6 above;

(b) the Court has entered the Scheduling Order, substantially in the 

form attached hereto as Exhibit A;

(c) the Court has entered the Judgment, substantially in the form 

attached hereto as Exhibit D; and
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(d) the Judgment has become Final.

30. Upon the occurrence of the Effective Date, any and all remaining 

interest or right of Defendants or their insurance carriers in or to the Settlement Fund, 

if any, shall be absolutely and forever extinguished and the Releases herein shall be 

effective.

IX. TERMINATION OF SETTLEMENT; EFFECT OF TERMINATION

31. Plaintiff and Defendants (provided Defendants unanimously agree 

amongst themselves) shall each have the right to terminate the Settlement and this 

Stipulation, by providing written notice of their election to do so (“Termination 

Notice”) to the other Parties within thirty (30) calendar days of: (i) the Court’s final 

refusal to enter the Scheduling Order in any material respect; (ii) the Court’s final 

refusal to approve the Settlement or any material part thereof; (iii) the Court’s final 

refusal to enter the Judgment in any material respect as to the Settlement; or (iv) the 

date upon which an order vacating, modifying, revising, or reversing the Judgment 

in any material respect becomes Final.  In addition to the foregoing, Plaintiff shall 

have the unilateral right to terminate the Settlement and this Stipulation, by 

providing written notice of their election to do so to Defendants within thirty (30) 

calendar days of any failure of Defendants to cause the full payment of the 

Settlement Amount into the Escrow Account in a timely manner in accordance with 

Paragraph 6 above.  However, any decision or proceeding, whether in this Court or 
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any appellate court, with respect to an application by Co-Lead Counsel for any Fee 

and Expense Award, or with respect to any plan of allocation, shall not be considered 

material to the Settlement, shall not affect the finality of the Judgment, and shall not 

be grounds for termination of the Settlement.  

32. If (i) Plaintiff exercises her right to terminate the Settlement as provided 

in this Stipulation; or (ii) Defendants exercise their right to terminate the Settlement 

as provided in this Stipulation, then:

(a) The Settlement and the relevant portions of this Stipulation shall 

be canceled and terminated;

(b) Plaintiff and Defendants shall revert to their respective positions 

in the Action as of immediately prior to the execution of the Term Sheet on May 2, 

2022 and the Parties shall promptly negotiate a new schedule to bring the Action to 

trial;

(c) The terms and provisions of this Stipulation, with the exception 

of this Paragraph 32 and Paragraphs 12, 15, 33, and 55 of this Stipulation, shall have 

no further force and effect with respect to the Parties and shall not be used in the 

Action or in any other proceeding for any purpose, and any Judgment or order 

entered by the Court in accordance with the terms of this Stipulation shall be treated 

as vacated, nunc pro tunc; and
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(d) Within fifteen (15) business days after joint written notification 

of termination is sent by Defendants’ Counsel and Co-Lead Counsel to the Escrow 

Agent, the Settlement Fund (including accrued interest thereon, and change in value 

as a result of the investment of the Settlement Fund, and any funds received by 

Plaintiff’s Counsel consistent with Paragraph 15 above), less any Notice and 

Administration Costs actually incurred, paid, or payable and less any Taxes paid, 

due, or owing shall be refunded by the Escrow Agent to Defendants and/or 

Defendants’ insurers, with the refund allocated according to the respective 

contributions to the Settlement Fund on behalf of Defendants (according to 

instructions to be provided by Defendants to Co-Lead Counsel).  In the event that 

the funds received by Plaintiff’s Counsel consistent with Paragraph 15 above have 

not been refunded to the Settlement Fund within the fifteen (15) business days 

specified in this Paragraph, those funds shall be refunded by the Escrow Agent to 

Defendants and/or Defendants’ insurers, with the refund allocated according to the 

respective contributions to the Settlement Fund on behalf of Defendants (according 

to instructions to be provided by Defendants to Co-Lead Counsel) immediately upon 

their deposit into the Escrow Account consistent with Paragraph 15 above.

X. NO ADMISSION OF WRONGDOING

33. Neither the Term Sheet, this Stipulation (whether or not consummated), 

including the Exhibits hereto and the Plan of Allocation contained therein (or any 
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other plan of allocation that may be approved by the Court), the negotiations leading 

to the execution of the Term Sheet and this Stipulation, nor any proceedings taken 

pursuant to or in connection with the Term Sheet, this Stipulation, and/or approval 

of the Settlement (including any arguments proffered in connection therewith):

(a) shall be offered against any of the Released Defendants’ Persons 

as evidence of, or construed as, or deemed to be evidence of any presumption, 

concession, or admission by any of the Released Defendants’ Persons with respect 

to the truth of any fact alleged by Plaintiff or the validity of any claim that was or 

could have been asserted or the deficiency of any defense that has been or could 

have been asserted in this Action or in any other litigation, or of any liability, 

negligence, fault, or other wrongdoing of any kind of any of the Released 

Defendants’ Persons or in any way referred to for any other reason as against any of 

the Released Defendants’ Persons, in any arbitration proceeding or other civil, 

criminal, or administrative action or proceeding, other than such proceedings as may 

be necessary to effectuate the provisions of this Stipulation;

(b) shall be offered against any of the Released Plaintiff’s Persons, 

as evidence of, or construed as, or deemed to be evidence of any presumption, 

concession, or admission by any of the Released Plaintiff’s Persons that any of their 

claims are without merit, that any of the Released Defendants’ Persons had 

meritorious defenses, or that damages recoverable under the Complaint would not 
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have exceeded the Settlement Amount or with respect to any liability, negligence, 

fault, or wrongdoing of any kind, or in any way referred to for any other reason as 

against any of the Released Plaintiff’s Persons, in any arbitration proceeding or other 

civil, criminal, or administrative action or proceeding, other than such proceedings 

as may be necessary to effectuate the provisions of this Stipulation; or 

(c) shall be construed against any of the Released Persons as an 

admission, concession, or presumption that the consideration to be given hereunder 

represents the amount which could be or would have been recovered after trial; 

provided, however, that if this Stipulation is approved by the Court, the Parties and 

the Released Persons and their respective counsel may refer to it to effectuate the 

protections from liability granted under this Stipulation or otherwise to enforce the 

terms of the Settlement.

XI. MISCELLANEOUS PROVISIONS

34. All of the Exhibits attached hereto are incorporated by reference as 

though fully set forth herein.  Notwithstanding the foregoing, if there exists a conflict 

or inconsistency between the terms of this Stipulation and the terms of any Exhibit 

attached hereto, the terms of the Stipulation shall prevail.

35. Each of the Defendants warrants that, as to the payments made or to be 

made on behalf of him, her, or it, at the time of entering into this Stipulation and at 

the time of such payment he, she, or it, or to the best of his, her, or its knowledge 
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any persons or entities contributing to the payment of the Settlement Amount, were 

not insolvent, nor will the payment required to be made by or on behalf of them 

render them insolvent, within the meaning of and/or for the purposes of the United 

States Bankruptcy Code, including §§ 101 and 547 thereof.  This representation is 

made by each of the Defendants and not by their counsel.

36. In the event of the entry of a Final order of a court of competent 

jurisdiction determining the transfer of money to the Settlement Fund or any portion 

thereof by or on behalf of Defendants to be a preference, voidable transfer, 

fraudulent transfer, or similar transaction and any portion thereof is required to be 

returned, and such amount is not promptly deposited into the Settlement Fund by 

others, then, at the election of Plaintiff, Plaintiff and Defendants shall jointly move 

the Court to vacate and set aside the Releases given and the Judgment entered in 

favor of Defendants and the other Released Persons pursuant to this Stipulation, in 

which event the Releases and Judgment shall be null and void, and Plaintiff and 

Defendants shall be restored to their respective positions in the litigation as provided 

in Paragraph 33 above, and any cash amounts in the Settlement Fund (less any Taxes 

paid, due, or owing with respect to the Settlement Fund and less any Notice and 
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Administration Costs actually incurred, paid, or payable) shall be returned as 

provided in Paragraph 33 above.

37. The Parties intend this Stipulation and the Settlement to be a final and 

complete resolution of all disputes asserted or which could be asserted by Plaintiff 

and any other Class Members against Defendants or the Former Defendant with 

respect to the Released Plaintiff’s Claims.  Accordingly, Plaintiff and her counsel 

and Defendants (and the Former Defendant) and their counsel agree not to assert in 

any forum that this Action was brought by Plaintiff or defended by Defendants (or 

the Former Defendant) in bad faith or without a reasonable basis.  The Parties agree 

that the amounts paid and the other terms of the Settlement were negotiated at arm’s-

length and in good faith by the Parties, including through a mediation process 

supervised and conducted by Robert A. Meyer of JAMS, Inc., and reflect the 

Settlement that was reached voluntarily after extensive negotiations and consultation 

with experienced legal counsel, who were fully competent to assess the strengths 

and weaknesses of their respective clients’ claims or defenses.

38. While retaining their right to deny that the claims asserted in the Action 

were meritorious, Defendants (and the Former Defendant) and their counsel, in any 

statement made to any media representative (whether or not for attribution) will not 

assert that the Action was commenced or prosecuted in bad faith, nor will they deny 

that the Action was commenced and prosecuted in good faith and is being settled 
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voluntarily after consultation with competent legal counsel.  In all events, Plaintiff 

and her counsel and Defendants (and the Former Defendant) and their counsel shall 

not make any accusations of wrongful or actionable conduct by any Party concerning 

the prosecution, defense, and resolution of the Action, and shall not otherwise 

suggest that the Settlement constitutes an admission of any claim or defense alleged.  

39. The terms of the Settlement, as reflected in this Stipulation, may not be 

modified or amended, nor may any of its provisions be waived except by a writing 

signed on behalf of each of the Parties (or their successors-in-interest).

40. The headings herein are used for the purpose of convenience only and 

are not meant to have legal effect.

41. If any deadline set forth in this Stipulation or the Exhibits thereto falls 

on a Saturday, Sunday, or legal holiday, that deadline will be continued to the next 

business day.

42. Without further Order of the Court, the Parties may agree to reasonable 

extensions of time to carry out any of the provisions of this Stipulation.

43. The administration and consummation of the Settlement as embodied 

in this Stipulation shall be under the authority of the Court, and the Court shall retain 

jurisdiction for the purpose of entering orders providing for an award of any Fee and 

Expense Award to Plaintiff’s Counsel, and enforcing the terms of this Stipulation, 

including the Plan of Allocation (or such other plan of allocation as may be approved 
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by the Court) and the distribution of the Net Settlement Fund to eligible Class 

Members.

44. The waiver by one Party of any breach of this Stipulation by any other 

Party shall not be deemed a waiver of any other prior or subsequent breach of this 

Stipulation.

45. This Stipulation and its Exhibits constitute the entire agreement among 

the Parties concerning the Settlement and this Stipulation and its Exhibits.  Each 

Party acknowledges that no other agreements, representations, warranties, or 

inducements have been made by any Party concerning this Stipulation or its Exhibits 

other than those contained and memorialized in such documents.

46. This Stipulation may be executed in one or more counterparts, 

including by signature transmitted via facsimile, or by a .pdf/.tif image of the 

signature transmitted via email.  All executed counterparts and each of them shall be 

deemed to be one and the same instrument.

47. This Stipulation shall be binding upon and inure to the benefit of the 

successors and assigns of the Parties, and the Released Persons, and any corporation, 

partnership, or other entity into or with which any Party may merge, consolidate, or 

reorganize.  The Parties acknowledge and agree, for the avoidance of doubt, that the 

Released Defendants’ Persons and the Released Plaintiff’s Persons are intended 
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beneficiaries of this Stipulation and are entitled to enforce the releases contemplated 

by the Settlement.

48. The Stipulation, the Settlement, and any and all disputes arising out of 

or relating in any way to any of them, whether in contract, tort or otherwise, shall be 

governed by and construed in accordance with the laws of the State of Delaware, 

without regard to conflict of laws principles.  

49. Any action arising under or to enforce this Stipulation or any portion 

thereof, shall be commenced and maintained only in the Court.

50. This Stipulation shall not be construed more strictly against one Party 

than another merely by virtue of the fact that it, or any part of it, may have been 

prepared by counsel for one of the Parties, it being recognized that it is the result of 

arm’s-length negotiations between the Parties and that all Parties have contributed 

substantially and materially to the preparation of this Stipulation.

51. All counsel and all other persons executing this Stipulation and any of 

the Exhibits hereto, or any related Settlement documents, warrant and represent that 

they have the full authority to do so and that they have the authority to take 

appropriate action required or permitted to be taken pursuant to the Stipulation to 

effectuate its terms.

52. Co-Lead Counsel and Defendants’ Counsel agree to cooperate fully 

with one another to obtain (and, if necessary, defend on appeal) all necessary 
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approvals of the Court required of this Stipulation (including, but not limited to, 

using their commercially reasonable best efforts to resolve any objections raised to 

the Settlement), and to use commercially reasonable best efforts to promptly agree 

upon and execute all such other documentation as may be reasonably required to 

obtain final approval by the Court of the Settlement.  

53. If any Party is required to give notice to another Party under this 

Stipulation, such notice shall be in writing and shall be deemed to have been duly 

given upon receipt of hand delivery or email transmission, with confirmation of 

receipt.  Notice shall be provided as follows:

If to Plaintiff or Co-Lead 
Counsel:

Bernstein Litowitz Berger & Grossmann LLP
Attn:  Edward G. Timlin, Esq.
1251 Avenue of the Americas
New York, NY 10020
(212) 554-1400
Edward.Timlin@blbglaw.com

Block & Leviton LLP
Attn:  Joel Fleming, Esq.
260 Franklin St., Suite 1860
Boston, MA 02110
(617) 398-5600
joel@blockleviton.com

If to Defendants, the Former 
Defendant, or Defendants’ or 
the Former Defendants’ 
Counsel: 

Alston & Bird LLP
Attn:  John L. Latham, Esq.
One Atlantic Center
1201 W. Peachtree Street NE, Suite 4900
Atlanta, GA 30309-3424
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(404) 881-7000
john.latham@alston.com

Davis Polk & Wardwell LLP
Attn:  Andrew Ditchfield, Esq.
450 Lexington Ave
New York, NY 10017
(212) 450-4000
andrew.ditchfield@davispolk.com

Gibson, Dunn & Crutcher LLP
Attn:  Michael D. Celio
1881 Page Mill Road
Palo Alto, CA 94304
(650) 849-5326
MCelio@gibsondunn.com

54. Except as otherwise provided herein, each Party shall bear its own 

costs.  

55. Whether or not the Stipulation is approved by the Court and whether or 

not the Stipulation is consummated, or the Effective Date occurs, the Parties and 

their counsel shall use their commercially reasonable best efforts to keep all 

negotiations, discussions, acts performed, agreements, drafts, documents signed, and 

proceedings in connection with the Stipulation confidential.

56. All agreements made and orders entered during the course of this 

Action relating to the confidentiality of information shall survive this Settlement.  

57. No opinion or advice concerning the tax consequences of the proposed 

Settlement to individual Class Members is being given or will be given by the Parties 
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or their counsel; nor is any representation or warranty in this regard made by virtue 

of this Stipulation.  Each Class Member’s tax obligations, and the determination 

thereof, are the sole responsibility of the Class Member, and it is understood that the 

tax consequences may vary depending on the particular circumstances of each 

individual Class Member.

IN WITNESS WHEREOF, the Parties have caused this Stipulation to be 

executed, by their duly authorized attorneys, as of June 2, 2022.

[Signatures on Next Page]
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OF COUNSEL:

Mark Lebovitch
Jeroen van Kwawegen
Edward G. Timlin
Thomas G. James
BERNSTEIN LITOWITZ BERGER 
    & GROSSMANN LLP
1251 Avenue of the Americas
44th Floor
New York, NY 10020
(212) 554-1400

Co-Lead Counsel for Plaintiff Kenia 
Lopez and the Class

BERNSTEIN LITOWITZ BERGER
   & GROSSMANN LLP

/s/ Greg Varallo                             
Greg Varallo (Bar No. 2242)
500 Delaware Avenue, Suite 901
Wilmington, DE 19801
(302) 364-3600

Co-Lead Counsel for Plaintiff Kenia 
Lopez and the Class

OF COUNSEL:

Jason Leviton
Joel Fleming
Amanda R. Crawford
BLOCK & LEVITON LLP
260 Franklin St., Suite 1860
Boston, MA 02110
(617) 398-5600

Co-Lead Counsel for Plaintiff Kenia
Lopez and the Class

BLOCK & LEVITON LLP

/s/ Nathan A. Cook                          
Nathan A. Cook (Bar No. 4841)
3801 Kennett Pike, Suite C-305
Wilmington, DE 19807
(302) 499-3600

Co-Lead Counsel for Plaintiff Kenia
Lopez and the Class
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Robert Weiser
James Ficaro
THE WEISER LAW FIRM, P.C.
22 Cassatt Avenue
Berwyn, PA 19312
(610) 225-2677

Additional Counsel for Plaintiff Kenia 
Lopez

OF COUNSEL:

John L. Latham
Cara M. Peterman
Andrew T. Sumner
ALSTON & BIRD LLP
One Atlantic Center
1201 W. Peachtree Street NE, Suite 4900
Atlanta, GA 30309-3424
(404) 881-7000

Gidon M. Caine
ALSTON & BIRD LLP
1950 University Avenue
East Palo Alto, CA 94303
(650) 838-2000

RICHARDS LAYTON & FINGER, PA

/s/ John D. Hendershot                   
John D. Hendershot (Bar No. 4178)
Angela Lam (Bar No. 6431)
Andrew L. Milam (Bar No. 6564)
One Rodney Square
920 North King Street
Wilmington, DE 19801
(302) 651-7700

Counsel for Defendants Michael S. Dell
and Dell Technologies Inc.
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OF COUNSEL:

Andrew Ditchfield
Daniel J. Schwartz
Andy Parrott
Liana Harutian
DAVIS POLK & WARDWELL LLP
450 Lexington Ave
New York, NY 10017
(212) 450-4000

CONNOLLY GALLAGHER LLP

/s/ Jarrett W. Horowitz                   
Henry E. Gallagher, Jr. (Bar No. 495)
Jarrett W. Horowitz (Bar No. 6421)
1201 North Market Street, 20th Floor
Wilmington, DE 19801
(302) 757-7300

Counsel for Defendant Robert C. Mee and 
Former Defendant Cynthia Gaylor

OF COUNSEL:

Michael D. Celio
GIBSON, DUNN & CRUTCHER LLP
1881 Page Mill Road
Palo Alto, CA 94304
(650) 849-5326

Brian M. Lutz
GIBSON, DUNN & CRUTCHER LLP
555 Mission Street, Suite 3000
San Francisco, CA 94105
(415) 393-8200

Laura Kathryn O’Boyle
GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue
New York, NY 10166
(212) 351-4000

YOUNG CONAWAY STARGATT & 
TAYLOR, LLP

/s/ Elena C. Norman                       
Elena C. Norman (Bar No. 4780)
Daniel M. Kirshenbaum (Bar No. 6047)
Rodney Square
1000 North King Street
Wilmington, DE 19801
(302) 571-6600

Counsel for Defendant VMware, Inc
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

BRETT HAWKES,

Plaintiff,

v.

THE TORONTO-DOMINION BANK, 
TD GROUP US HOLDINGS LLC, 
TD BANK USA, NATIONAL 
ASSOCIATION, TD BANK, 
NATIONAL ASSOCIATION, 
STEPHEN BOYLE, TIM HOCKEY, 
BRIAN LEVITT, KAREN MAIDMENT, 
BHARAT MASRANI, IRENE MILLER, 
JOSEPH MOGLIA, WILBUR 
PREZZANO, and THE CHARLES 
SCHWAB CORPORATION,

Defendants.

C.A. No. 2020-0360-PAF

STIPULATION AND AGREEMENT 
OF COMPROMISE, SETTLEMENT, AND RELEASE

This Stipulation and Agreement of Compromise, Settlement, and Release 

(“Stipulation”) is made and entered into as of March 25, 2022, and is intended to 

fully, finally, and forever resolve, discharge, and settle the Released Claims as set 

forth and defined in Paragraphs 1.28, 1.29, and 1.31 below.1  The parties to this 

Stipulation are: (a) plaintiff Brett Hawkes (“Plaintiff”), on behalf of himself and the 

1 All terms herein with initial capitalization shall, unless defined elsewhere in this 
Stipulation, have the meanings given to them in Paragraph 1 below.   

EFiled:  Mar 25 2022 06:42PM EDT 
Transaction ID 67428858
Case No. 2020-0360-PAF
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Settlement Class (defined below); and (b) defendants (i) The Toronto-Dominion 

Bank and its affiliates TD Group US Holdings LLC (“TD Group US”), TD Bank 

USA, National Association (“TD Bank USA”), and TD Bank, National Association 

(“TD Bank N.A.”) (collectively, “TD Bank”); (ii) Tim Hockey, Brian Levitt, Karen 

Maidment, Bharat Masrani, Irene Miller, Joseph Moglia, Wilbur Prezzano, and 

Stephen Boyle (collectively, the “Individual Defendants”); and (iii) The Charles 

Schwab Corporation (“CSC,” and together with TD Bank and the Individual 

Defendants, “Defendants”) (collectively with Plaintiff, the “Parties”).  This 

Stipulation sets forth the terms and conditions of the settlement of the above-

captioned action (the “Action”) reached by the Parties (the “Settlement”), subject 

to the approval of the Court of Chancery of the State of Delaware (the “Court”). 

I. PROCEDURAL BACKGROUND

WHEREAS:

A. On November 25, 2019, TD Ameritrade Holding Corporation 

(“Ameritrade”) and CSC entered into a definitive merger agreement (the “Merger 

Agreement”) for CSC to acquire Ameritrade in an all-stock transaction pursuant to 

which Ameritrade stockholders would receive 1.0837 shares of CSC common stock 

for each Ameritrade share (the “Merger”).

B. On April 9, 2020, Plaintiff served Ameritrade with a corporate books 

and records demand pursuant to 8 Del. C. § 220 (“Section 220”) to investigate, 
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among other things, alleged breaches of fiduciary duty in connection with the 

Merger.  Following negotiations, Ameritrade produced to Plaintiff its nonpublic 

Board-level, and senior officer-level corporate books and records regarding the 

Merger.

C. On May 12, 2020, Plaintiff filed his complaint (the “Initial 

Complaint”) initiating the Action.  The Initial Complaint asserted that the Merger 

violated 8 Del C. § 203 (“Section 203”), that TD Bank and the Individual Defendants 

breached their fiduciary duties, and that CSC aided and abetted such breaches.  

Concurrently with filing the Initial Complaint, Plaintiff moved for expedited 

proceedings and a prompt injunction hearing (the “Expedition Motion”).

D. On May 15, 2020, following briefing and oral argument, the Court 

granted in part and denied in part Plaintiff’s Expedition Motion.

E. On May 26, 2020, Ameritrade filed a Form 8-K with the U.S. Securities 

and Exchange Commission providing Ameritrade stockholders with certain Section 

203-related disclosures and asking stockholders to approve the Merger by the 

affirmative vote of at least 66 2/3% of the outstanding shares of Ameritrade common 

stock not owned by TD Bank or CSC (the “Section 203 Vote”).

F. That same day, the parties entered a stipulation 

(the “May 26 Stipulation”) memorializing that, if the Merger received the 

Section 203 Vote, Plaintiff’s Section 203 claim would be moot.  The May 26 
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Stipulation also documented the parties’ agreement regarding the parameters of 

certain expedited discovery.  The May 26 Stipulation further stated that Defendants 

disputed the allegations asserted by Plaintiff in the Action, and believed that 

Plaintiff’s Section 203 Claim was without merit.  Plaintiff believed (and continues 

to believe) that Plaintiff’s Section 203 Claim was meritorious when filed.

G. On June 4, 2020, Ameritrade convened a special meeting of its 

stockholders to vote on the Merger.  Approximately 76.9% of Ameritrade’s 

outstanding shares (excluding any shares held by TD Bank and CSC) approved the 

Merger.  

H. On June 11, 2020, the Parties filed a stipulation wherein Plaintiff 

dismissed his Section 203 claim as moot and withdrew his motion for preliminary 

injunction.

I. Between June 2020 and November 2020, Defendants and certain third 

parties, including the merging parties’ financial advisors, produced 53,029 pages of 

documents in accordance with the May 26 Stipulation.  

J. On October 6, 2020, the Merger closed. 

K. On November 23, 2020, Plaintiff filed a motion for an interim award of 

attorneys’ fees and expenses for the benefits conferred by the Section 203 Vote and 

Section 203-related disclosures (the “Interim Award Motion”).

L. On February 5, 2021, Plaintiff filed his Verified Amended Class Action 
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Complaint (the “Amended Complaint”), which asserted, in connection with the 

Merger: (a) breach of fiduciary duty claims against (i) The Toronto-Dominion Bank, 

and its affiliates TD Group US, TD Bank USA, and TD Bank N.A., as Ameritrade’s 

alleged controlling stockholder; (ii) Tim Hockey, Brian Levitt, Karen Maidment, 

Bharat Masrani, Irene Miller, Joseph Moglia, and Wilbur Prezzano as members of 

Ameritrade’s board of directors (the “Board”); (iii) Ameritrade’s Chief Executive 

Officer Stephen Boyle; and (b) a claim against CSC for aiding and abetting the 

foregoing breaches.

M. In particular, the Amended Complaint alleged that TD Bank breached 

its fiduciary duties as Ameritrade’s controlling stockholder by conditioning its 

support for the Merger on receiving a nonratable benefit from the acquirer, CSC, 

through an amended “insured deposit account agreement” (the “Amended IDA 

Agreement”) between the post-Merger company and TD Bank.  

N. The Amended Complaint further alleged that the Merger’s process and 

price were unfair because TD Bank allegedly usurped, and Ameritrade’s special 

committee (the “Committee”) allegedly ceded, responsibility for negotiating a 

critical component of the Merger (the Amended IDA Agreement), which allegedly 

was traded off for potential additional consideration that could have been received 

by all Ameritrade stockholders.  

O. Furthermore, the Amended Complaint alleged that CSC aided and 



6

abetted breaches of fiduciary duty by allegedly using the Amended IDA Agreement 

as a bargaining chip to secure TD Bank’s support for a lower exchange ratio in the 

all-stock Merger.  Defendants vigorously disputed each of the claims in the 

Amended Complaint, including in their Motions to Dismiss, discussed below.

P. On April 1, 2021, the Court heard oral argument on the Interim Award 

Motion and granted Plaintiff’s counsel an interim fee award of $3,850,000. 

Q. On April 29, 2021, Defendants filed motions to dismiss the Amended 

Complaint (the “Motions to Dismiss”).  Defendants’ Motions to Dismiss disputed 

Plaintiff’s claims and allegations in the Amended Complaint.  

R. Among other things, the Motions to Dismiss argued that the Amended 

Complaint failed to state a claim as a matter of law because (1) Toronto-Dominion 

Bank was not a controlling stockholder of Ameritrade and did not owe (or breach) 

any fiduciary duties to Ameritrade’s stockholders; (2) no viable claim for breach of 

fiduciary duty was made against TD Group US, TD Bank USA and TD Bank N.A. 

because the Amended Complaint did not allege that these entities owned any 

Ameritrade stock or had any control over the Ameritrade Board but sought to impose 

fiduciary duties on these entities by defining them “collectively” as TD Bank; and 

(3) the Merger was protected by the business judgment rule under Kahn v. M&F 

Worldwide Corp., 88 A.3d 635 (Del. 2014).  Specifically, the Motions to Dismiss 

argued that the Merger had been conditioned from the outset of negotiations on 
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approval by an independent committee of Ameritrade’s outside directors and a 

majority of Ameritrade’s stockholders not affiliated with TD Bank, and those 

conditions were satisfied by the Committee’s approval and the stockholder vote on 

June 4, 2020.  The Motions to Dismiss also argued that the aiding and abetting claim 

against CSC failed because there was no viable primary claim for breach of fiduciary 

duty or any facts alleged that show that CSC knowingly participated in any such 

alleged breach.  Plaintiff vigorously disputed each of these claims, including in his 

answering brief opposing the Motions to Dismiss.

S. On November 18, 2021, the Court heard oral argument on the Motions 

to Dismiss.

T. Following arm’s-length negotiations between the Parties, on January 

19, 2022, the Parties reached an agreement-in-principle to settle the claims asserted 

in the Action against Defendants for $31,500,000, subject to the execution of the 

Stipulation and related papers and Court approval.

U. On January 20, 2022, the Parties informed the Court that the Parties had 

reached an agreement-in-principle to fully resolve the Action.  

V. This Stipulation (together with the Exhibits hereto), which has been 

duly executed by the undersigned signatories on behalf of their respective clients, 

reflects the final and binding agreement among the Parties concerning the 

Settlement.
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II. CLAIMS OF THE STOCKHOLDER AND BENEFITS OF 
SETTLEMENT

W. Plaintiff, through Plaintiff’s Co-Lead Counsel, has conducted an 

investigation and pursued documentary discovery relating to the claims and the 

underlying events and transactions alleged in the Action.  Plaintiff’s Co-Lead 

Counsel have analyzed the evidence adduced during their investigation, and have 

also researched the applicable law with respect to the claims asserted in the Action 

and the potential defenses thereto.  This investigation and the settlement negotiations 

between the parties have provided Plaintiff with a sufficient basis upon which to 

assess the relative strengths and weaknesses of Plaintiff’s position and Defendants’ 

position in this litigation.  

X. Plaintiff maintains that the claims asserted in the Action have merit, but 

also believes that the Settlement provides substantial and immediate benefits for the 

Settlement Class.  In addition to these substantial benefits, Plaintiff and his counsel 

have considered: (i) the attendant risks of continued litigation and the uncertainty of 

the outcome of the Action; (ii) the probability of success on the merits; (iii) possible 

defenses to the claims asserted in the Action; (iv) the desirability of permitting the 

Settlement to be consummated according to its terms; (v) the expense and length of 

continued proceedings necessary to prosecute the Action through trial and appeal; 

(vi) the likelihood of monetary recovery to the extent Plaintiff was able to secure a 

monetary judgment against one or more of the Defendants; and (vii) the conclusion 
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by Plaintiff and Plaintiff’s Co-Lead Counsel that the terms and conditions of the 

Settlement are fair, reasonable, and adequate, and that it is in the best interests of 

Plaintiff and the Settlement Class to settle the Action on the terms set forth in this 

Stipulation.  

Y. Plaintiff and Plaintiff’s Co-Lead Counsel have determined that the 

proposed Settlement is fair, reasonable, adequate, and in the best interests of 

Settlement Class.  The Settlement provides substantial immediate benefits to the 

Settlement Class without the risk that continued litigation could result in obtaining 

similar or lesser relief for the Settlement Class after continued extensive and 

expensive litigation, including trial and appeal.  The Settlement and this Stipulation 

shall in no event be construed as, or deemed to be, evidence of a concession by 

Plaintiff of any infirmity in the claims asserted in the Action.

III. DEFENDANTS’ DENIAL OF WRONGDOING AND LIABILITY

Z. Defendants maintain that their conduct was at all times proper and in 

compliance with applicable law and they have denied, and continue to deny, that 

they have committed or intended to commit any breaches of their obligations or 

violations of law arising out of any of the conduct, statements, acts, or omissions 

alleged in the Action or otherwise.  TD Bank specifically denies that it was a 

controlling stockholder of Ameritrade and owed any fiduciary duties to Plaintiff or 

the Settlement Class.  TD Bank and the Individual Defendants further deny that they 
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breached any fiduciary or other legal duties owed to Plaintiff or the Settlement Class, 

and CSC specifically denies that it aided and abetted any such alleged breach.  

Defendants also deny that Plaintiff or the Settlement Class were harmed by any 

conduct of Defendants alleged in the Action.  Defendants assert that, at all relevant 

times, they acted in good faith and in a manner consistent with any fiduciary and/or 

legal duties owed to Plaintiff and the Settlement Class in connection with the 

Merger.

AA. Defendants, however, recognize the uncertainty and the risks inherent 

in any litigation, and the difficulties and substantial burdens, expense, and time that 

may be necessary to defend this proceeding.  Defendants wish to eliminate the 

uncertainty, risk, burden, and expense of further litigation.  Defendants have 

therefore decided to settle the Action on the terms and conditions set forth in this 

Stipulation, without in any way acknowledging any wrongdoing, fault, liability, or 

damages.

BB. Defendants deny all allegations of wrongdoing, fault, liability, or 

damage to Plaintiff as well as each and every other member of the Class, and further 

deny that Plaintiff has asserted a valid claim against any of them.  Defendants further 

deny that they engaged in any wrongdoing, committed any violation of law or breach 

of duty, or aided and abetted any such violation or breach, and Defendants believe 

that they acted properly, in good faith, and in a manner consistent with their legal 
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duties.  Defendants are entering into the Settlement and this Stipulation solely to 

avoid the substantial burden, expense, inconvenience, and distraction of continued 

litigation and to resolve each of the Released Plaintiff’s Claims as against the 

Released Defendants’ Persons.  The Settlement and this Stipulation shall in no event 

be construed as, or deemed to be, evidence of or an admission or concession on the 

part of any of Defendants with respect to any claim or factual allegation or of any 

fault or liability or wrongdoing or damage whatsoever or any infirmity in the 

defenses that any of Defendants have or could have asserted. 

CC. The Parties recognize that the Action has been filed and prosecuted by 

Plaintiff in good faith and defended by Defendants in good faith and further that the 

Settlement Amount to be paid, and the other terms of the Settlement set forth herein, 

were negotiated at arm’s-length, in good faith, and reflect an agreement that was 

reached voluntarily after consultation with experienced legal counsel.  

IV. TERMS OF THE STIPULATION AND AGREEMENT OF 
SETTLEMENT

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, BY 

AND AMONG THE PARTIES TO THIS STIPULATION, subject to the approval 

of the Court pursuant to Court of Chancery Rule 23, for good and valuable 

consideration set forth herein and conferred on Plaintiff and the Class, the 

sufficiency of which is acknowledged, the claims asserted in the Action against 

Defendants shall be finally and fully settled, compromised, and dismissed with 
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prejudice, and that the Released Plaintiff’s Claims shall be finally and fully 

compromised, resolved, discharged, settled, and dismissed with prejudice against 

the Released Defendants’ Persons, and that the Released Defendants’ Claims shall 

be finally and fully compromised, resolved, discharged, settled, and dismissed with 

prejudice against the Released Plaintiff’s Persons, in the manner set forth in this 

Stipulation.

A. Definitions

1.1. “Amended Complaint” means Plaintiff’s Verified Amended Class 

Action Complaint filed February 5, 2021 (Dkt No. 67).

1.2. “Ameritrade” means TD Ameritrade Holding Corporation.

1.3. “Cede” means Cede & Co., Inc.

1.4. “Closing” means the closing of the Merger on October 6, 2020.

1.5. “Court” means the Court of Chancery of the State of Delaware.

1.6. “CSC” means The Charles Schwab Corporation.

1.7. “Defendants” means TD Bank, the Individual Defendants, and CSC.

1.8. “Defendants’ Counsel” means Potter Anderson & Corroon LLP, 

Richards, Layton & Finger, P.A., Simpson Thacher & Bartlett LLP, Morris Nichols 

Arsht & Tunnell LLP, Davis Polk & Wardwell LLP, Wachtell Lipton Rosen & Katz, 

Ross Aronstam & Moritz LLP and Sullivan & Cromwell LLP.  

1.9. “DTCC” means the Depository Trust & Clearing Corporation, 
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including its subsidiary the Depository Trust Company.

1.10. “DTCC Participants” means the DTCC participants to which DTCC 

distributed the Merger Consideration.

1.11. “Effective Date” means the first date by which all of the events and 

conditions specified in Paragraph 9.1 of this Stipulation have been met and have 

occurred or have been waived.

1.12. “Eligible Closing Date Beneficial Holder” means the ultimate 

beneficial owner of any shares of Ameritrade common stock held of record by Cede 

& Co. at the time such shares were converted into the right to receive the Merger 

Consideration in connection with the Closing of the Merger, provided that no 

Excluded Party may be an Eligible Closing Date Beneficial Holder.

1.13. “Eligible Closing Date Record Holder” means the record holder of 

any shares of Ameritrade common stock, other than Cede & Co, at the time such 

shares were converted into the right to receive the Merger Consideration in 

connection with the Closing of the Merger, provided that no Excluded Party may be 

an Eligible Closing Date Record Holder.

1.14. “Eligible Closing Date Stockholders” means Eligible Closing Date 

Beneficial Holders and Eligible Closing Date Record Holders.  

1.15. “Escrow Account” means the account maintained by Plaintiff’s

Co-Lead Counsel and into which the Settlement Amount shall be deposited.  
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1.16. “Final” means the expiration of all time to seek appeal or other review 

of the Judgment or any other court order, or if any appeal or other review of such 

Judgment or order is filed and not dismissed, after such Judgment is upheld on appeal 

in all material respects and is no longer subject to further review by or reargument 

to the Delaware Supreme Court.  

1.17. “Individual Defendants” means Tim Hockey, Brian Levitt, Karen 

Maidment, Bharat Masrani, Irene Miller, Joseph Moglia, Wilbur Prezzano, and 

Stephen Boyle.  

1.18. “Judgment” means the Order and Final Judgment, substantially in the 

form attached hereto as Exhibit D, to be entered by the Court approving the 

Settlement.

1.19. “Merger Consideration” means the stock consideration of 1.0837 

shares of CSC common stock paid to Ameritrade stockholders for each share of 

Ameritrade common stock they held upon the Closing of the Merger. 

1.20. “Net Settlement Fund” means the Settlement Fund less: (i) any Taxes; 

(ii) any Notice and Administration Costs; (iii) any attorneys’ fees and expenses 

awarded by the Court to Plaintiff’s Counsel from the Settlement Fund; (iv) any 

incentive award to Plaintiff to be deducted solely from any award of attorneys’ fees 

and expenses; and (v) any other costs or fees approved by the Court. 

1.21. “Notice” means the Notice of Pendency and Proposed Settlement of 
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Stockholder Class Action, Settlement Hearing, and Right to Appear, substantially in 

the form attached hereto as Exhibit B.

1.22. “Notice and Administration Costs” means the costs, fees, and 

expenses that are incurred by the Settlement Administrator and/or Plaintiff’s 

Counsel in connection with: (i) providing notice to the Settlement Class; and 

(ii) administering the Settlement, including but not limited to the costs, fees, and 

expenses incurred in connection with the Escrow Account.

1.23. “Person” means a natural person, individual, corporation, partnership, 

limited partnership, limited liability partnership, limited liability company, 

association, joint venture, joint stock company, estate, legal representative, trust, 

unincorporated association, government, or any political subdivision or agency 

thereof, or any business or legal entity.

1.24. “Plan of Allocation” means the proposed plan of allocation of the Net 

Settlement Fund set forth in the Notice.

1.25. “Plaintiff” means Brett Hawkes.

1.26. “Plaintiff’s Co-Lead Counsel” means Andrews & Springer LLC, 

Bernstein Litowitz Berger & Grossmann LLP, and Friedman Oster & Tejtel PLLC.

1.27. “Plaintiff’s Counsel” means Plaintiff’s Co-Lead Counsel and Kaskela 

Law LLC, who, at the direction and under the supervision of Co-Lead Counsel, 

performed services on behalf of the Class in the Action.
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1.28. “Released Claims” means, collectively, the Released Plaintiff’s 

Claims and the Released Defendants’ Claims.   

1.29. “Released Defendants’ Claims” means any and all claims for relief or 

causes of action, debts, demands, rights, or liabilities whatsoever, whether known or 

unknown, fixed or contingent, accrued or unaccrued, liquidated or unliquidated, at 

law or in equity, arising out of and/or relating in any way to Plaintiff’s or Plaintiff’s 

Counsel’s investigation of, prosecution of, participation in, and/or settlement of the 

Action, Plaintiff’s conduct as plaintiff in the Action, and/or Plaintiff’s Counsel’s 

conduct as counsel for Plaintiff in the Action.  For the avoidance of doubt, Released 

Defendants’ Claims do not include: (i) any claims relating to the enforcement of the 

Settlement or the Judgment; or (ii) any claims against the Released Plaintiff’s 

Persons arising from conduct occurring after the date of execution of this Stipulation.

1.30. “Released Defendants’ Persons” means Defendants and their 

respective current and former family members, spouses, heirs, trusts, trustees, 

executors, estates, administrators, beneficiaries, distributees, foundations, agents, 

employees, fiduciaries, partners, partnerships, general or limited partners or 

partnerships, joint ventures, member firms, limited liability companies, 

corporations, parents, subsidiaries, divisions, affiliates, associated entities, 

stockholders, principals, officers, directors, managing directors, members, managing 

members, managing agents, predecessors, predecessors-in-interest, successors, 
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successors-in-interest, assigns, financial or investment advisors, advisors, 

consultants, investment bankers, entities providing any fairness opinion, 

underwriters, brokers, dealers, lenders, commercial bankers, attorneys, (including, 

without limitation, Defendants’ Counsel), personal or legal representatives, 

accountants, insurers, co-insurers, reinsurers, and associates.

1.31. “Released Plaintiff’s Claims” means any and all claims for relief or 

causes of action, debts, demands, rights, or liabilities whatsoever, whether known or 

unknown, fixed or contingent, accrued or unaccrued, liquidated or unliquidated, at 

law or in equity, direct, derivative or class, arising under federal, state or common 

law that Plaintiff or any other member of the Settlement Class asserted or could have 

asserted in the Initial Complaint or the Amended Complaint or in any other forum 

that (i) arise out of, relate to, or are based upon the allegations, transactions, facts, 

matters or occurrences, representations, or omissions involved, set forth, or referred 

to in the Initial Complaint or the Amended Complaint and (ii) arise out of, relate to, 

or are based upon the ownership, purchase, or sale of Ameritrade common stock 

during the Class Period.  For the avoidance of doubt, Released Plaintiff’s Claims do 

not include: (i) any claims relating to the enforcement of the Settlement or the 

Judgment; or (ii) any claims against the Released Defendants’ Persons arising from 

conduct occurring after the date of execution of this Stipulation (“Excluded 

Plaintiff’s Claims”).
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1.32. “Released Plaintiff’s Persons” means Plaintiff, all other Class 

Members, and Plaintiff’s Counsel, and their respective current and former family 

members, spouses, heirs, trusts, trustees, executors, estates, administrators, 

beneficiaries, distributees, foundations, agents, employees, fiduciaries, partners, 

partnerships, general or limited partners or partnerships, joint ventures, member 

firms, limited liability companies, corporations, parents, subsidiaries, divisions, 

affiliates, associated entities, stockholders, principals, officers, directors, managing 

directors, members, managing members, managing agents, predecessors, 

predecessors-in-interest, successors, successors-in-interest, assigns, financial or 

investment advisors, advisors, consultants, investment bankers, entities providing 

any fairness opinion, underwriters, brokers, dealers, lenders, commercial bankers, 

attorneys, personal or legal representatives, accountants, insurers, co-insurers, 

reinsurers, and associates.

1.33. “Released Persons” means, collectively, the Released Plaintiff’s 

Persons and the Released Defendants’ Persons.  

1.34. “Releases” means the releases set forth in Paragraphs 2.3-2.6 of this 

Stipulation.

1.35. “Scheduling Order” means the Order, substantially in the form 

attached hereto as Exhibit A, that schedules a hearing on the Settlement and 

approves the form and method of giving notice of the Settlement. 
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1.36. “Settlement” means the resolution of Action on the terms and 

conditions set forth in this Stipulation.  

1.37. “Settlement Administrator” means the settlement administrator 

selected by Plaintiff to provide notice to the Class and administer the Settlement.

1.38. “Settlement Amount” means $31,500,000 (United States Dollars) in 

cash paid via wire transfer or check.

1.39. “Settlement Class” or “Class” means all record holders and all 

beneficial holders of Ameritrade common stock who held such stock at any point 

during the period from and including November 25, 2019, the date of the Merger 

Agreement, through and including October 6, 2020, the date the Merger closed (the 

“Class Period”), including their heirs, assigns, transferees, and successors-in-

interest, in each case solely in their capacity as holders or owners of Ameritrade 

common stock. Excluded from the Settlement Class are: (i) Defendants and their 

heirs, assigns, transferees, and successors-in-interest; (ii) members of the immediate 

family of any Individual Defendant; (iii) any person who was, at the time of the 

Closing, a director or senior officer of Ameritrade, the Toronto-Dominion Bank or 

CSC; (iv) any parent, subsidiary, or affiliate of TD Bank or CSC; and (v) any firm, 

trust, corporation, or other entity in which Defendants or any other excluded Person 

had, at the time of the Closing, a controlling interest; provided, however, that each 

of the foregoing (i) through (v) shall be excluded from the Settlement Class solely 
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with respect to shares of Ameritrade common stock held for their own account(s) 

(i.e., accounts in which they hold a proprietary interest, but not including accounts 

managed on behalf of others such as brokerage customers) (collectively, “Excluded 

Parties” and each an “Excluded Party”).   

1.40. “Settlement Class Member” or “Class Member” means a member of 

the Class.

1.41. “Settlement Fund” means the Settlement Amount plus any and all 

interest earned thereon.

1.42. “Settlement Hearing” means the hearing (or hearings), under 

Delaware Court of Chancery Rule 23, at which the Court will, among other things, 

review and assess the adequacy, fairness, and reasonableness of the Settlement and 

the proposed Plan of Allocation, and the appropriateness and amount of the award 

of attorneys’ fees and expenses and any incentive award to Plaintiff requested by 

Plaintiff’s Counsel (as set forth in Section VI below). 

1.43. “Summary Notice” means the Summary Notice of Pendency and 

Proposed Settlement of Stockholder Class Action, Settlement Hearing, and Right to 

Appear, substantially in the form attached hereto as Exhibit C.

1.44. “Taxes” means: (i) all federal, state, and/or local taxes of any kind on 

any income earned by the Settlement Fund; and (ii) the reasonable expenses and 

costs incurred by Plaintiff’s Counsel in connection with determining the amount of, 
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and paying, any taxes owed by the Settlement Fund (including, without limitation, 

expenses of tax attorneys and accountants).

1.45. “TD Bank” means The Toronto-Dominion Bank and its affiliates TD 

Group US Holdings LLC, TD Bank USA, National Association, and TD Bank, 

National Association.

B. Settlement Consideration

2.1. Not later than fifteen (15) business days after the date of entry of the 

Scheduling Order, Defendants shall pay or cause to be paid the Settlement Amount 

into the Escrow Account; provided, however, that in no event shall Defendants be 

required to pay or cause to be paid the Settlement Amount into the Escrow Account 

any earlier than fifteen (15) business days after Defendants’ Counsel’s receipt of 

wiring instructions that include the bank name and ABA routing number, account 

name and number, and a signed W-9 reflecting a valid taxpayer identification 

number for the Escrow Account.

C. Releases

2.2. The obligations incurred pursuant to this Stipulation shall be in full and 

final disposition of the Action and the Releases provided for under this Stipulation.

2.3. Upon the Effective Date, Plaintiff and each and every other member of 

the Settlement Class shall have—and by operation of the Judgment shall be deemed 

to have—fully, finally, and forever released, relinquished, and discharged the 



22

Released Plaintiff’s Claims against the Released Defendants’ Persons.  Each and 

every Settlement Class Member will be bound by this release of the Released 

Plaintiff’s Claims against the Released Defendants’ Persons.    

2.4. Upon the Effective Date, Defendants shall have—and by operation of 

the Judgment shall be deemed to have—fully, finally, and forever released, 

relinquished, and discharged the Released Defendants’ Claims against the Released 

Plaintiff’s Persons.  

2.5. Plaintiff, in his individual capacity, and on behalf of the Settlement 

Class, acknowledges that he may discover facts in addition to or different from those 

now known or believed to be true with respect to the subject matter of the Released 

Plaintiff’s Claims, but that it is his intention to fully, finally, and forever settle and 

release with prejudice the Released Plaintiff’s Claims.  With respect to any and all 

Released Plaintiff’s Claims, Plaintiff and the Settlement Class shall be deemed to 

have waived and relinquished, to the fullest extent permitted by law, the provisions, 

rights, and benefits of California Civil Code § 1542 (and equivalent, comparable, or 

analogous provisions of the laws of the United States or any state or territory thereof, 

or of the common law).  California Civil Code § 1542 provides that:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR 
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.
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2.6. Defendants acknowledge that they may discover facts in addition to or 

different from those now known or believed to be true with respect to the subject 

matter of the Released Defendants’ Claims, but that it is their intention to fully, 

finally, and forever settle and release with prejudice the Released Defendants’ 

Claims.  With respect to any and all Released Defendants’ Claims, Defendants shall 

be deemed to have waived and relinquished, to the fullest extent permitted by law, 

the provisions, rights, and benefits of California Civil Code § 1542 (and equivalent, 

comparable, or analogous provisions of the laws of the United States or any state or 

territory thereof, or of the common law). 

2.7. Notwithstanding the Release described in Paragraph 2.3 above, nothing 

herein is intended to or shall affect any rights or release any claim with respect to 

(i) past or future indemnification or advancement or payment of past or future legal 

fees and defense costs arising under and pursuant to any Released Defendants’ 

Person’s respective advancement or indemnification agreements; Ameritrade’s 

certificate of incorporation or by-laws; any insurance policy covering Ameritrade or 

its current or former officers and directors; applicable law, equity or other contract; 

or applicable insurance; (ii) the rights of any Defendant or any of their insurers in 

connection with the allocation of the payment of the Settlement Amount; or (iii) any 

past or future claims between any Defendant and any insurer.

2.8. Nothing herein shall in any way impair or restrict the rights of the 
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Parties to enforce the terms of the Settlement pursuant to this Stipulation.

V. USE OF SETTLEMENT FUND

3.1. The Settlement Fund shall be used to pay: (a) any Taxes; (b) any Notice 

and Administration Costs; (c) any attorneys’ fees and/or expenses awarded by the 

Court to Plaintiff’s Counsel from the Settlement Fund; (d) any incentive award to 

Plaintiff paid solely from any attorneys’ fees and expenses awarded by the Court; 

and (e) any other costs and fees approved by the Court.  The balance remaining in 

the Settlement Fund (i.e., the “Net Settlement Fund”) shall be distributed to 

Eligible Closing Date Stockholders pursuant to the proposed Plan of Allocation or 

such other plan of allocation approved by the Court.

3.2. Except as provided herein or pursuant to orders of the Court, the Net 

Settlement Fund shall remain in the Escrow Account prior to the Effective Date.  All 

funds held by the escrow agent (“Escrow Agent”) shall be deemed to be in the 

custody of the Court and shall remain subject to the jurisdiction of the Court until 

such time as the funds shall be distributed or returned pursuant to the terms of this 

Stipulation and/or further order of the Court.  The Escrow Agent shall invest any 

funds in the Escrow Account exclusively in United States Treasury Bills (or a mutual 

fund invested solely in such instruments) and shall collect and reinvest all interest 

accrued thereon, except that any residual cash balances up to the amount that is 

insured by the FDIC may be deposited in any account that is fully insured by the 
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FDIC.  In the event that the yield on United States Treasury Bills is negative, in lieu 

of purchasing such Treasury Bills, all or any portion of the funds held by the Escrow 

Agent may be deposited in any account that is fully insured by the FDIC or backed 

by the full faith and credit of the United States.  Additionally, if short-term placement 

of the funds is necessary, all or any portion of the funds held by the Escrow Agent 

may be deposited in any account that is fully insured by the FDIC or backed by the 

full faith and credit of the United States.  

3.3. The Parties agree that the Settlement Fund is intended to be a Qualified 

Settlement Fund within the meaning of Treasury Regulation § 1.468B-1 and that 

Plaintiff’s Co-Lead Counsel, as administrators of the Settlement Fund within the 

meaning of Treasury Regulation § 1.468B-2(k)(3), shall be solely responsible for 

filing or causing to be filed all informational and other tax returns as may be 

necessary or appropriate (including, without limitation, the returns described in 

Treasury Regulation § 1.468B-2(k)) for the Settlement Fund.  Plaintiff’s Co-Lead 

Counsel shall also be responsible for causing payment to be made from the 

Settlement Fund of any Taxes owed with respect to the Settlement Fund.  The 

Released Defendants’ Persons shall not have any liability or responsibility for any 

such Taxes.  Upon written request, Defendants will provide to Plaintiff’s Co-Lead 

Counsel the statement described in Treasury Regulation § 1.468B-3(e).  Plaintiff’s 

Co-Lead Counsel, as administrators of the Settlement Fund within the meaning of 
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Treasury Regulation § 1.468B-2(k)(3), shall timely make such elections as are 

necessary or advisable to carry out this Paragraph, including, as necessary, making 

a “relation back election,” as described in Treasury Regulation § 1.468B-1(j), to 

cause the Qualified Settlement Fund to come into existence at the earliest allowable 

date, and shall take or cause to be taken all actions as may be necessary or 

appropriate in connection therewith.

3.4. All Taxes shall be paid out of the Settlement Fund, and shall be timely 

paid, or caused to be paid, by Plaintiff’s Co-Lead Counsel and without further order 

of the Court.  Any tax returns prepared for the Settlement Fund (as well as the 

election set forth therein) shall be consistent with the previous Paragraph and in all 

events shall reflect that all Taxes on the income earned by the Settlement Fund shall 

be paid out of the Settlement Fund as provided herein.  The Released Defendants’ 

Persons shall have no liability whatsoever for any Taxes with respect to income 

earned by the Settlement Fund while on deposit in the Escrow Account.

3.5. The Settlement is not a claims-made settlement.  Upon the occurrence 

of the Effective Date, Defendants, their insurers, the other Released Defendants’ 

Persons, and any other Person who or which paid any portion of the Settlement 

Amount shall not have any right to the return of the Settlement Fund or any portion 

thereof for any reason whatsoever.

3.6. Notwithstanding the fact that the Effective Date of the Settlement has 
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not yet occurred, Plaintiff’s Co-Lead Counsel may pay from the Settlement Fund, 

without further approval from Defendants or further order of the Court, all Notice 

and Administration Costs actually incurred and paid or payable.  Such costs and 

expenses shall include, without limitation, the actual costs of printing and mailing 

the Notice, publishing the Summary Notice, reimbursements to nominee owners for 

forwarding the Notice to their beneficial owners, the administrative expenses 

incurred and fees charged by the Settlement Administrator in connection with 

providing notice and administering the Settlement, and the fees, if any, of the Escrow 

Agent.  In the event that the Settlement is terminated pursuant to the terms of this 

Stipulation, all Notice and Administration Costs paid or incurred, including any 

related fees, shall not be returned or repaid to Defendants, any insurers, or any of the 

other Released Defendants’ Persons, or any other Person who or which paid any 

portion of the Settlement Amount.

VI. ATTORNEYS’ FEES AND EXPENSES

4.1. Plaintiff’s Co-Lead Counsel intend to petition the Court for an all-in 

award of attorneys’ fees and expenses to Plaintiff’s Counsel for the financial 

recovery obtained for the Settlement Class under the Settlement, to be paid solely 

from the Settlement Fund, and from no other source, in an aggregate amount not to 

exceed 20% of the Settlement Fund (the “Fee and Expense Application”).  

4.2. In connection with Plaintiff’s Co-Lead Counsel’s Fee and Expense 
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Application, Plaintiff also intends to petition the Court for an incentive award of up 

to $5,000 to be paid to Plaintiff solely from any attorneys’ fees and expenses 

awarded by the Court (the “Incentive Award”).  

4.3. Plaintiff’s Co-Lead Counsel’s Fee and Expense Application is not the 

subject of any agreement among Plaintiff and Defendants other than what is set forth 

in this Stipulation.  Defendants agree that they will not object to or otherwise take 

any position on the Fee and Expense Application or the Incentive Fee Award so long 

as the Fee and Expense Application seeks an award no greater than 20% of the 

Settlement Fund and the Incentive Award seeks no greater than $5,000 of the Fee 

and Expense Award as defined below.  

4.4. Plaintiff’s Counsel’s attorneys’ fees and expenses that are awarded by 

the Court, including any Incentive Award to Plaintiff (the “Fee and Expense 

Award”) will be paid to Plaintiff’s Counsel and Plaintiff by the Escrow Agent from 

the Settlement Fund.  The Fee and Expense Award shall be paid to

Plaintiff’s Co-Lead Counsel within ten (10) business days after award by the Court, 

notwithstanding the existence of any timely filed objections thereto, or potential for 

appeal therefrom, or collateral attack on the Settlement or any part thereof.

4.5. If, after payment of the Fee and Expense Award, the Fee and Expense 

Award is reversed, vacated, or reduced and such order reversing, vacating, or 

reducing the award has become Final, or the Settlement is terminated in accordance 
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with the terms of this Stipulation, Plaintiff’s Counsel and Plaintiff shall, within ten 

(10) business days after receiving from Defendants’ Counsel or from a court of 

appropriate jurisdiction notice of the termination of the Settlement or notice of any 

reduction of the Fee and Expense Award by Final order, make appropriate refunds 

or repayments to the Settlement Fund.

4.6. Court approval of this Stipulation is not in any way conditioned on 

Court approval of Plaintiff’s Co-Lead Counsel’s Fee and Expense Application 

and/or the Incentive Award.  Disallowance by the Court of any application for fees 

and expenses, or any portion thereof, any appeal from any order relating thereto, or 

any modification or reversal on appeal of any such order, shall not operate to 

terminate or cancel this Stipulation or affect its other terms, including the Releases 

set forth herein, or to affect or delay the finality of the Judgment approving this 

Stipulation and the Settlement.

4.7. Payment of the amount or amounts the Court awards to Plaintiff’s 

Counsel or Plaintiff pursuant to the Fee and Expense Award and Incentive Award 

shall constitute full satisfaction of any obligation to pay any amounts to any person, 

attorney, or law firm for attorneys’ fees, expenses, or costs incurred by any attorney 

on behalf of Plaintiff with respect to the claims asserted in the Action against 

Defendants, and shall relieve Defendants of any other claims or liability to any other 

attorney or law firm for any attorneys’ fees, expenses, and/or costs to which any of 
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them may claim to be entitled on behalf of Plaintiff.

4.8. Plaintiff’s Co-Lead Counsel shall allocate the attorneys’ fees awarded 

amongst Plaintiff’s Counsel in a manner which they, in good faith, believe reflects 

the contributions of such counsel to the institution, prosecution, and settlement of 

the Action.  The Released Defendants’ Persons shall have no responsibility for or 

liability whatsoever with respect to the allocation or award of any Fee and Expense 

Award to Plaintiff’s Counsel.

VII. SCHEDULING ORDER AND SETTLEMENT HEARING

5.1. Immediately after execution of this Stipulation, the Parties shall jointly 

submit this Stipulation and Exhibits to the Court, and shall apply to the Court for 

entry of the Scheduling Order, substantially in the form attached hereto as Exhibit 

A, providing for, among other things: (a) the dissemination by mail (or email) of the 

Notice; (b) the publication of the Summary Notice; and (c) the scheduling of the 

Settlement Hearing to consider: (i) final approval of the proposed Settlement, (ii) the 

request that the Judgment, substantially in the form attached hereto as Exhibit D, be 

entered by the Court, (iii) approval of Co-Lead Counsel’s Fee and Expense 

Application and Plaintiff’s Incentive Award; (iv) approval of the proposed Plan of 

Allocation, and (v) any objections to any of the foregoing.

5.2. The Parties and their attorneys agree to use their individual and 

collective best efforts to obtain Court approval of this Stipulation and the Settlement.  
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The Parties and their attorneys further agree to use their individual and collective 

best efforts to effect, take, or cause to be taken all actions, and to do, or cause to be 

done, all things reasonably necessary to consummate and make effective, as 

promptly as practicable, this Stipulation, the Settlement provided for hereunder, and 

the dismissal of the Action.

VIII. STANDSTILL AGREEMENT

6.1. Pending Court approval of this Stipulation, the Parties agree to stay any 

and all proceedings in the Action other than those incident to this Stipulation.

6.2. Pending final determination of whether this Stipulation should be 

approved, the Parties agree not to institute, commence, prosecute, continue, or in any 

way participate in any action or other proceeding asserting any Released Plaintiff’s 

Claims against any Released Defendants’ Persons or any Released Defendants’ 

Claims against any Released Plaintiff’s Persons.

6.3. Notwithstanding Paragraph 6.2 above, nothing herein shall in any way 

impair or restrict the rights or obligations of any Party to defend this Stipulation or 

to otherwise respond in the event any Person objects to this Stipulation, the Judgment 

to be entered, the Fee and Expense Application, or the Incentive Award.  

IX. DISMISSAL OF ACTION

7.1. If the Court approves this Stipulation, the Parties shall promptly request 

the Court to enter the Judgment, substantially in the form annexed hereto as Exhibit 
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D.  The Judgment shall dismiss the Action with prejudice and permanently restrain 

and enjoin Plaintiff and the Settlement Class from instituting, asserting, or 

prosecuting any of the Released Plaintiffs’ Claims against any of the Released 

Defendants’ Persons in any court or other forum, except to enforce the terms of the 

Settlement.  The Parties shall take all reasonable and appropriate steps to obtain 

entry of the Judgment.

X. SETTLEMENT ADMINISTRATION

8.1. Plaintiff shall retain a Settlement Administrator to provide notice of the 

Settlement and for the disbursement of the Net Settlement Fund to Eligible Closing 

Date Stockholders.  Defendants and the other Released Defendants’ Persons shall 

not have any involvement in or any responsibility, authority, or liability whatsoever 

for the selection of the Settlement Administrator.

8.2. Defendants shall cooperate with Plaintiff in providing notice of the 

Settlement and administering the Settlement, including, but not limited to, obtaining 

the Class Member Records in accordance with Paragraph 8.3 below and the Merger 

Records in accordance with Paragraph 8.4 below.

8.3. For purposes of providing notice of the Settlement to potential 

Settlement Class Members, within ten (10) business days following entry of the 

Scheduling Order by the Court, CSC, at no cost to the Settlement Fund, Plaintiff’s 

Counsel, or the Settlement Administrator, shall provide to the Settlement 
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Administrator or Plaintiff’s Co-Lead Counsel in an electronically searchable form, 

such as Excel, the stockholder register from Ameritrade’s transfer agent containing 

the names, mailing addresses and, if readily available, email addresses for all 

registered holders of Ameritrade common stock during the Class Period (“Class 

Member Records”).

8.4. For purposes of distributing the Net Settlement Fund to Eligible 

Closing Date Stockholders, within twenty (20) business days following entry of the 

Judgment by the Court, CSC, at no cost to the Settlement Fund, Plaintiff’s Counsel, 

or the Settlement Administrator, shall make all reasonable efforts to provide to the 

Settlement Administrator or Plaintiff’s Co-Lead Counsel in an electronically 

searchable form, such as Excel, the following information (the “Merger Records”):

(a) the names, mailing addresses and, if readily available, email 

addresses of all registered holders of Ameritrade common stock listed on 

Ameritrade’s stockholder register (“Registered Holders”) who held shares of 

Ameritrade common stock at the time such shares were converted into the right to 

receive the Merger Consideration in connection with the Closing of the Merger, 

other than the Excluded Parties (“Merger Record Holders”), and the number of 

shares of Ameritrade common stock held by the Merger Record Holders at the 

Closing and for which the Merger Record Holders received or were entitled to 

receive the Merger Consideration; 
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(b) a list of the Excluded Parties which shall include the following 

information: (i) the name of the Excluded Party; (ii) an indication of whether the 

Excluded Party was, at the Closing, either (a) a Registered Holder of Ameritrade 

common stock listed or (b) a beneficial holder of Ameritrade common stock whose 

shares were held via a financial institution on behalf of the Excluded Party 

(“Beneficial Holder”); (iii) the number of shares of Ameritrade common stock 

beneficially owned by the Excluded Party at the Closing and for which the Excluded 

Party received or was entitled to receive the Merger Consideration in connection 

with the Closing of the Merger (“Excluded Shares”); and (iv) for each Excluded 

Party that is a Beneficial Holder, the name and, if reasonably available, “DTCC 

Number” of the financial institution where their Excluded Shares were held.

(c) The allocation or “chill” report generated by the Depository 

Trust & Clearing Corporation, including its subsidiary DTCC, in anticipation of the 

Merger to facilitate the allocation of the Merger Consideration to Ameritrade 

stockholders (the “DTCC Allocation Report”), which shall include, for each DTCC 

Participant to which DTCC distributed the Merger Consideration, the DTCC 

Participant’s “DTCC Number” and the number of shares of Ameritrade common 

stock reflected on the DTCC Allocation Report used by DTCC to distribute the 

Merger Consideration.

8.5. In addition to the information to be provided under Paragraph 8.4 
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above, CSC, at the request of Plaintiff, and at no cost to the Settlement Fund, 

Plaintiff, Plaintiff’s Counsel, or the Settlement Administrator, shall make 

reasonable efforts to provide such additional information from any Excluded Party, 

Ameritrade, Ameritrade’s transfer agent, or DTCC (or its nominee, Cede) as may 

be required to distribute the Net Settlement Fund to Eligible Closing Date 

Stockholders and to ensure that the Net Settlement Fund is paid only to Eligible 

Closing Date Stockholders and not to any Excluded Party.  Furthermore, to facilitate 

the distribution of the Net Settlement Fund to Eligible Closing Date Stockholders, 

Defendants shall make all reasonable efforts to obtain all required “suppression 

letters” from DTCC Participants concerning any Excluded Shares, which 

suppression letters shall instruct DTCC to withhold payment on those Excluded 

Shares and contain any other terms as DTCC may reasonably require.

8.6. Defendants and any other Excluded Party shall not have any right to 

receive any part of the Settlement Fund for their own account(s) (i.e., accounts in 

which they hold a proprietary interest, but not including accounts managed on 

behalf of others), or any additional amount based on any claim relating to the fact 

that Settlement proceeds are being received by any other stockholder, in each case 

under any theory, including but not limited to contract, application of statutory or 

judicial law, or equity.

8.7. The Net Settlement Fund shall be distributed to Eligible Closing Date 
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Stockholders in accordance with the proposed Plan of Allocation set forth in the 

Notice or such other plan of allocation as may be approved by the Court.  The Plan 

of Allocation proposed in the Notice is not a necessary term of the Settlement or of 

this Stipulation and it is not a condition of the Settlement or of this Stipulation that 

any particular plan of allocation be approved by the Court.  Plaintiff and Plaintiff’s 

Co-Lead Counsel may not cancel or terminate the Settlement (or this Stipulation) 

based on this Court’s or the Delaware Supreme Court’s ruling with respect to the 

Plan of Allocation or any other plan of allocation in this Action.  Defendants and 

the other Released Defendants’ Persons shall not object in any way to the Plan of 

Allocation or any other plan of allocation in this Action and shall not have any 

involvement with the application of the Court-approved plan of allocation.

8.8. The Net Settlement Fund shall be distributed to Eligible Closing Date 

Stockholders only after the Effective Date of the Settlement and after: (a) all Notice 

and Administration Costs, all Taxes, and any Fee and Expense Award have been 

paid from the Settlement Fund or reserved; and (b) the Court has entered an order 

authorizing the specific distribution of the Net Settlement Fund (the “Class 

Distribution Order”).  At such time that Plaintiff’s Co-Lead Counsel, in their sole 

discretion, deem it appropriate to move forward with the distribution of the Net 

Settlement Fund to the Settlement Class, Plaintiff’s Co-Lead Counsel will apply to 

the Court, on notice to Defendants’ Counsel, for the Class Distribution Order.  
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8.9. Payment pursuant to the Class Distribution Order shall be final and 

conclusive against all Settlement Class Members.  Plaintiff, Defendants, and the 

other Released Defendants’ Persons and their respective counsel, shall have no 

liability whatsoever for the investment or distribution of the Settlement Fund or the 

Net Settlement Fund, the determination, administration, or calculation of any 

payment from the Net Settlement Fund, the nonperformance of the Settlement 

Administrator or a nominee holding shares on behalf of a Settlement Class Member, 

the payment or withholding of Taxes (including interest and penalties) owed by the 

Settlement Fund, or any losses incurred in connection therewith.

8.10. All proceedings with respect to the administration of the Settlement and 

distribution pursuant to the Class Distribution Order shall be subject to the exclusive 

jurisdiction of the Court.

XI. CONDITIONS OF SETTLEMENT

9.1. The Effective Date of the Settlement shall be deemed to occur on the 

occurrence or waiver of all of the following events, which the Parties shall use their 

best efforts to achieve:

(a) the full amount of the $31,500,000 Settlement Amount has been paid 

into the Escrow Account in accordance with Paragraph 2.1 above;

(b) the Court has entered the Scheduling Order, substantially in the form 

attached hereto as Exhibit A;
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(c) the Court has entered the Judgment, substantially in the form attached 

hereto as Exhibit D; and

(d) the Judgment has become Final.

9.2. Upon the occurrence of the Effective Date, any and all remaining 

interest or right of Defendants or any insurer in or to the Settlement Fund, if any, 

shall be absolutely and forever extinguished and the Releases herein shall be 

effective.

XII. TERMINATION OF SETTLEMENT; EFFECT OF TERMINATION

10.1. Plaintiff and Defendants shall each have the right to terminate the 

Settlement and this Stipulation, by providing written notice of their election to do so 

(“Termination Notice”) to the other Parties within thirty (30) calendar days of: (a) 

the Court’s final refusal to enter the Scheduling Order in any material respect; (b) 

the Court’s final refusal to approve the Settlement or any material part thereof; (c) 

the Court’s final refusal to enter the Judgment in any material respect as to the 

Settlement; or (d) the date upon which an order vacating, modifying, revising, or 

reversing the Judgment in any material respect becomes Final.  In addition to the 

foregoing, Plaintiff shall have the unilateral right to terminate the Settlement and this 

Stipulation, by providing written notice of his election to do so to Defendants within 

thirty (30) calendar days of any failure of Defendants to cause the full payment of 

the Settlement Amount into the Escrow Account in a timely manner in accordance 
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with Paragraph 2.1 above.  However, any decision or proceeding, whether in this 

Court or the Delaware Supreme Court, with respect to Plaintiff’s Co-Lead Counsel’s 

Fee and Expense Application or the Incentive Award, or with respect to any plan of 

allocation, shall not be considered material to the Settlement, shall not affect the 

finality of the Judgment, and shall not be grounds for termination of the Settlement.  

10.2. If Plaintiff exercises his right to terminate the Settlement as provided in 

this Stipulation, or Defendants exercise their right to terminate the Settlement as 

provided in this Stipulation, then:

(a) The Settlement and the relevant portions of this Stipulation shall be 

canceled and terminated;

(b) Plaintiff and Defendants shall revert to their respective positions in the 

Action as of immediately prior to the execution of this Stipulation on March 25, 

2022;

(c) The terms and provisions of this Stipulation, with the exception of this 

Paragraph 10.2 and Paragraphs 3.6, 4.5, and 11.25, shall have no further force and 

effect with respect to the Parties and shall not be used in the Action or in any other 

proceeding for any purpose, and any Judgment or order entered by the Court in 

accordance with the terms of this Stipulation shall be treated as vacated, nunc pro 

tunc; and

(d) Within thirty (30) calendar days after joint written notification of 
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termination is sent by Defendants’ Counsel and Plaintiff’s Counsel to the Escrow 

Agent, the Settlement Fund (including accrued interest thereon, and change in value 

as a result of the investment of the Settlement Fund, and any funds received by 

Plaintiff’s Counsel consistent with Paragraph 4.4 above), less any Notice and 

Administration Costs actually incurred, paid, or payable and less any Taxes paid, 

due, or owing shall be refunded by the Escrow Agent to Defendants and/or 

Defendants’ insurers (or such other Persons as Defendants may direct and in such 

manner as Defendants may direct).  In the event that the funds received by Plaintiff’s 

Counsel consistent with Paragraph 4.4 above have not been refunded to the 

Settlement Fund within the thirty (30) calendar days specified in this Paragraph, 

those funds shall be refunded by the Escrow Agent to Defendants and/or Defendants’ 

insurers (or such other Persons as Defendants may direct and in such manner as 

Defendants may direct) immediately upon their deposit into the Escrow Account 

consistent with Paragraph 4.5 above.  

XIII. MISCELLANEOUS PROVISIONS

11.1. All of the exhibits attached hereto are incorporated by reference as 

though fully set forth herein.  Notwithstanding the foregoing, if there exists a conflict 

or inconsistency between the terms of this Stipulation and the terms of any exhibit 

attached hereto, the terms of the Stipulation shall prevail.

11.2. Each of the Defendants warrants that, as to the payments made or to be 
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made on behalf of them, at the time of entering into this Stipulation and at the time 

of such payment they, or to the best of their knowledge any Persons contributing to 

the payment of the Settlement Amount, were not insolvent, nor will the payment 

required to be made by or on behalf of them render them insolvent, within the 

meaning of and/or for the purposes of the United States Bankruptcy Code, including 

§§ 101 and 547 thereof.  This representation is made by each of the Defendants and 

not by their counsel.

11.3. In the event of the entry of a final order of a court of competent 

jurisdiction determining that the transfer of money to the Settlement Fund or any 

portion thereof by or on behalf of Defendants was a preference, voidable transfer, 

fraudulent transfer, or similar transaction and any portion thereof is required to be 

returned, and such amount is not promptly deposited into the Settlement Fund by 

others, then, at the election of Plaintiff, Plaintiff and Defendants shall jointly move 

the Court to vacate and set aside the Releases given and the Judgment entered in 

favor of Defendants and the other Released Persons pursuant to this Stipulation, in 

which event the Releases and Judgment shall be null and void, and Plaintiff and 

Defendants shall be restored to their respective positions in the litigation as provided 

in Paragraph 10.2 above and any cash amounts in the Settlement Fund (less any 

Taxes paid, due, or owing with respect to the Settlement Fund and less any Notice 

and Administration Costs actually incurred, paid, or payable) shall be returned as 
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provided in Paragraph 10.2 above.

11.4. This Stipulation reflects, among other things, the compromise and 

settlement of disputed claims among the Parties and neither this Stipulation nor the 

Releases provided for under this Stipulation, nor the Settlement consideration, nor 

any actions taken to carry out this Stipulation are intended to be, nor may they be 

deemed or construed to be, an admission or concession of liability (or lack thereof) 

or of the validity of any claim, defense, or of any point of fact or law on the part of 

any Party regarding those facts that have been, might have been, or might be alleged 

in the Action or in any other proceeding.  The Released Persons may file this 

Stipulation and/or the Judgment in any action that has been or may be brought 

against them in order to support a claim or defense of the Released Persons based on 

principles of res judicata, collateral estoppel, release, good faith settlement, 

judgment bar or reduction, or any other theory of claim preclusion or issue 

preclusion or similar defense or counterclaim.

11.5. The Parties intend this Stipulation and the Settlement to be a final and 

complete resolution of all disputes asserted or which could be asserted by Plaintiff 

and any other Settlement Class Members against the Released Defendants’ Persons 

with respect to the Released Plaintiff’s Claims.  The Parties agree that the amounts 

paid and the other terms of the Settlement were negotiated at arm’s length and in 

good faith by the Parties and reflect the Settlement that was reached voluntarily after 
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extensive negotiations and consultation with experienced legal counsel, who were 

fully competent to assess the strengths and weaknesses of their respective clients’ 

claims or defenses.

11.6. While retaining their right to deny that the claims asserted in the Action 

were meritorious, Defendants and their counsel, in any statement made to any media 

representative (whether or not for attribution) will not assert that the Action was 

commenced or prosecuted in bad faith, nor will they deny that the Action was 

commenced and prosecuted in good faith and is being settled voluntarily after 

consultation with competent legal counsel.  In all events, Plaintiff and his counsel 

and Defendants and their counsel shall not make any accusations of wrongful or 

actionable conduct by any Party concerning the prosecution, defense, and resolution 

of the Action, and shall not otherwise suggest that the Settlement constitutes an 

admission of any claim or defense alleged.

11.7. This Stipulation shall be deemed to have been mutually prepared by 

each of the Parties and shall not be construed against any of them by reason of 

authorship.

11.8. This Stipulation may be executed in one or more counterparts, each of 

which shall be deemed to be an original and all of which shall constitute one and the 

same document.  Any signature to this Stipulation by means of facsimile or .pdf shall 

be treated in all manner and respects as an original signature and shall be considered 
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to have the same binding legal effect as if it were the original signed version thereof.

11.9. Plaintiff and Plaintiff’s Counsel represent and warrant that none of the 

claims referred to in this Stipulation or that could have been alleged in the Action 

have been assigned, encumbered, or in any manner transferred in whole or in part.

11.10. Defendants and Defendants’ Counsel represent that they are not aware 

of any threatened or pending securities cases, derivative claims, or government 

investigations or actions concerning the Merger.

11.11.This Stipulation and its exhibits embody and represent the full 

agreement between Plaintiff and Defendants and supersede any and all prior 

agreements and understandings relating to the subject matter hereof between 

Plaintiff and Defendants.  All Parties acknowledge that no other agreements, 

representations, warranties, or inducements have been made by any Party hereto 

concerning this Stipulation or its exhibits other than those contained and 

memorialized in such documents

11.12.This Stipulation shall not be modified or amended, nor shall any 

provision of this Stipulation be deemed waived, unless such modification, 

amendment, or waiver is in writing and executed by or on behalf of each of the 

Parties.  The waiver by any Party of any provision or breach of this Stipulation shall 

not be deemed a waiver of any other provision or breach of this Stipulation.

11.13.This Stipulation shall be binding upon, and inure to the benefit of, the 
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successors and assigns of the Parties, including any and all Released Persons and 

any corporation, partnership, or other entity into or with which any Party may merge, 

consolidate, or reorganize.  The Parties acknowledge and agree, for the avoidance of 

doubt, that the Released Defendants’ Persons and the Released Plaintiff’s Persons 

are intended beneficiaries of this Stipulation and are entitled to enforce the Releases 

contemplated by the Settlement.

11.14.The construction and interpretation of this Stipulation shall be governed 

by and construed in accordance with the laws of the State of Delaware and without 

regard to the laws that might otherwise govern under principles of conflicts of law 

applicable hereto.  

11.15.All Parties agree to submit to the jurisdiction of the Court for the 

purposes of enforcing this Stipulation and the Judgment.

11.16.Without further order of the Court, the Parties may agree to reasonable 

extensions of time to carry out any of the provisions of this Stipulation

11.17.The headings herein are used for the purpose of convenience only and 

are not meant to have legal effect.

11.18.The administration and consummation of the Settlement as embodied 

in this Stipulation shall be under the authority of the Court, and the Court shall retain 

jurisdiction for the purpose of entering orders providing for awards of attorneys’ fees 

and expenses to Plaintiff’s Counsel and enforcing the terms of this Stipulation, 
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including the Plan of Allocation (or such other plan of allocation as may be approved 

by the Court) and the distribution of the Net Settlement Fund to Eligible Closing 

Date Stockholders.

11.19.Any action arising under or to enforce this Stipulation or any portion 

thereof shall be commenced and maintained only in the Court.

11.20.If any deadline set forth in this Stipulation or the exhibits hereto falls 

on a Saturday, Sunday, or legal holiday, that deadline will be continued to the next 

business day.

11.21.All counsel and all other persons executing this Stipulation and any of 

the Exhibits hereto, or any related Settlement documents, warrant and represent that 

they have the full authority to do so and that they have the authority to take 

appropriate action required or permitted to be taken pursuant to the Stipulation to 

effectuate its terms.

11.22.Plaintiff’s Co-Lead Counsel and Defendants’ Counsel agree to 

cooperate fully with one another to obtain (and, if necessary, defend on appeal) all 

necessary approvals of the Court required of this Stipulation (including, but not 

limited to, using their best efforts to resolve any objections raised to the Settlement), 

and to use their best efforts to promptly agree upon and execute all such other 

documentation as may be reasonably required to obtain final approval by the Court 

of the Settlement.  
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11.23.If any Party is required to give notice to another Party under this 

Stipulation, such notice shall be in writing and shall be deemed to have been duly 

given upon receipt of hand delivery or email transmission, with confirmation of 

receipt.  Notice shall be provided as follows:

If to Plaintiff or Plaintiff’s 
Co-Lead Counsel:

Bernstein Litowitz Berger & Grossmann LLP
Attn: Ed Timlin, Esq.
1251 Avenue of the Americas
New York, NY 10020
(212) 554-1427
edward.timlin@blbglaw.com

Friedman Oster & Tejtel PLLC
Attn: David Tejtel
493 Bedford Center Road, Suite 2D
Bedford Hills, NY 10507
(888) 529-1108
dtejtel@fotpllc.com

Andrews & Springer LLC
Attn: Peter B. Andrews 
Attn: David M. Sborz 
4001 Kennett Pike, Suite 250
Wilmington, Delaware 19807
(302) 504-4957
pandrews@andrewsspringer.com
dsborz@andrewsspringer.com

If to Defendants:

TD Bank: Simpson Thacher & Bartlett LLP
Attn: Peter E. Kazanoff
425 Lexington Avenue
New York, New York 10017
(212) 455-2000
pkazanoff@stblaw.com
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Richards, Layton & Finger, P.A.
Attn: John D. Hendershot
920 North King Street
Wilmington, DE 19801
(302) 651-7679
hendershot@rlf.com

CSC: Davis Polk & Wardwell LLP
Attn: Andrew Ditchfield
450 Lexington Avenue
New York, New York 10017
(212) 450-4000
andrew.ditchfield@davispolk.com

Morris, Nichols, Arsht & Tunnell LLP
Attn: Kevin M. Coen
1201 N. Market Street
Wilmington, DE 19801
(302) 658-9200
kcoen@morrisnichols.com

Stephen Boyle, Tim 
Hockey, and Joseph 
Moglia:

Potter Anderson & Corroon LLP
Attn: Berton W. Ashman, Jr.
1313 North Market Street – 6th Floor
Wilmington, DE 19801
(302) 984-6180
bashman@potteranderson.com

Brian Levitt, Karen 
Maidment, Bharat Masrani, 
Irene Miller, and Wilbur 
Prezzano:

Sullivan & Cromwell LLP
Attn: Richard C. Pepperman II
125 Broad Street
New York, New York 10004
peppermanr@sullcrom.com
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Ross Aronstam & Moritz LLP
Attn: Bradley R. Aronstam
100 S. West Street, Suite 400
Wilmington, DE 19801
baronstam@ramllp.com

11.24.Except as otherwise provided herein, each Party shall bear its own 

costs.  

11.25.Whether or not the Stipulation is approved by the Court and whether or 

not the Stipulation is consummated, or the Effective Date occurs, the Parties and 

their counsel shall use their best efforts to keep all negotiations, discussions, acts 

performed, agreements, drafts, documents signed, and proceedings in connection 

with the Stipulation confidential.

11.26.All agreements made and orders entered during the course of this 

Action relating to the confidentiality of information shall survive this Settlement as 

set forth in those agreements and orders.  

11.27.No opinion or advice concerning the tax consequences of the proposed 

Settlement to individual Class Members is being given or will be given by the Parties 

or their counsel; nor is any representation or warranty in this regard made by virtue 

of this Stipulation.  Each Class Member’s tax obligations, and the determination 

thereof, are the sole responsibility of the Class Member, and it is understood that the 

tax consequences may vary depending on the particular circumstances of each 

individual Class Member.
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IN WITNESS WHEREOF, the Parties have caused this Stipulation to be 

executed, by their duly authorized attorneys, as of March 25, 2022.

Of Counsel:

Mark Lebovitch
Ed Timlin
Jeroen van Kwawegen
Andrew E. Blumberg
Daniel E. Meyer
BERNSTEIN LITOWITZ BERGER 
& GROSSMANN LLP
1251 Avenue of the Americas
New York, NY 10020
(212) 554-1400

Jeremy S. Friedman
David F.E. Tejtel
FRIEDMAN OSTER 
    & TEJTEL PLLC
493 Bedford Center Road, Suite 2D
Bedford Hills, NY 10507
(888) 529-1108

D. Seamus Kaskela
KASKELA LAW LLC
18 Campus Boulevard, Suite 100
Newtown Square, PA 19073
(484) 258-1585

ANDREWS & SPRINGER LLC

 /s/ David M. Sborz
Peter B. Andrews (#4623)
Craig J. Springer (#5529)
David M. Sborz (#6203)
4001 Kennett Pike, Suite 250
Wilmington, DE 19807
(302) 504-4957

BERNSTEIN LITOWITZ BERGER 
  & GROSSMANN LLP
Gregory V. Varallo (#2242)
500 Delaware Avenue
Suite 901
Wilmington, DE 19801
(302) 504-4957

Attorneys for Plaintiff
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POTTER ANDERSON 
  & CORROON LLP

 /s/ Berton W. Ashman, Jr.
Kevin R. Shannon (#3137)
Berton W. Ashman, Jr. (#4681)
Mathew A. Golden (#6035)
1313 North Market Street
Hercules Plaza, 6th Floor
P.O. Box 951
Wilmington, DE 19801
(302) 984-6000

Attorneys for Defendants Joseph Moglia, 
Tim Hockey, and Stephen Boyle

Of Counsel:

Peter E. Kazanoff
David Elbaum
SIMPSON THACHER 
  & BARTLETT LLP
425 Lexington Avenue
New York, NY 10017
(212) 455-2000

RICHARDS, LAYTON
  & FINGER, P.A.

 /s/ John D. Hendershot
John D. Hendershot (#4178)
Matthew D. Perri (#6066)
Andrew L. Milam (#6564)
920 North King Street
Wilmington, DE 19801
(302) 651-7700

Attorneys for Defendants The Toronto-
Dominion Bank, TD Group US Holdings 
LLC, TD Bank USA, National 
Association, and TD Bank, National 
Association
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Of Counsel:

Richard C. Pepperman II
Nicolas Bourtin
Y. Carson Zhou
SULLIVAN & CROMWELL LLP
125 Broad Street
New York, New York 10004
(212) 558-4000

ROSS ARONSTAM & MORITZ LLP

 /s/ Bradley R. Aronstam
Bradley R. Aronstam (#5129)
Adam D. Gold (#6412)
100 S. West Street, Suite 400
Wilmington, DE 19801
(302) 576-1600

Attorneys for Defendants Brian Levitt, 
Karen Maidment, Bharat Masrani, Irene 
Miller, and Wilbur Prezzano

Of Counsel:

Andrew Ditchfield
Daniel Schwartz
DAVIS POLK & WARDWELL LLP
450 Lexington Avenue
New York, NY 10017
(212) 450-4000

MORRIS NICHOLS ARSHT 
  & TUNNELL LLP

 /s/ Kevin M. Coen
William M. Lafferty (#2755)
Kevin M. Coen (#4775)
Alexandra M. Cumings (#6146)
1201 North Market Street
Wilmington, DE 19801
(302) 658-9200

Attorneys for Defendant
The Charles Schwab Corporation
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWAR

IN RE CBS CORPORATION 
STOCKHOLDER CLASS ACTION 
AND DERIVATIVE LITIGATION

Consolidated C.A. No. 2020-0111-SG

STIPULATION AND AGREEMENT OF 
SETTLEMENT, COMPROMISE, AND RELEASE 

This Stipulation and Agreement of Settlement, Compromise, and Release 

(with the Exhibits hereto, the “Stipulation”), in the above-captioned action (the 

“Action”) is made and entered into as of May 26, 2023 by and between: (i) Co-Lead 

Plaintiff Cleveland Bakers and Teamsters Pension Fund (“Cleveland Bakers”), on 

behalf of itself and the Settlement Class (defined below); (ii) Co-Lead Plaintiff 

International Union of Operating Engineers of Eastern Pennsylvania and Delaware 

(“IUOE,” and together with Cleveland Bakers, “Plaintiffs” or “Co-Lead 

Plaintiffs”), on behalf of itself and the Settlement Class (defined below); (iii) 

defendants National Amusements, Inc., the Sumner M. Redstone National 

Amusements Trust, Shari E. Redstone, Candace K. Beinecke, Barbara M. Byrne, 

Gary L. Countryman, Linda M. Griego, Robert N. Klieger, Martha L. Minow, Susan 

Schuman, Frederick O. Terrell, Strauss Zelnick, and Joseph Ianniello (collectively, 

“Defendants”); and (iv) nominal defendant Paramount Global (formerly known as 

ViacomCBS Inc.) (“Paramount,” and together with Plaintiffs and Defendants, the 

EFiled:  May 26 2023 11:11AM EDT 
Transaction ID 70092734
Case No. 2020-0111-SG
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“Parties”). This Stipulation is submitted pursuant to Court of Chancery Rules 23 

and 23.1.

Subject to the terms and conditions set forth herein and the approval of the 

Court, the Settlement embodied in this Stipulation is intended to: (i) be a full and 

final disposition of the Action; (ii) state all of the terms of the Settlement and the 

resolution of the Action; (iii) fully and finally compromise, resolve, dismiss, 

discharge and settle each and every one of the Plaintiffs’ Released Claims against 

each and every one of the Released Defendants Persons; and (iv) fully and finally 

compromise, resolve, dismiss, discharge and settle each and every one of the 

Defendants’ Released Claims against each and every one of the Released Parties.1

WHEREAS:

A. On August 13, 2019, Viacom Inc. (“Viacom”) and CBS Corporation 

(“CBS”) announced that they had entered into an agreement pursuant to which 

Viacom would merge with CBS in a stock-for-stock merger transaction (the 

“Merger”). The Merger closed on December 4, 2019.

B. Between February 20, 2020 and February 25, 2020, three related 

actions were filed in the Delaware Court of Chancery by certain former CBS 

stockholders, challenging the Merger and certain employment contracts entered into 

1 All terms herein with initial capitalization shall, unless defined elsewhere in this 
Stipulation, have the meanings given to them in Paragraph I.1.
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between CBS and/or Paramount and Joseph Ianniello and alleging that the 

Defendants breached their fiduciary duties and committed waste and that Mr. 

Ianniello was unjustly enriched in connection therewith: (i) Bucks County Employees 

Retirement Fund v. Shari Redstone, et al., C.A. No. 2020-0111 (Del. Ch. Feb. 20, 

2020); (ii) Stewart Simon v. Leslie Moonves, et al., C.A. No. 2020-0127 (Del. Ch. 

Feb. 25, 2020); and (iii) International Union of Operating Engineers of Eastern 

Pennsylvania and Delaware on behalf of ViacomCBS Inc., v. Shari E. Redstone, et 

al., C.A. No. 2020-0128 (Del. Ch. Feb. 25, 2020) (collectively, the “Related 

Actions”).

C. On March 31, 2020, the Court entered an Order Consolidating the 

Related Actions into the Action and appointing (i) Bucks County Employees 

Retirement Fund (“Bucks County”) and IUOE as Co-Lead Plaintiffs; and (ii) the law 

firms of Prickett, Jones & Elliott, P.A., Kessler Topaz Meltzer & Check, LLP, and 

Grant & Eisenhofer P.A. as Co-Lead Counsel (Trans. I.D. 65548911).

D. On April 14, 2020, Bucks County and IUOE filed a Verified 

Consolidated Class Action and Derivative Complaint in the Action against 

Defendants (the “Consolidated Complaint”) (Trans. I.D. 65557370).
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E. On June 5, 2020, Defendants and Paramount moved to dismiss the 

Consolidated Complaint under Court of Chancery Rules 23.1 and 12(b)(6) (Trans. 

I.D. 65679677, 65679347, 65679417, 65679281, 65679745).

F. In a Memorandum Opinion issued on January 27, 2021, the Court 

granted Defendants’ and Paramount’s motions to dismiss with respect to a disclosure 

claim asserted in Count IV of the Consolidated Complaint, and otherwise denied 

Defendants’ and Paramount’s motions to dismiss (Trans. I.D. 66289146).

G. On July 21, 2021, the Court entered an Order Governing Discovery 

Coordination and Management in the Action and in the action captioned In re 

Viacom Inc. Stockholders Litigation, Consol. C.A. No. 2019-0948-SG (Del. Ch.) 

(the “Viacom Action”), which Order allowed for the coordination of discovery 

efforts in the two actions (Trans. I.D. 66784724).

H. On August 17, 2021, counsel for Bucks County informed the Court that 

as of December 9, 2020, Bucks County had sold all of its shares of ViacomCBS and, 

as a result, Bucks County had not maintained continuous ownership of ViacomCBS 

stock and could no longer pursue derivative claims as pled in the Consolidated 

Complaint.  Counsel for Bucks County further indicated that Cleveland Bakers held 

shares of ViacomCBS stock continuously at all relevant times and therefore had 
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standing to assert the derivative claims pled in the Consolidated Complaint (Trans. 

I.D. 66852967).    

I. On August 25, 2021, the Court entered an order for permissive joinder 

of Cleveland Bakers as an additional plaintiff in the Action (Trans. I.D. 66880309).  

J. On January 7, 2022, the Court entered an order permitting Bucks 

County to withdraw as Co-Lead Plaintiff and allowing Cleveland Bakers and IUOE 

to continue to prosecute the Action as Co-Lead Plaintiffs (Trans. I.D. 67216893).   

K. In a Letter Order dated December 20, 2022, the Court dismissed the 

claims asserted in Count IV of the Consolidated Complaint against Defendant 

Robert Klieger (Trans. I.D. 6866336).

L. The Parties conducted extensive fact discovery in 2021 and 2022, 

including the production of more than 500,000 documents and depositions of more 

than 50 witnesses.

M. Expert discovery took place in late 2022 and through April 18, 2023, 

and included the exchange of nine opening expert reports, nine rebuttal expert 

reports, and two expert depositions.

N. Trial was scheduled to take place on June 26-30 and July 5, 2023.
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O. Beginning in late 2021, counsel for the Parties engaged in settlement 

discussions, including participating in several formal mediation sessions before, and 

submitting comprehensive mediation statements to, the Honorable Daniel Weinstein 

and Jed Melnick, Esq. (together, the “Mediators”). 

P. After extensive arm’s-length negotiations facilitated by the Mediators, 

and in response to a mediators’ proposal, the Parties reached an agreement in 

principle to settle the Action on the terms set forth in a binding term sheet executed 

by the Parties on April 18, 2023 (the “Term Sheet”). 

Q. On April 19, 2023, the Parties informed the Court of the Term Sheet 

and agreed to suspend the upcoming deadlines reflected in the Amended Stipulation 

and Order Governing Case Schedules entered on March 17, 2023 in the Action (the 

“Amended Scheduling Stipulation”) (Trans. I.D. 69574355).

R. This Stipulation (together with the Exhibits hereto) has been duly 

executed by the undersigned signatories on behalf of their respective clients, reflects 

the final and binding agreement between the Parties, and supersedes the Term Sheet.

S. Co-Lead Plaintiffs, through Co-Lead Counsel, have conducted an 

investigation and pursued extensive discovery relating to the claims asserted in the 

Action and the relevant underlying events. Co-Lead Counsel have analyzed the 

evidence adduced during the investigation and through the extensive discovery in 
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the Action and have also researched the applicable law with respect to the claims 

asserted in the Action and the potential defenses thereto. Additionally, the expert 

reports submitted by Co-Lead Plaintiffs and Defendants in the Action have provided 

Co-Lead Plaintiffs with a detailed basis upon which to assess the relative strengths 

and weaknesses of their position, and Defendants’ positions and defenses, 

concerning potential damages should any liability be proven in this Action.

T. Based upon their investigation and prosecution of the Action, Co-Lead 

Plaintiffs and Co-Lead Counsel have concluded that the terms and conditions of the 

Settlement and this Stipulation are fair, reasonable, adequate and in the best interests 

of the Settlement Class, Paramount, and its stockholders.

U. Defendants deny all allegations of wrongdoing, fault, liability, or 

damage to Plaintiffs, any other member of the Settlement Class, or Paramount, and 

further deny that Plaintiffs have asserted a valid claim as to any of them. Defendants 

further deny that they engaged in any wrongdoing or committed any violation of law 

or breach of duty and believe that they acted properly, in good faith, and in a manner 

consistent with their legal duties and are entering into this Settlement and Stipulation 

solely to avoid the substantial burden, expense, inconvenience, and distraction of 

continued litigation and to resolve each of the Released Claims as against the 

Released Parties. The Settlement and this Stipulation shall in no event be construed 
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as, or deemed to be, evidence of or an admission or concession on the part of any of 

the Defendants with respect to any claim or factual allegation or of any fault, 

liability, wrongdoing, or damage whatsoever, or any infirmity in the defenses that 

any of the Defendants have or could have asserted.  In addition, Defendants further 

deny that Plaintiffs could have maintained any direct or class claim as to any of them, 

or that there is any potential liability for any such claim.  

V. The Parties recognize that the litigation has been filed and prosecuted 

by Co-Lead Plaintiffs in good faith and defended by Defendants in good faith and 

further that the Settlement Amount paid, and the other terms of the Settlement as set 

forth herein, were negotiated at arm’s length, in good faith, and reflect an agreement 

that was reached voluntarily after consultation with experienced legal counsel.

NOW THEREFORE, it is STIPULATED AND AGREED, by and among 

Co-Lead Plaintiffs (individually and on behalf of the Settlement Class), Defendants, 

and Paramount that, subject to the approval of the Court under Court of Chancery 

Rules 23 and 23.1 and the other conditions set forth in this Stipulation, for good and 

valuable consideration set forth herein and conferred on Co-Lead Plaintiffs, the 

Settlement Class, and Paramount, the sufficiency of which is acknowledged, the 

Action against the Defendants shall be finally and fully settled, compromised, and 

dismissed, on the merits and with prejudice, and that the Released Claims shall be 
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finally and fully compromised, settled, released, discharged, and dismissed with 

prejudice against the Released Parties, in the manner set forth herein.

I. DEFINITIONS

1. In addition to the terms defined elsewhere in this Stipulation, the 

following capitalized terms, used in this Stipulation and any Exhibits attached hereto 

and made a part hereof, shall have the meanings given to them below:

a) “Class Member” means a member of the Settlement Class.

b) “Closing” means the consummation of the Merger on 

December 4, 2019.

c) “Court” means the Court of Chancery of the State of Delaware.

d) “Co-Lead Counsel” means Prickett, Jones & Elliott, P.A.; 

Kessler Topaz Meltzer & Check, LLP; and Grant & Eisenhofer P.A.

e) “Defendants’ Counsel” means the law firms of Cleary Gottlieb 

Steen & Hamilton LLP; Ropes & Gray LLP; Potter Anderson & Corroon LLP; Paul, 

Weiss, Rifkind, Wharton & Garrison LLP; Hughes Hubbard & Reed LLP; and 

Polsinelli PC.

f) “Defendants’ Released Claims” means all claims and causes of 

action of every nature and description, whether known or unknown, whether arising 
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under state, federal, common, local, statutory, regulatory, foreign, or other law or 

rule, brought directly or derivatively, that could have been asserted by any of the 

Released Defendants Persons that are based upon, arise out of, relate to, or involve, 

directly or indirectly, in whole or in part, the Merger, the Action (including, without 

limitation, all allegations, facts, claims, and subject matter thereof), or the 

commencement, prosecution, defense, mediation, or Settlement of the Action except 

claims with regard to enforcement of the Settlement.  

g) “Defendants Releasing Persons” means Defendants and 

Paramount, acting on behalf of themselves and their respective former or current, 

direct or indirect parents, subsidiaries, affiliates, controlling persons, stockholders, 

employees, officers, directors, agents, fiduciaries, predecessors, successors, trusts, 

trustees, trust beneficiaries, family members, spouses, heirs, executors, estates, 

administrators, assigns, beneficiaries, distributees, foundations, joint ventures, 

general or limited partners, members, managers, managing members, attorneys, 

insurers, reinsurers, advisors (including, without limitation, financial and investment 

advisors), consultants, other affiliated persons, and representatives in their capacities 

as such, and any other person or entity purporting to claim through or on behalf of 

them in such capacity only, and with respect to each of the foregoing, their respective 

former or current, direct or indirect parents, subsidiaries, affiliates, controlling 

persons, stockholders, employees, officers, directors, agents, fiduciaries, 
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predecessors, successors, trusts, trustees, trust beneficiaries, family members, 

spouses, heirs, executors, estates, administrators, assigns, beneficiaries, distributees, 

foundations, joint ventures, general or limited partners, members, managers, 

managing members, attorneys, insurers, reinsurers, advisors (including, without 

limitation, financial advisors), consultants, other affiliated persons, and 

representatives in their capacities as such, and any other person or entity purporting 

to claim through or on behalf of them in such capacity only.

h) “Effective Date” means the first date by which all of the 

following events and conditions have been met: (i) the full Settlement Amount has 

been paid into the Escrow Account pursuant to Paragraph II.1 below; (ii) the Court 

has entered an order approving the Settlement (as defined below, the “Final Order 

and Judgment”); (iii) the Action has been dismissed with prejudice as to all 

Defendants; and (iv) all periods of appeal have expired and either (a) no appeal of 

the Settlement or the dismissal of the Action with prejudice has been taken or (b) 

dismissal of the Action with prejudice as to all Defendants has been affirmed on 

appeal and all further avenues of appeal have been exhausted.  

i) “Escrow Account” means the escrow account that is maintained 

by Kessler Topaz Meltzer & Check, LLP and into which the Settlement Amount 

shall be deposited. 
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j) “Excluded Persons” means (i) Defendants in the Action; (ii) any 

person who is, or was during the Class Period, an officer, director, or partner of 

National Amusements, Inc., NAI Entertainment Holdings LLC, or CBS; and (iii) 

any transferees or assigns of the foregoing.

k) “Fee and Expense Award” means an award to Co-Lead Counsel 

of fees and expenses to be paid from the Settlement Fund, approved by the Court 

and in full satisfaction of all claims for attorneys’ fees and expenses that have been, 

could be, or could have been asserted by Co-Lead Counsel or any other counsel or 

any Class Member with respect to the Settlement Fund or against Defendants. The 

Fee and Expense Award does not include Notice and Administration Costs, which 

are to be paid separately from the Settlement Fund.

l) “Final Order and Judgment” means the Order and Final 

Judgment to be entered by the Court in the Action in all material respects in the form 

attached as Exhibit D hereto.

m) “First Settlement Amount” means the sum of $2,000,000 of the 

Settlement Amount to be paid into the Escrow Account within thirty days of the 

execution of this Stipulation to cover Notice and Administration Costs.

n) “Long-Form Notice” means the Notice of Pendency and 

Proposed Settlement of Stockholder Class and Derivative Action, Settlement 
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Hearing, and Right to Appear, substantially in the form attached hereto as Exhibit B, 

which is to be made available to Paramount’s stockholders and Class Members as 

set forth in the Scheduling Order.

o) “Merger Consideration” means the 0.59625 share of CBS 

common stock issued in exchange for each share of Viacom common stock in 

connection with the Merger. 

p) “Net Settlement Fund” means the Settlement Fund less (i) any 

and all Notice and Administration Costs; (ii) any and all Taxes; and (iii) any Fee and 

Expense Award.

q) “Notice” means, collectively, the Long-Form Notice and 

Publication Notice.

r) “Notice and Administration Costs” means all costs, expenses, 

and fees associated with: (i) providing notice of the Settlement; and (ii) otherwise 

administering the Settlement, including, but not limited to, the costs, fees, and 

expenses incurred in connection with the Escrow Account. Notice and 

Administration Costs are not part of the Fee and Expense Award.

s) “Paramount’s Counsel” means the law firms of Simpson 

Thacher & Bartlett LLP and Young Conaway Stargatt & Taylor, LLP.
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t) “Plaintiffs’ Released Claims” means all claims and causes of 

action of every nature and description, whether known or unknown, whether arising 

under state, federal, common, local, statutory, regulatory, foreign, or other law or 

rule, whether directly or derivatively on behalf of, or in the right of, CBS or 

Paramount, or as a member of the Settlement Class (i) that have been or could have 

been asserted in the Action or (ii) that arise out of, are based upon, or relate in any 

way, directly or indirectly, in whole or in part, to the Merger or any of the acts, 

disclosures, transactions, facts, events, matters, occurrences, representations, or 

omissions that relate, directly or indirectly, in whole or in part, to the Merger, the 

Action, or this Settlement, or any term, condition, or provision thereof, except claims 

with regard to enforcement of the Settlement.

u) “Plaintiffs Releasing Persons” means Plaintiffs, each Class 

Member, and Paramount, acting on behalf of themselves and their respective former 

or current, direct or indirect parents, subsidiaries, affiliates, controlling persons, 

stockholders, employees, officers, directors, agents, fiduciaries, predecessors, 

successors, trusts, trustees, trust beneficiaries, family members, spouses, heirs, 

executors, estates, administrators, assigns, beneficiaries, distributees, foundations, 

joint ventures, general or limited partners, members, managers, managing members, 

attorneys, insurers, reinsurers, advisors (including, without limitation, financial and 

investment advisors), consultants, other affiliated persons, and representatives in 
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their capacities as such, and any other person or entity purporting to claim through 

or on behalf of them in such capacity only, and with respect to each of the foregoing, 

their respective former or current, direct or indirect parents, subsidiaries, affiliates, 

controlling persons, stockholders, employees, officers, directors, agents, fiduciaries, 

predecessors, successors, trusts, trustees, trust beneficiaries, family members, 

spouses, heirs, executors, estates, administrators, assigns, beneficiaries, distributees, 

foundations, joint ventures, general or limited partners, members, managers, 

managing members, attorneys, insurers, reinsurers, advisors (including, without 

limitation, financial advisors), consultants, other affiliated persons, and 

representatives in their capacities as such, and any other person or entity purporting 

to claim through or on behalf of them in such capacity only. Excluded from the 

definition of “Plaintiffs Releasing Persons” are the Excluded Persons.

v) “Publication Notice” means the Summary Notice of Pendency 

and Proposed Settlement of Stockholder Class and Derivative Action, Settlement 

Hearing, and Right to Appear, substantially in the form attached hereto as Exhibit 

C, to be published as set forth in the Scheduling Order.

w) “Released Claims” means Plaintiffs’ Released Claims and 

Defendants’ Released Claims. For the avoidance of doubt, Released Claims do not 

include, and shall not release, remise, relinquish, settle, and discharge (i) any claims 
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in the Viacom Action, (ii) any claim(s) or action(s) that have been or could be 

brought by or on behalf of any Defendant(s) or Paramount regarding advancement 

or indemnification rights of any Defendant(s) from any source, including but not 

limited to claims for advancement or indemnification under any organizational 

document, contract, or statute, in equity or under the law, or (iii) any claim(s) or 

action(s) that have been or could be brought by or on behalf of any Defendant(s) or 

Paramount against any insurers or reinsurers including, without limitation, any 

claim(s) or action(s) that have been or could have been brought against any insurers 

or reinsurers, to enforce any contractual or other obligations of such insurers or 

reinsurers to Defendants or Paramount in connection with this Action or the action 

captioned In re Viacom, Inc. S’holder Litig., C.A. No. 2019-0948-SG (Del. Ch.).

x) “Released Defendants Persons” means all Defendants, 

Paramount and any and all of their respective former or current, direct or indirect 

parents, subsidiaries, affiliates, controlling persons, stockholders, employees, 

officers, directors, agents, fiduciaries, predecessors, successors, trusts, trustees, trust 

beneficiaries, family members, spouses, heirs, executors, estates, administrators, 

assigns, beneficiaries, distributees, foundations, joint ventures, general or limited 

partners, members, managers, managing members, attorneys, insurers and reinsurers 

in their capacities as such with respect to the policies applicable to the Action only, 

advisors (including, without limitation, financial and investment advisors), 
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consultants, other affiliated persons, and representatives, and with respect to each of 

the foregoing, their respective former or current, direct or indirect parents, 

subsidiaries, affiliates, controlling persons, stockholders, employees, officers, 

directors, agents, fiduciaries, predecessors, successors, trusts, trustees, trust 

beneficiaries, family members, spouses, heirs, executors, estates, administrators, 

assigns, beneficiaries, distributees, foundations, joint ventures, general or limited 

partners, members, managers, managing members, attorneys, insurers and reinsurers 

in their capacities as such with respect to the policies applicable to the Action only, 

advisors (including, without limitation, financial and investment advisors), 

consultants, other affiliated persons, and representatives.

y) “Released Parties” means the Released Plaintiffs Persons and 

Released Defendants Persons.

z) “Released Plaintiffs Persons” means Plaintiffs, each Class 

Member, and any and all of the Plaintiffs’ and Class Members’ respective former or 

current, direct or indirect parents, subsidiaries, affiliates, controlling persons, 

stockholders, employees, officers, directors, agents, fiduciaries, predecessors, 

successors, trusts, trustees, trust beneficiaries, family members, spouses, heirs, 

executors, estates, administrators, assigns, beneficiaries, distributees, foundations, 

joint ventures, general or limited partners, members, managers, managing members, 
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attorneys, advisors (including, without limitation, financial and investment 

advisors), consultants, other affiliated persons, and representatives, and with respect 

to each of the foregoing, their respective former or current, direct or indirect parents, 

subsidiaries, affiliates, controlling persons, stockholders employees, officers, 

directors, agents, fiduciaries, predecessors, successors, trusts, trustees, trust 

beneficiaries, family members, spouses, heirs, executors, estates, administrators, 

assigns, beneficiaries, distributees, foundations, joint ventures, general or limited 

partners, members, managers, managing members, attorneys, advisors (including, 

without limitation, financial and investment advisors), consultants, other affiliated 

persons, and representatives.

aa) “Releases” means the releases set forth in Paragraph III of this 

Stipulation.

bb) “Releasing Parties” include the Plaintiffs Releasing Persons and 

the Defendants Releasing Persons.

cc) “Remaining Settlement Amount” means the sum of 

$165,500,000 of the Settlement Amount, to be paid into the Escrow Account no later 

than thirty days prior to the Settlement Hearing.

dd) “Settlement” means the settlement between the Parties on the 

terms and conditions set forth in this Stipulation.
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ee) “Settlement Administrator” means the settlement 

administrator selected by Co-Lead Plaintiffs to provide notice of the Settlement and 

to administer the Settlement.

ff) “Settlement Amount” means $167,500,000 in cash, which will 

consist of the First Settlement Amount and the Remaining Settlement Amount.

gg) “Settlement Class” means a non-opt-out class, for settlement 

purposes only and pursuant to Court of Chancery Rules 23(a), 23(b)(1), and 

23(b)(2), consisting of all former holders of CBS Class B common stock that held 

CBS Class B common stock at any time between and including August 13, 2019 and 

December 4, 2019 (the “Class Period”), whether beneficial or of record, including 

any legal representatives, heirs, successors-in-interest, transferees, and assignees of 

all such foregoing holders. The Settlement Class shall exclude the Excluded Persons.

hh) “Settlement Fund” means the Settlement Amount plus any and 

all interest earned thereon.

ii) “Settlement Hearing” means the hearing to be set by the Court 

under Court of Chancery Rules 23 and 23.1 to consider, among other things, 

approval of the Settlement.
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jj) “Taxes” means (i) all federal, state and/or local taxes of any kind 

(including any interest or penalties thereon) on any income earned by the Settlement 

Fund; and (ii) the reasonable expenses and costs incurred by Co-Lead Counsel in 

connection with determining the amount of, and paying, any taxes owed by the 

Settlement Fund (including, without limitation, expenses of tax attorneys and 

accountants).

kk) “Unknown Claims” means any Released Claim which the 

releasing party does not know or suspect exists in his, her, or its favor at the time of 

this Stipulation as against the Released Parties, including, without limitation, those 

which, if known, might have affected the decision to enter into or object to this 

Stipulation.

ll) “Wire Transfer Instructions” means wire transfer information 

and instructions (including a W-9, telephone and e-mail contact information 

(including for an individual who will verbally confirm the wire transfer information 

and instructions), and a physical address for the Escrow Account).
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II. SETTLEMENT CONSIDERATION

1. In consideration for the full and final release, settlement, and discharge 

of all Released Claims against the Released Parties, the Parties have agreed to the 

following consideration:

a. Settlement Amount:

i. The Settlement Fund shall be used to pay (a) all Notice and 

Administration Costs; (b) all Taxes; and (c) any Fee and Expense Award; and, 

following the payment of (a)–(c) herein, for subsequent disbursement of the 

Settlement Fund to Paramount as provided in this Stipulation.

1. Within five business days after the execution of this 

Stipulation, Co-Lead Counsel shall provide complete Wire Transfer Instructions to 

Defendants’ Counsel and Paramount’s Counsel.

2. Provided that Co-Lead Counsel have provided 

complete Wire Transfer Instructions to Defendants’ Counsel and Paramount’s 

Counsel pursuant to Paragraph II.1.a.i.1, within thirty days after the execution of this 

Stipulation, Defendants shall deposit or cause to be deposited the First Settlement 

Amount into the Escrow Account. 
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3. No later than thirty days prior to the Settlement 

Hearing, Defendants shall deposit or cause to be deposited the Remaining Settlement 

Amount into the Escrow Account.

4. Payment of the First Settlement Amount and the 

Remaining Settlement Amount shall be made by wire transfer into the Escrow 

Account; payment shall not be made by check.

5. The First Settlement Amount shall be funded by 

Side ABC insurers of CBS.  All such funds that have not been disbursed to fund 

Notice and Administration Costs and all funds deposited into the Escrow Account 

pursuant to Paragraph II.1.a.i.3 shall remain in the Escrow Account until the Final 

Order and Judgment has been entered.

6. If Defendants fail to cause the full payment of the 

Settlement Amount in accordance with this Paragraph II.1.a, Co-Lead Plaintiffs shall 

have the right to terminate the Settlement, but only if (i) Co-Lead Plaintiffs have 

provided written notice of the election to terminate to Defendants’ Counsel and 

Paramount’s Counsel; and (ii) the entire Settlement Amount is not deposited into the 

Escrow Account within five business days after Co-Lead Counsel provide such 

written notice.
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7. Apart from the payment of the Settlement Amount 

in accordance with Paragraph II.1.a. and any and all costs associated with providing 

the Stockholder Information to Co-Lead Counsel as stated in Paragraph V.2. below, 

Defendants and Paramount shall have no further or other monetary obligation in 

connection with the Settlement to Co-Lead Plaintiffs, the other Class Members, Co-

Lead Counsel, or counsel for any other current or former Company stockholder.

8. The Settlement is not a claims-made settlement. 

Upon the occurrence of the Effective Date, Defendants, their insurance carriers, the 

other Released Defendants Persons, and any other person or entity who or which 

paid any portion of the Settlement Amount shall not have any right to the return of 

the Settlement Fund or any portion thereof for any reason whatsoever.

b. Distribution of the Settlement Fund:

i. Within ten business days after the Effective Date, Kessler 

Topaz Meltzer & Check, LLP shall cause the Escrow Account to distribute the Net 

Settlement Fund to Paramount.  

ii. If the Effective Date does not occur for any reason, any 

and all funds deposited into the Escrow Account (except for the Notice and 

Administration Costs) shall be returned promptly in the full amount deposited by 

each party depositing funds into the Escrow Account (except that any CBS Side 
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ABC insurer that deposited Notice and Administration Costs shall receive the 

amount it deposited into the Escrow Account less the amount it paid in Notice and 

Administration Costs), with all interest earned on those funds being returned on a 

pro rata basis. For the avoidance of doubt, funds deposited into the Escrow Account 

pursuant to Paragraph II.1.a.i.2 and that have actually been disbursed to fund Notice 

and Administration Costs shall not be returned by Co-Lead Plaintiffs or Co-Lead 

Counsel and neither Co-Lead Plaintiffs nor Co-Lead Counsel shall have any 

obligation to repay those costs and expenses.  For the further avoidance of doubt, 

any funds paid into the Settlement Fund by Side-A insurers of CBS will be paid 

solely in connection with the settlement of the derivative claims asserted in the 

Action, including any associated award of fees and costs.

c. Investment and Disbursement of the Settlement Fund:

i. All funds deposited in the Escrow Account shall be 

invested exclusively in instruments or accounts backed by the full faith and credit of 

the United States Government or fully insured by the United States Government or 

an agency thereof, including a U.S. Treasury Fund or a bank account that is either 

(a) fully insured by the Federal Deposit Insurance Corporation (“FDIC”) or (b) 

secured by instruments backed by the full faith and credit of the United States 

Government. Defendants shall not bear any responsibility for or liability related to 
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the investment of the Settlement Fund. The Settlement Fund shall bear all risks 

related to investment of the Settlement Fund.

ii. The Settlement Fund shall not be disbursed except as 

provided in the Stipulation or by an order of the Court.

iii. The Settlement Fund shall be deemed and considered to 

be in custodia legis of the Court, and shall remain subject to the exclusive 

jurisdiction of the Court, until such time as such funds shall be distributed in 

accordance with the Stipulation and/or further order(s) of the Court. 

III. RELEASE OF CLAIMS

1. Upon entry of the Final Order and Judgment, and subject to the 

occurrence of the Effective Date, Defendants shall be dismissed with prejudice from 

the Action without the award of any damages, costs, or fees or the grant of further 

relief except for the payments provided in this Stipulation.

2. This Stipulation is intended to extinguish all of the Released Claims 

and, consistent with such intention, upon final approval of this Stipulation, the 

Releasing Parties shall waive and relinquish, to the fullest extent permitted by law, 

the provisions, rights, and benefits of any state, federal, or foreign law or principle 

of common law, which may have the effect of limiting the release of the Released 

Claims. This shall include a waiver of any rights pursuant to California Civil Code 
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§ 1542 (and equivalent, comparable, or analogous provisions of the laws of the 

United States or any state or territory thereof, or of the common law), which 

provides:

A GENERAL RELEASE DOES NOT EXTEND TO 
CLAIMS THAT THE CREDITOR OR RELEASING 
PARTY DOES NOT KNOW OR SUSPECT TO 
EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF 
KNOWN BY HIM OR HER, WOULD HAVE 
MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR 
RELEASED PARTY.

Co-Lead Plaintiffs, Defendants, and Paramount acknowledge, and each of the other 

Plaintiffs Releasing Persons shall be deemed by operation of the entry of the Final 

Order and Judgment approving this Stipulation to have acknowledged, that the 

foregoing waiver was expressly bargained for, is an integral element of this 

Stipulation, and was relied upon by each and all of the Parties in entering into this 

Stipulation.

3. Effective upon the Effective Date, each of the Plaintiffs Releasing 

Persons, by operation of the Stipulation and to the fullest extent permitted by law, 

each hereby completely, fully, finally and forever release, remise, relinquish, settle 

and discharge each and all of the Released Defendants Persons from any and all of 

Plaintiffs’ Released Claims, and shall forever be barred and enjoined from 

commencing, instigating, or prosecuting, or supporting or assisting, directly or 
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indirectly, the commencing, instigating, or prosecuting of, any of Plaintiffs’ 

Released Claims against any of the Released Defendants Persons.

4. Effective upon the Effective Date, each of the Defendants Releasing 

Persons, by operation of the Stipulation and to the fullest extent permitted by law, 

each hereby completely, fully, finally and forever release, remise, relinquish, settle 

and discharge each and all of the Released Parties from any and all of Released 

Claims, and shall forever be barred and enjoined from commencing, instituting, or 

prosecuting, or supporting or assisting, directly or indirectly, the commencing, 

instituting, or prosecuting of, any of Released Claims against any of the Released 

Parties.

5. Effective upon the Effective Date, the Parties shall be deemed bound by 

this Stipulation and the Final Order and Judgment. The Final Order and Judgment, 

including, without limitation, the release of all Released Claims against the Released 

Parties, shall have res judicata, collateral estoppel, and all other preclusive effects in 

all pending and future lawsuits, arbitrations, or other suits, actions, or proceedings 

asserting any of the Released Claims against any of the Released Parties.

IV. CLASS CERTIFICATION

1. Solely for the purposes of the Settlement and for no other purpose, the 

Parties stipulate to: (i) certification of the Settlement Class as a non-opt-out class 

pursuant to Court of Chancery Rules 23(a) and 23(b)(1) and (b)(2); (ii) appointment 
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of Co-Lead Plaintiffs as Class Representatives on behalf of the Settlement Class; 

and (iii) appointment of Co-Lead Counsel as Class Counsel.

2. The certification of the Settlement Class shall be binding only with 

respect to the Settlement and this Stipulation. In the event that the Settlement or this 

Stipulation is terminated pursuant to its terms or the Effective Date fails to occur, 

the certification of the Settlement Class shall be deemed vacated and the Action shall 

proceed as though the Settlement Class had never been certified.

V. SUBMISSION OF THE SETTLEMENT TO THE COURT FOR 
APPROVAL

1. As soon as practicable after execution of this Stipulation, Plaintiffs shall 

(i) apply to the Court for entry of an Order in the form attached hereto as Exhibit A 

(the “Scheduling Order”), providing for, among other things: (a) the dissemination 

of the Long-Form Notice, substantially in the form attached hereto as Exhibit B; (b) 

dissemination of the Publication Notice, substantially in the form attached hereto as 

Exhibit C; and (c) the scheduling of the Settlement Hearing to consider: (1) the 

proposed Settlement, (2) the request that the Final Order and Judgment be entered 

in all material respects in the form attached hereto as Exhibit D, (3) Co-Lead 

Counsel’s application for a Fee and Expense Award, and (4) any objections to any 
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of the foregoing; and (ii) take all reasonable and appropriate steps to obtain entry of 

the Scheduling Order.

2. For purposes of providing notice of the Settlement, Paramount, within 

ten (10) business days of executing this Stipulation and at no cost to the Settlement 

Fund, Co-Lead Counsel, or the Settlement Administrator, shall provide to Co-Lead 

Counsel the stockholder register from CBS’s transfer agent containing the names, 

mailing addresses, and email addresses (if available) for all registered holders of 

CBS common stock (i) during the Class Period; and (ii) as of the date of this 

Stipulation (the “Stockholder Information”).

3. Co-Lead Plaintiffs and Defendants shall request at the Settlement 

Hearing that the Court approve the Settlement and enter the Final Order and 

Judgment.

4. The Parties shall take all reasonable and appropriate steps to obtain final 

entry of the Final Order and Judgment in all material respects in the form attached 

hereto as Exhibit D.

5. Notice shall be provided in accordance with the Scheduling Order. Co-

Lead Plaintiffs shall retain a Settlement Administrator. Defendants and the other 

Released Defendants Persons shall not have any involvement in or any 

responsibility, authority, or liability whatsoever for the selection of the Settlement 
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Administrator. Paramount shall provide reasonable cooperation to Co-Lead 

Plaintiffs in providing Notice.

6. Notwithstanding the fact that the Effective Date has not yet occurred, 

Co-Lead Counsel may pay from the First Settlement Amount, without further 

approval from Defendants, or further order of the Court, all Notice and 

Administration Costs actually incurred and paid or payable. Such costs and expenses 

shall include, without limitation, the actual costs of printing and mailing the Long-

Form Notice, publishing the Publication Notice, reimbursements to nominee owners 

for forwarding the Long-Form Notice to their beneficial owners, the administrative 

costs and expenses incurred and fees charged by the Settlement Administrator, and 

any fees, costs, and expenses incurred in connection with the Escrow Account. In 

the event that the Settlement is terminated pursuant to the terms of this Stipulation, 

all Notice and Administration Costs paid or incurred shall not be returned or repaid 

to Defendants, any of the other Released Defendants Persons, or any other person or 

entity who or which paid any portion of the Settlement Amount.

VI. ATTORNEYS’ FEES AND EXPENSES

1. Plaintiffs’ Co-Lead Counsel intend to petition the Court for an award 

of attorneys’ fees and litigation expenses (the “Fee and Expense Application”) to be 

paid from (and out of) the Settlement Amount.  Plaintiffs’ Co-Lead Counsel’s Fee 

and Expense Application will seek payment of litigation expenses in a total amount 



- 31 -

not to exceed $2,500,000 (the “Litigation Expenses”).  Plaintiffs’ Co-Lead 

Counsel’s Fee and Expense Application will also seek an award of attorneys’ fees 

in a total amount not to exceed 27.5% of the difference between the Settlement 

Amount and the Litigation Expenses.  Paramount agrees that it will not oppose the 

Fee and Expense Application.  No other fees or expenses shall be payable or paid to 

or for the benefit of Co-Lead Counsel or any Plaintiffs’ counsel.  

2. An amount equal to the Fee and Expense Award shall be payable to Co-

Lead Counsel from the Settlement Fund within three business days of the Final Order 

and Judgment from the Court approving the Fee and Expense Award, notwithstanding 

the existence of any potential for appeal therefrom, or collateral attack on the 

Settlement or any part thereof. Co-Lead Counsel acknowledge and agree that any 

payment of the Fee and Expense Award is subject to the obligation of Co-Lead Counsel 

to make a full refund into the Escrow Account, within thirty calendar days, of their 

share of the Fee and Expense Award granted if for any reason the Settlement is 

terminated and to refund the portion of any such payment as to which, as a result of 

any appeal or further proceedings on remand or successful collateral attack (which 

order reducing or reversing the award has become final and no longer subject to 

appeal), the amount by which the Fee and Expense Award is reduced or reversed.

3. The disposition of Co-Lead Counsel’s Fee and Expense Application is 

not a material term of this Stipulation, and it is not a condition of this Stipulation 
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that such application be granted. The Fee and Expense Application may be 

considered separately from the proposed Stipulation. Any disapproval or 

modification of the Fee and Expense Application by the Court or on appeal shall not 

affect or delay the enforceability of this Stipulation, provide any of the Parties with 

the right to terminate the Settlement, or affect or delay the binding effect or finality 

of the Final Order and Judgment and the release of the Plaintiffs’ Released Claims. 

Final resolution of the Fee and Expense Application shall not be a condition to the 

dismissal, with prejudice, of the Action as to Defendants or effectiveness of the 

releases of the Plaintiffs’ Released Claims.

VII. STAY PENDING COURT APPROVAL

1. The Parties agree to suspend all proceedings in the Action, including, 

without limitation, all deadlines reflected in the Amended Scheduling Stipulation. Co-

Lead Plaintiffs agree not to initiate any other proceedings or demands against 

Defendants or Paramount other than those incident to the Settlement itself pending the 

occurrence of the Effective Date. The Parties also agree to use their reasonable best 

efforts to seek the stay and dismissal of any other proceedings that challenge the 

Settlement, assert any Plaintiffs’ Released Claim, or otherwise involve the 

commencement or prosecution of any Plaintiffs’ Released Claim against any Released 
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Defendants Person, and to oppose entry of any interim or final relief in any such 

proceeding.

2. Pending final determination of whether the Settlement should be 

approved, Plaintiffs and all Class Members are barred and enjoined from 

commencing, prosecuting, instigating, or in any way participating in the 

commencement or prosecution of any Plaintiffs’ Released Claim against any 

Released Defendants Person.

VIII. TAXES

1. The Parties agree that the Settlement Fund is intended to be a “qualified 

settlement fund” within the meaning of Treas. Reg. § 1.468B-l and that Co-Lead 

Counsel, as administrator of the Settlement Fund within the meaning of Treas. Reg. 

§ 1.468B-2(k)(3), shall be solely responsible for filing or causing to be filed all 

informational and other tax returns as may be necessary or appropriate (including, 

without limitation, the returns described in Treas. Reg. § 1.468B-2(k)) for the 

Settlement Fund. Co-Lead Counsel shall also be responsible for causing payment to 

be made from the Settlement Fund of any Taxes owed with respect to the Settlement 

Fund. The Released Defendants Persons shall not have any liability or responsibility 

for any such Taxes. Upon written request, Defendants will provide to Co-Lead 

Counsel the statement described in Treas. Reg. § 1.468B-3(e). Co-Lead Counsel, as 

administrator of the Settlement Fund within the meaning of Treas. Reg. § 1.468B-
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2(k)(3), shall timely make such elections as are necessary or advisable to carry out 

this Paragraph, including, as necessary, making a “relation back election,” as 

described in Treas. Reg. § 1.468B-1(j), to cause the qualified settlement fund to 

come into existence at the earliest allowable date, and shall take or cause to be taken 

all actions as may be necessary or appropriate in connection therewith.

2. All Taxes (including, without limitation, any costs for the preparation 

of applicable tax returns) shall be paid out of the Settlement Fund, and shall be timely 

paid, or caused to be paid, by Co-Lead Counsel and without further order of the 

Court. Co-Lead Counsel shall timely and properly file all informational and other 

tax returns necessary or advisable with respect to the Settlement Fund (including, 

without limitation, the returns described in Treas. Reg. § 1.468B-2(k)). Such returns 

(as well as the election described in Paragraph VIII.1 above) shall be consistent with 

this Paragraph VIII and in all events shall reflect that all Taxes (including any 

estimated taxes, interest, or penalties) on the income earned by the Settlement Fund 

shall be paid out of the Settlement Fund as provided in this Paragraph VIII. 

Paramount and Released Defendants’ Persons shall not bear any tax liability in 

connection with the Settlement Fund.

3. Paramount, Defendants, and their counsel agree to cooperate with Co-

Lead Counsel, as administrators of the Settlement Fund, and their tax attorneys and 
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accountants to the extent reasonably necessary to carry out the provisions of this 

Paragraph VIII.

IX. TERMINATION OF SETTLEMENT; EFFECT OF TERMINATION; 
EFFECT OF PARTIAL APPROVAL OF SETTLEMENT

1. Subject to Paragraph IX.2 below, if either (i) the Court  refuses to finally 

enter the Final Order and Judgment in any material respect or alters the Final Order 

and Judgment in any material respect prior to entry; or (ii) the Court enters the Final 

Order and Judgment but on or following appellate review, the Final Order and 

Judgment is modified or reversed in any material respect, the Settlement and this 

Stipulation shall be canceled and terminated unless each of the Parties to this 

Stipulation, within ten business days from receipt of any such ruling, agrees in writing 

with the other Parties hereto to proceed with this Stipulation and Settlement, including 

only with such modifications, if any, as to which all other Parties in their sole judgment 

and discretion may agree. For purposes of this Paragraph, an intent to proceed shall not 

be valid unless it is expressed in a signed writing. Neither a modification nor a reversal 

on appeal of the Fee and Expense Award shall be deemed a material modification of 

the Final Order and Judgment or this Stipulation.

2. If this Stipulation is disapproved, canceled, or terminated pursuant to its 

terms, or the Effective Date of the Settlement otherwise fails to occur, (i) the Parties 

shall be deemed to have reverted to their respective litigation status immediately 

before April 18, 2023, they shall negotiate a new trial schedule in good faith, and 
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they shall proceed as if the Stipulation had not been executed and the related orders 

had not been entered; (ii) all of their respective claims and defenses as to any issue in 

the Action (as they stood on April 18, 2023) shall be preserved without prejudice in 

any way; and (iii) statements made in connection with the negotiations of this 

Stipulation shall not be deemed to prejudice in any way the positions of any of the 

Parties with respect to the Action, or to constitute an admission of facts or 

wrongdoing by any Party, and shall not be used or entitle any Party to recover any 

fees, costs, or expenses incurred in connection with the Action. Neither the existence 

of this Stipulation nor its contents, nor any statements made in connection with its 

negotiation or any settlement communications shall be admissible in evidence or shall 

be referred to for any purpose in the Action, or in any other litigation, arbitration, or 

proceeding.

X. NO ADMISSION OF LIABILITY

1. It is expressly understood and agreed that neither the Settlement nor 

any act or omission in connection therewith is intended or shall be deemed or argued 

to be evidence of or to constitute an admission or concession by: (a) Defendants, 

Paramount, or any of Released Defendants Persons as to (i) the truth of any fact 

alleged by Plaintiffs, (ii) the validity of any claims or other issues raised, or which 

might be or might have been raised, in the Action or in any other litigation, (iii) the 

deficiency of any defense that has been or could have been asserted in the Action or 
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in any other litigation, or (iv) any wrongdoing, fault, or liability of any kind by any 

of them, which each of them expressly denies; or (b) Plaintiffs that any of their 

claims are without merit, that any of Defendants had meritorious defenses, or that 

damages recoverable from Defendants under the Consolidated Complaint would not 

have exceeded the Settlement Amount. The provisions in this Paragraph X.1 shall 

remain in force even in the event that the Stipulation or Settlement is terminated for 

any reason whatsoever.

2. The Released Parties may file this Stipulation and/or the Final Order 

and Judgment in any action that has been or may be brought against them in order 

to support a claim or defense based on principles of res judicata, collateral estoppel, 

release, good faith settlement, judgment bar or reduction, or any other theory of 

claim preclusion or issue preclusion or similar defense or counterclaim.

XI. MISCELLANEOUS PROVISIONS

1. All of the Exhibits attached hereto are incorporated by reference as 

though fully set forth herein. Notwithstanding the foregoing, if there exists a 

conflict or inconsistency between the terms of this Stipulation and the terms of any 

Exhibit attached hereto, the terms of the Stipulation shall prevail.

2. The Parties intend this Stipulation and the Settlement to be a final and 

complete resolution of all disputes asserted or which could be asserted by Co-Lead 

Plaintiffs and any other Class Members against Defendants with respect to the 
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Plaintiffs’ Released Claims. Accordingly, Co-Lead Plaintiffs and their counsel and 

Defendants and their respective counsel agree not to assert in any forum that this 

Action was brought by Co-Lead Plaintiffs, or defended by Defendants, in bad faith 

or without a reasonable basis. The Parties agree that the amounts paid and the other 

terms of the Settlement were negotiated at arm’s length and in good faith by the 

Parties, including through a mediation process supervised and conducted by the 

Mediators, and reflect the Settlement that was reached voluntarily after extensive 

negotiations and consultation with experienced legal counsel, who were fully 

competent to assess the strengths and weaknesses of their respective clients’ claims 

or defenses.

3. While retaining their right to state that the claims asserted in the Action 

were not meritorious, Defendants, and their respective counsel, in any statement 

made to any media representative (whether or not for attribution) will not assert that 

the Action was commenced or prosecuted in bad faith, nor will they deny that the 

Action was commenced and prosecuted in good faith and is being settled voluntarily 

after consultation with competent legal counsel.  While retaining their right to state 

that the claims asserted in the Action were meritorious, Co-Lead Plaintiffs, and their 

respective counsel, will not assert that the Action was defended or litigated in bad 

faith, nor will they deny that the Action was defended in good faith and is being 

settled voluntarily after consultation with competent legal counsel.   
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4. The terms of the Settlement, as reflected in this Stipulation, may not be 

modified or amended, nor may any of its provisions be waived except by a writing 

signed on behalf of Co-Lead Plaintiffs, Defendants and Paramount (or their 

successors-in-interest).

5. The headings herein are used for the purpose of convenience only and 

are not meant to have legal effect.

6. The construction, interpretation, operation, effect, and validity of this 

Stipulation and all documents necessary to effectuate it shall be governed by the 

internal laws of the State of Delaware without regard to conflict of laws principles.

7. All proceedings with respect to the enforcement of this Stipulation, the 

administration of the Settlement, and the distribution of the Net Settlement Fund to 

Paramount shall be subject to the exclusive jurisdiction of the Court. Without 

affecting the finality of the Settlement, each of the Parties (a) irrevocably submits to 

the personal jurisdiction of the Court in any suit, action, or proceeding arising out of 

or relating to this Stipulation and/or the Settlement; (b) agrees that it shall not attempt 

to deny or defeat such personal jurisdiction by motion or other request for leave from 

such Court; (c) expressly waives and agrees not to plead or to make any claim that 

any such suit, action, or proceeding is subject (in whole or in part) to a jury trial; 

(d) waives any defense of inconvenient forum to the maintenance of any suit, action, 

or proceeding brought in the Court in accordance with this Paragraph; and 
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(e) consents to service of process by registered mail upon such Party and/or such 

Party’s agent. 

8. The waiver by one Party of any breach of this Stipulation by any other 

Party shall not be deemed a waiver of any other prior or subsequent breach of this 

Stipulation.

9. This Stipulation and its Exhibits constitute the entire agreement among 

the Parties concerning the Settlement.

10. This Stipulation may be executed in one or more counterparts, 

including by signature transmitted via facsimile, or by a .pdf/.tif image of the 

signature transmitted via email. All executed counterparts and each of them shall 

be deemed to be one and the same instrument.

11. This Stipulation shall be binding upon and inure to the benefit of the 

successors and assigns of the Parties, including Released Plaintiffs Persons and 

Released Defendants Persons, and any corporation, partnership, or other entity into 

or with which any Party hereto may merge, consolidate, or reorganize. For the 

avoidance of doubt, the Parties acknowledge and agree that the Released 

Defendants Persons and the Released Plaintiffs Persons are intended beneficiaries 

of the Releases in this Stipulation and are entitled to enforce the Releases 

contemplated by the Settlement.
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12. This Stipulation shall not be construed more strictly against one Party 

than another merely by virtue of the fact that it, or any part of it, may have been 

prepared by counsel for one of the Parties, it being recognized that this Stipulation is 

the result of arm’s-length negotiations between the Parties and that all Parties have 

contributed substantially and materially to the preparation of this Stipulation.

13. Co-Lead Plaintiffs and Co-Lead Counsel represent and warrant that Co-

Lead Plaintiffs are members of the Settlement Class and that none of the Co-Lead 

Plaintiffs’ claims or causes of action covered by this Stipulation have been assigned, 

encumbered, or otherwise transferred in any manner in whole or in part.

14. All counsel and all other persons executing this Stipulation and any of 

the Exhibits hereto, or any related Settlement documents, warrant and represent that 

they have the full authority to do so and that they have the authority to take 

appropriate action required or permitted to be taken pursuant to the Stipulation to 

effectuate its terms.

15. Co-Lead Counsel, Defendants’ Counsel and Paramount’s Counsel 

agree to cooperate fully with one another in seeking Court approval of the 

Scheduling Order and the Settlement, as embodied in this Stipulation, and to use 

best efforts to promptly agree upon and execute all such other documentation as 

may be reasonably required to obtain final approval by the Court of the Settlement, 

including to take all actions, and to do, or cause to be done, all things reasonably 
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necessary, proper, or advisable under applicable laws, regulations, and agreements 

to consummate and make effective, as promptly as practicable, this Stipulation and 

the Settlement.

16. If any Party is required to give notice to another Party under this 

Stipulation, such notice shall be in writing and shall be deemed to have been duly 

given upon receipt of hand delivery or email transmission, with confirmation of 

receipt. Notice shall be provided as follows:

If to Plaintiffs or Co-Lead 
Counsel:

KESSLER TOPAZ MELTZER & CHECK, LLP
Attn:  Lee D. Rudy
280 King of Prussia Road
Radnor, PA 19087
(610) 667-7706
lrudy@ktmc.com

PRICKETT, JONES & ELLIOTT, P.A.
Attn:  Eric J. Juray
1310 King Street
Box 1328
Wilmington, DE 19899
(302) 888-6500
ejjuray@prickett.com

GRANT & EISENHOFER, P.A.
Attn:  Christine M. Mackintosh
123 Justison Street
7th Floor
Wilmington, DE 19801
(302) 622-7000
cmackintosh@gelaw.com
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If to Defendants: ROPES & GRAY LLP
Attn:  Peter L. Welsh
Prudential Tower
800 Boylston Street
Boston, MA 02199
(617) 951-7000
Peter.Welsh@ropesgray.com

CLEARY GOTTLIEB STEEN & HAMILTON LLP
Attn: Victor Hou
One Liberty Plaza
New York, NY 10006
(212) 225-2000
vhou@cgsh.com

PAUL, WEISS, RIFKIND, WHARTON & 
GARRISON LLP
Attn: Jaren Janghorbani
1285 Avenue of the Americas
New York, NY 10019
(212) 373-3000
jjanghorbani@paulweiss.com

HUGHES HUBBARD & REED LLP
Attn: Benjamin Britz
1775 I Street, N.W.
Washington, D.C. 20006
(202) 721-4600
benjamin.britz@hugheshubbard.com

If to Paramount: SIMPSON THACHER & BARTLETT LLP
Attn: Jonathan K. Youngwood
425 Lexington Avenue
New York, NY 10017
jyoungwood@stblaw.com
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17. Except as otherwise provided herein, each Party shall bear its own costs 

in connection with the Action.

18. Whether or not the Stipulation is approved by the Court and whether or 

not the Stipulation is consummated, or the Effective Date occurs, the Parties and 

their counsel shall use their best efforts to keep confidential all negotiations, 

discussions, agreements, and drafts, in connection with the Stipulation.

19. All agreements made and orders entered during the course of this 

Action relating to the confidentiality of information shall survive this Settlement.

[signatures on next page]
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OF COUNSEL:

KESSLER TOPAZ MELTZER
   & CHECK, LLP

Lee D. Rudy
Eric L. Zagar
Grant D. Goodhart III
280 King of Prussia Road
Radnor, PA 19087
(610) 667-7706

PRICKETT, JONES & ELLIOTT, P.A.

By:/s/ Eric J. Juray
Michael Hanrahan (No. 941)
Corinne Elise Amato (No. 4982)
Eric J. Juray (No. 5765)
Stacey A. Greenspan (No. 7056)
Jason W. Rigby (No. 6458)
1310 N. King Street
Wilmington, DE  19801
(302) 888-6500

Counsel for Co-Lead Plaintiff
Cleveland Bakers and Teamsters
Pension Fund 

GRANT & EISENHOFER, P.A.

By: /s/ Rebecca A. Musarra
Christine M. Mackintosh (No. 5085)
John C. Kairis (No. 2752)
 Rebecca A. Musarra (No. 6062)
123 Justison Street
Wilmington, DE 19801
(302) 622-7000

Counsel for Co-Lead Plaintiff 
International Union of Operating 
Engineers of Eastern Pennsylvania and 
Delaware
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OF COUNSEL:

SIMPSON THACHER
& BARTLETT LLP

Jonathan K. Youngwood
Linton Mann III
Meredith D. Karp
425 Lexington Avenue
New York, New York 10017
(212) 455-2000

YOUNG CONAWAY STARGATT & 
TAYLOR, LLP

By: /s/ Daniel M. Kirshenbaum
Elena C. Norman (No. 4780)
Daniel M. Kirshenbaum (No. 6047)
Rodney Square
1000 North King Street
Wilmington, DE 19899
(302) 571-6600

Counsel for Nominal Defendant 
ViacomCBS Inc. 

OF COUNSEL:

Kevin T. Abikoff
Benjamin Britz
HUGHES HUBBARD & REED LLP
1775 I Street N.W., Suite 700
Washington, D.C. 20006
(202) 721-4600

POLSINELLI PC

By: /s/ Robert A. Penza  
      Robert A. Penza (No. 2769)
      Stephen J. Kraftschik (No. 5623)

Christina B. Vavala (No. 6135)
222 Delaware Avenue, Suite 1101
Wilmington, DE 19801
(302) 252-0920

Counsel for Defendant Joseph Ianniello

OF COUNSEL:

PAUL, WEISS, RIFKIND,
   WHARTON & GARRISON LLP

Bruce Birenboim
Jaren Janghorbani

PAUL, WEISS, RIFKIND,
   WHARTON & GARRISON LLP

By:       /s/ Daniel A. Mason
Daniel A. Mason (No. 5206)
500 Delaware Avenue, Suite 200
Post Office Box 32
Wilmington, DE  19899-0032
(302) 655-4410
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Alexia D. Korberg
1285 Avenue of the Americas
New York, NY  10019-6064
(212) 373-3000

Counsel for Defendants Candace K. 
Beinecke, Barbara M. Byrne, Gary L. 
Countryman, Linda M. Griego, Martha 
L. Minow, Susan Schuman, Frederick 
O. Terrell, and Strauss Zelnick

OF COUNSEL:

Victor L. Hou
Rahul Mukhi
Lina Bensman
Mark E. McDonald
CLEARY GOTTLIEB STEEN 
   & HAMILTON LLP
One Liberty Plaza
New York, NY  10006
(212) 225-2000

Peter L. Welsh
ROPES & GRAY LLP
Prudential Tower
800 Boylston Street
Boston, Massachusetts 02199
(617) 951-7000

Martin J. Crisp
ROPES & GRAY LLP
1211 Avenue of the Americas
New York, NY  10036
(212) 586-9000

Jeremiah Williams
ROPES & GRAY LLP
2099 Pennsylvania Avenue, NW
Washington, DC  20006
(202) 508-4600

POTTER ANDERSON & CORROON 
LLP

By: /s/ Callan R. Jackson
Matthew E. Fischer (No. 3092)
Michael A. Pittenger (No. 3212)
J. Matthew Belger (No. 5707)
Jacqueline A. Rogers (No. 5793)
Callan R. Jackson (No. 6292)
Hercules Plaza, 6th Floor
1313 N. Market Street
P.O. Box 951
Wilmington, DE  19899
(302) 984-6000

Counsel for Defendants National 
Amusements, Inc., Shari E. Redstone, 
Robert N. Klieger and the Sumner M. 
Redstone National Amusements Trust 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWAR  

IN RE VIACOM INC.  
STOCKHOLDERS LITIGATION Consolidated C.A. No. 2019-0948-SG 

STIPULATION AND AGREEMENT OF  
SETTLEMENT, COMPROMISE, AND RELEASE  

This Stipulation and Agreement of Settlement, Compromise, and Release 

(with the Exhibits hereto, the “Stipulation”), in the above-captioned action (the 

“Action”) is made and entered into as of March 28, 2023 by and between: (i) Lead 

Plaintiff California Public Employees’ Retirement System (“CalPERS” or “Lead 

Plaintiff”), on behalf of itself and the Settlement Class (defined below) and 

Additional Plaintiffs Park Employees’ and Retirement Board Employees’ Annuity 

and Benefit Fund of Chicago (“Chicago Park”) and Louis Wilen; (ii) defendants 

Shari E. Redstone, National Amusements, Inc., NAI Entertainment Holdings LLC, 

Thomas J. May, Judith A. McHale, Ronald Nelson, and Nicole Seligman 

(collectively, “Defendants”); and (iii) Paramount Global (“Paramount,” and 

together with Lead Plaintiff and Defendants, the “Parties”). This Stipulation is 

submitted pursuant to Court of Chancery Rule 23. 

Subject to the terms and conditions set forth herein and the approval of the 

Court, the Settlement embodied in this Stipulation is intended: (i) to be a full and 

final disposition of the Action; (ii) to state all of the terms of the Settlement and the 

EFiled:  Mar 28 2023 09:43PM EDT 
Transaction ID 69679292
Case No. 2019-0948-SG
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resolution of the Action; (iii) to fully and finally compromise, resolve, dismiss, 

discharge, and settle each and every one of the Plaintiffs’ Released Claims against 

each and every one of the Released Defendants’ Persons; and (iv) to fully and finally 

compromise, resolve, dismiss, discharge, and settle each and every one of the 

Defendants’ Released Claims against each and every one of the Released Plaintiffs’ 

Persons.1

WHEREAS: 

A. On August 13, 2019, Viacom Inc. (“Viacom”) and CBS Corporation 

(“CBS”) announced that they had entered into an agreement pursuant to which 

Viacom would merge with and into CBS in a stock-for-stock merger transaction (the 

“Merger”). The Merger closed on December 4, 2019. 

B. Between November 25, 2019 and January 14, 2020, four related actions 

were filed in the Delaware Court of Chancery by certain Viacom stockholders, 

challenging the Merger and alleging that Defendants breached their fiduciary duties 

in connection therewith: (i) Wilen v. Redstone, et al., C.A. No. 2019-0948 (Del. Ch. 

Nov. 25, 2019); (ii) Employees’ Retirement System of the City of Kansas City, et al. 

v. National Amusements, Inc., et al., C.A. No. 2019-1017 (Del. Ch. Dec. 18, 2019); 

(iii) Employees’ Retirement System of the State of R.I. v. National Amusements, Inc., 

1 All terms herein with initial capitalization shall, unless defined elsewhere in this 
Stipulation, have the meanings given to them in Paragraph I.1.
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et al., C.A. No. 2020-0003 (Del. Ch. Jan. 3, 2020); and (iv) California Public 

Employees’ Retirement System v. Redstone, et al., C.A. No. 2020-0025 (Del. Ch. 

Jan. 14, 2020) (together, the “Related Actions”). 

C. On January 23, 2020, the Court entered an Order consolidating the 

Related Actions into the Action (Trans. I.D. 64649982). 

D. On February 7, 2020, the Court granted the Motion for Appointment of 

Lead Plaintiff and Lead Counsel filed by CalPERS and entered an Order appointing 

(i) CalPERS as Lead Plaintiff; (ii) Chicago Park and Louis Wilen as Additional 

Plaintiffs; and (iii) the law firm of Bernstein Litowitz Berger & Grossmann LLP as 

Lead Counsel (Trans. I.D. 64691296). 

E. On February 28, 2020, CalPERS, Chicago Park, and Louis Wilen 

(together, “Plaintiffs”) filed a First Amended Verified Class Action Complaint in 

the Action against Defendants and Robert Bakish (the “Consolidated Complaint”) 

(Trans. I.D. 64733961). 

F. On March 13, 2020, Defendants and Mr. Bakish moved to dismiss the 

Consolidated Complaint under Court of Chancery Rule 12(b)(6) (Trans. I.D. 

64825261, 64828008, 64828426). 

G. In a Memorandum Opinion issued on December 29, 2020, which 

opinion was corrected on December 30, 2020, the Court granted Mr. Bakish’s 
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motion to dismiss and denied Defendants’ motions to dismiss (Trans. I.D. 

66217185). 

H. On July 21, 2021, the Court entered an Order Governing Discovery 

Coordination and Management in the Action and in the action captioned In re CBS 

Corporation Stockholder Class Action and Derivative Litigation, Consol. C.A. No. 

2020-0111-SG (Del. Ch.) (the “CBS Action”), which Order allowed for the 

coordination of discovery efforts in the two actions (Trans. I.D. 66784724). 

I. The Parties conducted extensive fact discovery in 2021 and 2022, 

including the production of more than 500,000 documents and depositions of more 

than 40 witnesses. 

J. Expert discovery took place in late 2022 and into 2023, which included 

the exchange of seven opening expert reports. 

K. Trial was scheduled to take place on July 6–13, 2023. 

L. Beginning in late 2021, counsel for the Parties engaged in settlement 

discussions, including participating in several formal mediation sessions before, and 

submitting comprehensive mediation statements to, the Honorable Daniel Weinstein 

and Jed Melnick, Esq. (together, the “Mediators”).  

M. After extensive arm’s-length negotiations facilitated by the Mediators, 

and in response to a Mediators’ proposal, the Parties reached an agreement in 
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principle to settle the Action on the terms set forth in a binding term sheet executed 

by the Parties on February 27, 2023 (the “Term Sheet”).  

N. On February 28, 2023, the Parties informed the Court of the Term Sheet 

and agreed to suspend the upcoming deadlines reflected in the Amended Stipulation 

and [Proposed] Order Governing Case Schedules filed on February 1, 2023 in the 

Action (the “Amended Scheduling Stipulation”) (Trans. I.D. 69053752). 

O. This Stipulation (together with the Exhibits hereto) has been duly 

executed by the undersigned signatories on behalf of their respective clients, reflects 

the final and binding agreement between the Parties, and supersedes the Term Sheet.

P. Lead Plaintiff, through Lead Counsel, has conducted an investigation 

and pursued extensive discovery relating to the claims and the underlying events 

alleged in the Action. Lead Counsel has analyzed the evidence adduced during the 

investigation and through the extensive discovery in the Action, and has also 

researched the applicable law with respect to the claims asserted in the Action and 

the potential defenses thereto. Additionally, the expert reports submitted by Lead 

Plaintiff and Defendants in the Action have provided Lead Plaintiff with a detailed 

basis upon which to assess the relative strengths and weaknesses of its position, and 

Defendants’ positions and defenses, concerning potential damages should any 

liability be proven in this litigation.
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Q. Based upon their investigation and prosecution of the Action, Lead 

Plaintiff and Lead Counsel have concluded that the terms and conditions of the 

Settlement and this Stipulation are fair, reasonable, and adequate to Lead Plaintiff and 

the other members of the Settlement Class (including the Additional Plaintiffs) and in 

their best interests. Based on their direct oversight of the prosecution of this matter, 

along with the input of Lead Counsel, Lead Plaintiff has agreed to finally and fully 

settle all claims raised, and that could have been raised, in the Action pursuant to the 

terms and provisions of this Stipulation, after considering: (i) the substantial benefits 

that Lead Plaintiff and the other members of the Settlement Class (including the 

Additional Plaintiffs) will receive from the resolution of the Action; (ii) the attendant 

risks of litigation; and (iii) the desirability of permitting the Settlement to be 

consummated as provided by the terms of this Stipulation. The Settlement and this 

Stipulation shall in no event be construed as, or deemed to be evidence of, a 

concession by Plaintiffs of any infirmity in the claims asserted in the Action.

R. Defendants deny all allegations of wrongdoing, fault, liability, or 

damage to Plaintiffs and as well as to each and every other member of the Settlement 

Class, and further deny that Plaintiffs have asserted a valid claim as to any of them. 

Defendants further deny that they engaged in any wrongdoing or committed any 

violation of law or breach of duty and believe that they acted properly, in good faith, 

and in a manner consistent with their legal duties and are entering into this Settlement 
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and Stipulation solely to avoid the substantial burden, expense, inconvenience, and 

distraction of continued litigation and to resolve each of the Plaintiffs’ Released 

Claims as against the Released Defendants’ Persons. The Settlement and this 

Stipulation shall in no event be construed as, or deemed to be, evidence of or an 

admission or concession on the part of any of the Defendants with respect to any claim 

or factual allegation or of any fault, liability, wrongdoing, or damage whatsoever, or 

any infirmity in the defenses that any of the Defendants have or could have asserted.

S. The Parties recognize that the litigation has been filed and prosecuted 

by Lead Plaintiff and the Additional Plaintiffs in good faith and defended by 

Defendants in good faith and further that the Settlement Amount paid, and the other 

terms of the Settlement as set forth herein, were negotiated at arm’s length, in good 

faith, and reflect an agreement that was reached voluntarily after consultation with 

experienced legal counsel.

NOW THEREFORE, it is STIPULATED AND AGREED, by and among 

Lead Plaintiff (individually and on behalf of the Settlement Class (including the 

Additional Plaintiffs)), Defendants, and Paramount that, subject to the approval of 

the Court under Court of Chancery Rule 23 and the other conditions set forth in this 

Stipulation, for good and valuable consideration set forth herein and conferred on 

Lead Plaintiff and the Settlement Class, the sufficiency of which is acknowledged, 

the Action against the Defendants shall be finally and fully settled, compromised, 
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and dismissed, on the merits and with prejudice, and that the Plaintiffs’ Released 

Claims shall be finally and fully compromised, settled, released, discharged, and 

dismissed with prejudice against the Released Defendants’ Persons, and that the 

Defendants’ Released Claims shall be finally and fully compromised, settled, 

released, discharged, and dismissed with prejudice against the Released Plaintiffs’ 

Persons, in the manner set forth herein. 

I. DEFINITIONS 

1. In addition to the terms defined elsewhere in this Stipulation, the 

following capitalized terms, used in this Stipulation and any Exhibits attached hereto 

and made a part hereof, shall have the meanings given to them below:

a) “Account” means the account that is maintained by Lead 

Counsel and into which the Settlement Amount shall be deposited. 

b) “Additional Plaintiffs” means Chicago Park and Louis Wilen. 

c) “Class Member” means a member of the Settlement Class.

d) “Closing” means the consummation of the Merger on December 

4, 2019.

e) “Court” means the Court of Chancery of the State of Delaware.

f) “Defendants’ Counsel” means the law firms of Cleary Gottlieb 

Steen & Hamilton LLP; Ropes & Gray LLP; Potter Anderson & Corroon LLP; 

Cravath, Swaine & Moore LLP; and Richards, Layton & Finger, P.A.
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g) “Defendants’ Released Claims” means any and all manner of 

claims, demands, rights, liabilities, losses, obligations, duties, damages, costs, debts, 

expenses, interest, penalties, sanctions, fees, attorneys’ fees, actions, potential 

actions, causes of action, suits, judgments, defenses, counterclaims, cross-claims, 

offsets, decrees, matters, issues, and controversies of any kind, nature, or description 

whatsoever, whether known or unknown, disclosed or undisclosed, accrued or 

unaccrued, apparent or not apparent, foreseen or unforeseen, matured or not 

matured, suspected or unsuspected, liquidated or not liquidated, fixed or contingent, 

including Unknown Claims, that were or could have been asserted by any of the 

Released Defendants’ Persons in any court, tribunal, forum or proceeding, whether 

based on state, local, foreign, federal, statutory, regulatory, common, or other law or 

rule, and which are based upon, arise out of, relate to, or involve, directly or 

indirectly, the commencement, prosecution, defense, mediation, or settlement of the 

Action, except claims with regard to enforcement of the Settlement. For avoidance 

of doubt, Defendants’ Released Claims do not include claims by Defendants or 

Paramount against any insurers or reinsurers to enforce any contractual or other 

obligations of such insurers or reinsurers to Defendants or Paramount in connection 

with this Action or the CBS Action.

h) “DTC” means the Depository Trust & Clearing Corporation, 

including its subsidiary the Depository Trust Company.
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i) “DTC Participants” means the DTC participants to which DTC 

distributed the Merger Consideration.

j) “Effective Date” means the first date by which all of the 

following events and conditions have been met: (i) the full amount of the 

$122,500,000 Settlement Amount has been paid into the Account in accordance with 

Paragraph II.1.a. below; (ii) the Court has entered an order approving this 

Stipulation; (iii) the Action has been dismissed with prejudice as to all Defendants; 

and (iv) all periods of appeal have expired and no appeal of the Settlement or the 

dismissal of the Action with prejudice has been taken or dismissal of the Action with 

prejudice as to all Defendants has been affirmed on appeal and all further avenues 

of appeal have been exhausted.

k) “Excluded Shares” means the shares of Viacom common stock 

beneficially owned by the Excluded Stockholders at the Closing and for which the 

Excluded Stockholders received or were entitled to receive the Merger 

Consideration in connection with the Closing.

l) “Excluded Stockholders” means (i) Defendants in this Action; 

(ii) any person who is, or was during the Class Period, an officer, director, or partner 

of National Amusements, Inc., NAI Entertainment Holdings LLC, Viacom, or CBS; 

(iii) the Immediate Family of any of the foregoing; (iv) any trusts, estates, entities, 

or accounts to the extent that they held Viacom common stock for the benefit of any 
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of the foregoing; (v) parents, subsidiaries, and affiliates of National Amusements, 

Inc., NAI Entertainment Holdings LLC, or Paramount; and (vi) the legal 

representatives, heirs, successors-in-interest, successors, transferees, and assigns of 

the foregoing. Paramount will provide to Lead Counsel a list of reasonably available 

information sufficient to identify Excluded Stockholders, in accordance with 

Paragraph II.1.b.i. below.

m) “Fee and Expense Award” means an award to Plaintiffs’ 

Counsel of fees and expenses to be paid from the Settlement Fund, approved by the 

Court and in full satisfaction of all claims for attorneys’ fees and expenses that have 

been, could be, or could have been asserted by Lead Counsel or any other counsel 

or any Class Member with respect to the Settlement Fund or against Defendants. The 

Fee and Expense Award does not include Notice and Administration Costs, which 

are to be paid separately from the Settlement Fund.

n) “First Settlement Amount” means the sum of $2,000,000 of the 

Settlement Amount to be paid into the Account to cover Notice and Administration 

Costs.

o) “Immediate Family” means children, stepchildren, and spouses 

(a “spouse” shall mean a husband, a wife, or a partner in a state-recognized domestic 

partnership or civil union).
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p) “Judgment” means the Order and Final Judgment to be entered 

by the Court in the Action in all material respects in the form attached as Exhibit D 

hereto.

q) “Lead Counsel” means Bernstein Litowitz Berger & Grossmann 

LLP.

r) “Long-Form Notice” means the Notice of Pendency and 

Proposed Settlement of Stockholder Class Action, Settlement Hearing, and Right to 

Appear, substantially in the form attached hereto as Exhibit B, which is to be made 

available to Class Members via internet distribution and by first-class mail.

s) “Merger Consideration” means the 0.59625 share of CBS 

common stock issued in exchange for each share of Viacom common stock in 

connection with the Merger. 

t) “Net Settlement Fund” means the Settlement Fund less (i) any 

and all Notice and Administration Costs; (ii) any and all Taxes; (iii) any Fee and 

Expense Award, including any incentive awards to Lead Plaintiff and Additional 

Plaintiff Chicago Park to be deducted solely from any Fee and Expense Award; and 

(iv) any other fees, costs, or expenses approved by the Court.

u) “Notice” means, collectively, the Long-Form Notice and 

Publication Notice.
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v) “Notice and Administration Costs” means all costs, expenses, 

and fees associated with: (i) providing notice of the Settlement to the Settlement 

Class; and (ii) administering the Settlement, including but not limited to the costs, 

fees, and expenses incurred in connection with the Account. Notice and 

Administration Costs are not part of the Fee and Expense Award.

w) “Paramount’s Counsel” means the law firms of Simpson 

Thacher & Bartlett LLP and Young Conaway Stargatt & Taylor, LLP.

x) “Plan of Allocation” means the plan of allocation of the Net 

Settlement Fund, which shall be separately proposed by Lead Counsel, subject to 

Court approval.

y) “Plaintiffs’ Counsel” means Lead Counsel, Robbins Geller 

Rudman & Dowd LLP, and Bottini & Bottini, Inc. 

z) “Plaintiffs’ Released Claims” means any and all manner of 

claims, demands, rights, liabilities, losses, obligations, duties, damages, costs, debts, 

expenses, interest, penalties, sanctions, fees, attorneys’ fees, actions, potential 

actions, causes of action, suits, judgments, defenses, counterclaims, cross-claims, 

offsets, decrees, matters, issues, and controversies of any kind, nature, or description 

whatsoever, whether known or unknown, disclosed or undisclosed, accrued or 

unaccrued, apparent or not apparent, foreseen or unforeseen, matured or not 

matured, suspected or unsuspected, liquidated or not liquidated, fixed or contingent, 
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including Unknown Claims, that CalPERS or any other Class Member, including 

Additional Plaintiffs, asserted or could have asserted in their capacity as a Viacom 

stockholder, in any court, tribunal, forum, or proceeding, whether based on state, 

local, foreign, federal, statutory, regulatory, common, or other law or rule, that are 

based upon, arise out of, relate to, or involve, directly or indirectly, the actions, 

inactions, deliberations, discussions, decisions, votes, or any other conduct of any 

kind by any of the Released Defendants’ Persons relating to any agreement, 

transaction, occurrence, conduct, or fact that was alleged in the Action, including, 

without limitation, all such claims regarding the Merger and all such claims 

concerning the settlement of this Action, except claims with regard to enforcement 

of the Settlement. For avoidance of doubt, Plaintiffs’ Released Claims do not include 

derivative claims, or any claims asserted in the CBS Action.

aa) “Publication Notice” means the Summary Notice of Pendency 

and Proposed Settlement of Stockholder Class Action, Settlement Hearing, and 

Right to Appear, substantially in the form attached hereto as Exhibit C, to be 

published as set forth in the Scheduling Order.

bb) “Released Claims” means Plaintiffs’ Released Claims and 

Defendants’ Released Claims.

cc) “Released Defendants’ Persons” means all Defendants, 

Paramount, and any and all of their respective former or current, direct or indirect 
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parents, subsidiaries, affiliates, controlling persons, stockholders, employees, 

officers, directors, agents, fiduciaries, predecessors, successors, trusts, trustees, trust 

beneficiaries, family members, spouses, heirs, executors, estates, administrators, 

assigns, beneficiaries, distributees, foundations, joint ventures, general or limited 

partners, members, managers, managing members, attorneys, heirs, successors, 

assigns, insurers, reinsurers, advisors (including without limitation financial and 

investment advisors), consultants, other affiliated persons, and representatives, and 

with respect to each of the foregoing, their respective former or current, direct or 

indirect parents, subsidiaries, affiliates, controlling persons, employees, officers, 

directors, agents, fiduciaries, predecessors, successors, trusts, trustees, trust 

beneficiaries, family members, spouses, heirs, executors, estates, administrators, 

assigns, beneficiaries, distributees, foundations, joint ventures, general or limited 

partners, members, managers, managing members, attorneys, heirs, successors, 

assigns, insurers, reinsurers, advisors (including without limitation financial 

advisors), consultants, other affiliated persons, and representatives.

dd) “Released Parties” means the Released Plaintiffs’ Persons and 

Released Defendants’ Persons.

ee) “Released Plaintiffs’ Persons” means CalPERS, the Additional 

Plaintiffs, each of the other Class Members, and any and all of their respective former 

or current, direct or indirect parents, subsidiaries, affiliates, controlling persons, 
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stockholders, employees, officers, directors, agents, fiduciaries, predecessors, 

successors, trusts, trustees, trust beneficiaries, family members, spouses, heirs, 

executors, estates, administrators, assigns, beneficiaries, distributees, foundations, 

joint ventures, general or limited partners, members, managers, managing members, 

attorneys, heirs, successors, assigns, insurers, reinsurers, advisors (including without 

limitation financial and investment advisors), consultants, other affiliated persons, 

and representatives, and with respect to each of the foregoing, their respective former 

or current, direct or indirect parents, subsidiaries, affiliates, controlling persons, 

employees, officers, directors, agents, fiduciaries, predecessors, successors, trusts, 

trustees, trust beneficiaries, family members, spouses, heirs, executors, estates, 

administrators, assigns, beneficiaries, distributees, foundations, joint ventures, 

general or limited partners, members, managers, managing members, attorneys, 

heirs, successors, assigns, insurers, reinsurers, advisors (including without limitation 

financial advisors), consultants, other affiliated persons, and representatives.

ff) “Releases” means the releases set forth in Paragraph III of this 

Stipulation.

gg) “Remaining Settlement Amount” means the sum of 

$34,750,000 of the Settlement Amount, to be paid no later than ten (10) business 

days following the Court’s entry of an order approving the Settlement.
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hh) “Second Settlement Amount” means the sum of $85,750,000 of 

the Settlement Amount, to be paid no later than five (5) business days before the 

Settlement Hearing.

ii) “Settlement” means the settlement between the Parties on the 

terms and conditions set forth in this Stipulation.

jj) “Settlement Administrator” means the settlement 

administrator selected by Lead Plaintiff to provide notice of Settlement to the 

Settlement Class and to administer the settlement.

kk) “Settlement Amount” means $122,500,000 in cash, which will 

consist of (i) a $2,000,000 advance payment to cover Notice and Administration 

Costs in accordance with Paragraph II.1.a.i.2 below; (ii) a $85,750,000 payment in 

accordance with Paragraph II.1.a.i.3 below; and (iii) a $34,750,000 payment in 

accordance with Paragraph II.1.a.i.4 below.

ll) “Settlement Fund” means the Settlement Amount plus any and 

all interest earned thereon.

mm) “Settlement Hearing” means the hearing to be set by the Court 

under Court of Chancery Rule 23 to consider, among other things, approval of the 

Settlement.

nn) “Settlement Class” means a non-opt-out class, for settlement 

purposes only and pursuant to Court of Chancery Rules 23(a), 23(b)(1), and 
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23(b)(2), consisting of all holders of Viacom common stock at any time from August 

13, 2019 through and including December 4, 2019 (the “Class Period”), whether 

beneficial or of record, including the legal representatives, heirs, successors-in-

interest, transferees, and assignees of all such foregoing holders. The Settlement 

Class shall exclude the Excluded Stockholders. 

oo) “Taxes” means (i) all federal, state, and/or local taxes of any kind 

(including any interest or penalties thereon) on any income earned by the Settlement 

Fund; and (ii) the reasonable expenses and costs incurred by Lead Counsel in 

connection with determining the amount of, and paying, any taxes owed by the 

Settlement Fund (including, without limitation, expenses of tax attorneys and 

accountants).

pp) “Unknown Claims” means any Released Claim which the 

releasing party does not know or suspect exists in his, her, or its favor at the time of 

the Released Claims as against the Released Parties, including without limitation 

those which, if known, might have affected the decision to enter into or object to this 

Stipulation.

qq) “Wire Transfer Instructions” means wire transfer information 

and instructions (including a W-9, telephone, and e-mail contact information, and a 

physical address for the designated recipient of the Settlement Amount).
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II. SETTLEMENT CONSIDERATION 

1. In consideration for the full and final release, settlement, and discharge 

of all Plaintiffs’ Released Claims against the Released Defendants’ Persons, the 

Parties have agreed to the following consideration:

a. Settlement Amount:

i. The Settlement Fund shall be used (a) to pay all Notice and 

Administration Costs; (b) to pay all Taxes; (c) to pay any Fee and Expense award, 

including any incentive awards to Lead Plaintiff and Additional Plaintiff Chicago 

Park to be deducted solely from any Fee and Expense Award; (d) to pay any other 

fees, costs, or expenses approved by the Court; and following the payment of (a)–(d) 

herein, (e) for subsequent disbursement of the Net Settlement Fund to the eligible 

Class Members as provided in this Stipulation.

1. Within five (5) business days after the execution of 

this Stipulation, Lead Counsel shall provide complete Wire Transfer Instructions to 

Defendants’ Counsel and Paramount’s Counsel.

2. Provided that Lead Counsel has provided complete 

Wire Transfer Instructions to Defendants’ Counsel and Paramount’s Counsel 

pursuant to Paragraph II.1.a.i.1, within ten (10) business days after the execution of 

this Stipulation, Defendants shall deposit or cause to be deposited the $2,000,000 

First Settlement Amount into the Account, which Lead Counsel shall use to cover 
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Notice and Administration Costs. If any amount of the First Settlement Amount 

remains after the payment of all Notice and Administration Costs, such unused 

amount shall be available for distribution to eligible Class Members as part of the Net 

Settlement Fund, and in no event shall any amount of the First Settlement Amount 

be returned to Defendants, Paramount, the insurers for the Defendants or Paramount, 

or any other person who paid any portion of the First Settlement Amount.

3. No later than five (5) business days before the 

Settlement Hearing, Defendants shall deposit or cause to be deposited the 

$85,750,000 Second Settlement Amount into the Account.

4. No later than ten (10) business days following the 

Court’s entry of an order approving the Settlement, Defendants shall deposit or cause 

to be deposited the $34,750,000 Remaining Settlement Amount into the Account.

5. Payment of the First Settlement Amount, the Second 

Settlement Amount, and the Remaining Settlement Amount shall be made by wire 

transfer into the Account; payment shall not be made by check.

6. If Defendants fail to cause the full payment of the 

Settlement Amount in accordance with this Paragraph II.1.a, Lead Plaintiff shall 

have the right to terminate the Settlement, but only if (i) Lead Plaintiff has provided 

written notice of the election to terminate to Defendants’ Counsel and Paramount’s 
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Counsel, and (ii) the entire Settlement Amount is not deposited in the Account 

within five (5) business days after Lead Counsel provides such written notice.

ii. Apart from the payment of the Settlement Amount in 

accordance with this Paragraph II.1.a. and any and all costs associated with 

providing stockholder information (including, without limitation, the Merger 

Records) pursuant to Paragraph II.1.b below and the Stockholder Register already 

provided to Lead Counsel as stated in Paragraph V.2. below, Defendants and 

Paramount shall have no further or other monetary obligation to Lead Plaintiff, the 

Additional Plaintiffs, the other Class Members, Lead Counsel, or counsel for any 

Additional Plaintiff or Class Member under the Settlement.

iii. The Settlement is not a claims-made settlement. Upon the 

occurrence of the Effective Date, Defendants, Paramount, their insurance carriers, 

the other Released Defendants’ Persons, and any other person or entity who or which 

paid any portion of the Settlement Amount shall not have any right to the return of 

the Settlement Fund or any portion thereof for any reason whatsoever.

iv. The Settlement Fund—less all Notice and Administration 

Costs paid, incurred, or due consistent with this Stipulation and less any Taxes paid, 

incurred, or due with respect to the Settlement Fund consistent with this Stipulation—

shall be returned to the payor(s) within ten (10) business days of the termination of the 

Settlement in accordance with the terms of this Stipulation.
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b. Distribution of the Settlement Fund:

i. Within ten (10) business days after the Court’s entry of a 

judgment finally approving the Settlement, Paramount, at no cost to the Settlement 

Fund, Lead Counsel, or the Settlement Administrator, shall cause to be provided to 

Lead Counsel or the Settlement Administrator in an electronically searchable form, 

such as Excel: (i) the names, mailing addresses and, if available, email addresses of 

all registered owners of Viacom common stock who held shares of Viacom common 

stock at the Closing and therefore received or were entitled to receive the Merger 

Consideration, and the number of shares of Viacom common stock held by those 

persons and entities at the Closing and for which they received or were entitled to 

receive the Merger Consideration; (ii) the allocation or “chill” report generated by 

DTC in anticipation of the Merger to facilitate the allocation of the Merger 

Consideration to Viacom stockholders (the “Allocation Report”), which shall 

include, for each DTC Participant, the number of shares of Viacom common stock 

reflected on the Allocation Report used by DTC to distribute the Merger 

Consideration.  Paramount, at no cost to the Settlement Fund, Lead Counsel, or the 

Settlement Administrator, will use reasonable efforts to cause to be provided to 

Lead Counsel or the Settlement Administrator in an electronically searchable form, 

such as Excel, a list of the Excluded Stockholders, and for each of the Excluded 

Stockholders, the following information: (a) the name of the Excluded Stockholder; 
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(b) an indication of whether the Excluded Stockholder was, at the Closing, either 

(x) a registered holder of Viacom common stock or (y) a beneficial holder of Viacom 

common stock whose shares were held via a financial institution on behalf of the 

Excluded Stockholder (“Beneficial Holder”); (c) the number of Excluded Shares 

beneficially owned by the Excluded Stockholder; and (d) for each of the Excluded 

Stockholders that is a Beneficial Holder, the name and “DTC Number” of the 

financial institution where their Excluded Shares were held and the Excluded 

Person’s account number at such financial institution. At the request of Lead 

Counsel, Paramount will use reasonable efforts to cause to be provided such 

additional information as may be required to distribute the Net Settlement Fund to 

eligible Class Members and not to Excluded Stockholders. The information to be 

provided to the Settlement Administrator and Lead Counsel pursuant to this 

Paragraph II.1.b.i is referred to herein as the “Merger Records.”

ii. Lead Counsel will use the Merger Records solely for the 

purpose of administering the Settlement as set forth in this Stipulation, and not for 

any other purpose, and will not disclose any Merger Records to any other party 

except as necessary to administer the Settlement or as required by law. 

iii. Lead Plaintiff and Lead Counsel shall propose the Plan of 

Allocation, subject to Court approval. The Net Settlement Fund shall be distributed 

to eligible Class Members in accordance with the Plan of Allocation or such other 
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plan or allocation as may be approved by the Court. Notwithstanding anything to the 

contrary in this Stipulation, the Plan of Allocation is not a necessary term of the 

Settlement or this Stipulation, and it is not a condition of the Settlement or this 

Stipulation that any particular plan of allocation be approved by the Court. Lead 

Plaintiff and Lead Counsel may not cancel or terminate the Settlement (or this 

Stipulation) based on the Court’s or any appellate court’s ruling with respect to the 

Plan of Allocation or any other plan of allocation in connection with the Settlement. 

Defendants and Paramount shall not object in any way to the Plan of Allocation or 

any other plan of allocation, and shall not have any involvement with executing, or 

liability for, any Court-approved plan of allocation.

iv. The Excluded Stockholders shall not have any right to 

receive any part of the Settlement Fund for his, her, or its own account(s) (i.e., 

accounts in which he, she, or it holds a proprietary interest, but not including 

accounts managed on behalf of others), or any additional amount based on any claim 

relating to the fact that Settlement proceeds are being received by any other 

stockholder, in each case under any theory, including but not limited to contract, 

application of statutory or judicial law, or equity.

v. The Net Settlement Fund shall be distributed to eligible 

Class Members only after the Effective Date of the Settlement and after: (a) all 

Notice and Administration Costs, Taxes, and any Fee and Expense Award, including 
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any incentive awards to Lead Plaintiff and Additional Plaintiff Chicago Park to be 

deducted solely from any Fee and Expense Award, have been paid from the 

Settlement Fund or reserved; and (b) the Court has entered an order authorizing the 

specific distribution of the Net Settlement Fund (the “Class Distribution Order”). 

Lead Counsel will apply to the Court, on notice to Defendants’ Counsel and 

Paramount’s Counsel, for the Class Distribution Order.

vi. Payment pursuant to the Class Distribution Order shall be 

final and conclusive against all Class Members. Plaintiffs and Defendants, and their 

respective counsel, shall have no liability whatsoever for the investment or 

distribution of the Settlement Fund or the Net Settlement Fund, the determination, 

administration, or calculation of any payment from the Net Settlement Fund, the 

nonperformance of the Settlement Administrator or a nominee holding shares on 

behalf of an eligible Class Member, the payment or withholding of Taxes (including 

interest and penalties) owed by the Settlement Fund, or any losses incurred in 

connection therewith.

vii. All proceedings with respect to the administration of the 

Settlement and distribution pursuant to the Class Distribution Order shall be subject 

to the exclusive jurisdiction of the Court.
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c. Investment and Disbursement of the Settlement Fund:

i. All funds deposited in the Account shall be invested exclusively 

in United States Treasury Bills (or a mutual fund invested solely in such instruments) 

and shall collect and reinvest all interest accrued thereon, except that any residual 

cash balances up to the amount that is insured by the FDIC may be deposited in any 

account that is fully insured by the FDIC. In the event that the yield on United States 

Treasury Bills is negative, in lieu of purchasing such Treasury Bills, all or any 

portion of the funds held in the Account may be deposited in any account that is fully 

insured by the FDIC or invested in instruments backed by the full faith and credit of 

the United States. Additionally, if short-term placement of the funds is necessary, all 

or any portion of the funds held in the Account may be deposited in any account that 

is fully insured by the FDIC or invested in instruments backed by the full faith and 

credit of the United States. The Settlement Fund shall bear all risks related to 

investment of the Settlement Fund.

ii. The Settlement Fund shall not be disbursed except as provided 

in the Stipulation or by an order of the Court.

iii. The Settlement Fund shall be deemed and considered to be in 

custodia legis of the Court, and shall remain subject to the exclusive jurisdiction of 

the Court, until such time as such funds shall be distributed in accordance with the 

Stipulation and/or further order(s) of the Court. 
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III. RELEASE OF CLAIMS 

1. Upon entry of the Judgment, and subject to the occurrence of the 

Effective Date, Defendants shall be dismissed with prejudice from the Action by all 

Class Members (including Plaintiffs) without the award of any damages, costs, or 

fees or the grant of further relief except for the payments provided in this Stipulation.

2. This Stipulation is intended to extinguish all of the Released Claims 

and, consistent with such intention, upon final approval of this Stipulation, the 

releasing Parties shall waive and relinquish, to the fullest extent permitted by law, 

the provisions, rights, and benefits of any state, federal, or foreign law or principle 

of common law, which may have the effect of limiting the release of the Released 

Claims. This shall include a waiver of any rights pursuant to California Civil Code 

§ 1542 (and equivalent, comparable, or analogous provisions of the laws of the 

United States or any state or territory thereof, or of the common law), which 

provides:

A GENERAL RELEASE DOES NOT EXTEND TO 
CLAIMS THAT THE CREDITOR OR RELEASING 
PARTY DOES NOT KNOW OR SUSPECT TO 
EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF 
KNOWN BY HIM OR HER, WOULD HAVE 
MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR 
RELEASED PARTY. 
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Lead Plaintiff and Defendants acknowledge, and each of the other Class Members 

shall be deemed by operation of the entry of a final order and judgment approving 

this Stipulation to have acknowledged, that the foregoing waiver was expressly 

bargained for, is an integral element of this Stipulation, and was relied upon by each 

and all of the Parties in entering into this Stipulation.

3. As of the Effective Date, Lead Plaintiff, the Additional Plaintiffs, and 

each of the other Class Members, on behalf of themselves and their respective heirs, 

executors, administrators, predecessors, successors, and assigns in their capacities 

as such, and any other person or entity purporting to claim through or on behalf of 

them in such capacity only, by operation of this Stipulation and to the fullest extent 

permitted by law, hereby completely, fully, finally and forever release, relinquish, 

settle, and discharge each and all of the Released Defendants’ Persons from any and 

all of Plaintiffs’ Released Claims, and shall forever be barred and enjoined from 

commencing, instigating, or prosecuting, or assisting the commencing, instigating, 

or prosecuting of, any of Plaintiffs’ Released Claims against any of the Released 

Defendants’ Persons.

4. As of the Effective Date, each of Defendants and Paramount, on behalf 

of themselves and their respective heirs, executors, administrators, predecessors, 

successors, and assigns, in their capacities as such, and any other person or entity 

purporting to claim through or on behalf of them in such capacity only, by operation 
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of this Stipulation and to the fullest extent permitted by law, shall completely, fully, 

finally, and forever release, relinquish, settle, and discharge each and all of the 

Released Plaintiffs’ Persons from any and all of Defendants’ Released Claims, and 

shall forever be barred and enjoined from commencing, instituting, or prosecuting, or 

assisting the commencing, instituting, or prosecuting of, any of Defendants’ Released 

Claims against any of the Released Plaintiffs’ Persons.

5. As of the Effective Date, the Parties shall be deemed bound by this 

Stipulation and the Judgment. The Judgment, including, without limitation, the release 

of all Plaintiffs’ Released Claims against the Released Defendants’ Persons, and the 

release of all Defendants’ Released Claims against the Released Plaintiffs’ Persons, 

shall have res judicata, collateral estoppel, and all other preclusive effects in all 

pending and future lawsuits, arbitrations, or other suits, actions, or proceedings 

asserting any of the Plaintiffs’ Released Claims against any of the Released 

Defendants’ Persons or asserting any of the Defendants’ Released Claims against 

any of the Released Plaintiffs’ Persons.

IV. CLASS CERTIFICATION 

1. Solely for the purposes of the Settlement and for no other purpose, the 

Parties agree to: (a) certification of the Settlement Class as a non-opt-out class 

pursuant to Court of Chancery Rules 23(a) and 23(b)(1) and (b)(2); (b) appointment 
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of CalPERS as class representative on behalf of the Settlement Class; and 

(c) appointment of Lead Counsel as class counsel. 

2. The certification of the Settlement Class shall be binding only with 

respect to the Settlement and this Stipulation. In the event that the Settlement or this 

Stipulation is terminated pursuant to its terms or the Effective Date fails to occur, 

the certification of the Settlement Class shall be deemed vacated and the Action shall 

proceed as though the Settlement Class had never been certified. 

V. SUBMISSION OF THE SETTLEMENT TO THE COURT FOR 
APPROVAL

1. As soon as practicable after execution of this Stipulation, Plaintiffs shall 

(i) apply to the Court for entry of an Order in the form attached hereto as Exhibit A

(the “Scheduling Order”), providing for, among other things: (a) the dissemination 

by mail of the Long-Form Notice, substantially in the form attached hereto as 

Exhibit B; (b) dissemination of the Publication Notice, substantially in the form 

attached hereto as Exhibit C; and (c) the scheduling of the Settlement Hearing to 

consider: (1) the proposed Settlement, (2) the request that the Judgment be entered 

in all material respects in the form attached hereto as Exhibit D, (3) Lead Counsel’s 

application for a Fee and Expense Award, including Lead Plaintiff’s and Additional 

Plaintiff Chicago Park’s application for incentive awards, and (4) any objections to 
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any of the foregoing; and (ii) take all reasonable and appropriate steps to seek and 

obtain entry of the Scheduling Order. 

2. For purposes of providing notice of the Settlement to potential Class 

Members, prior to execution of this Stipulation, Paramount, at no cost to the 

Settlement Fund, Lead Counsel, or the Settlement Administrator, provided to Lead 

Counsel the stockholder register from Viacom’s transfer agent containing the names, 

mailing addresses, and, as available, email addresses for all registered holders of 

Viacom common stock during the Class Period (the “Stockholder Register”). 

3. Lead Plaintiff shall request at the Settlement Hearing that the Court 

approve the Settlement and enter the Judgment. 

4. The Parties shall take all reasonable and appropriate steps to obtain final 

entry of the Judgment in all material respects in the form attached hereto as Exhibit 

D. 

5. Notice shall be provided in accordance with the Scheduling Order. Lead 

Plaintiff shall retain a Settlement Administrator to disseminate Notice and for the 

disbursement of the Net Settlement Fund to eligible Class Members. Defendants, 

Paramount, and the other Released Defendants’ Persons shall not have any 

involvement in or any responsibility, authority, or liability whatsoever for the 

selection of the Settlement Administrator. Paramount shall cooperate with Lead 
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Plaintiff in providing Notice, including, but not limited to, providing the Merger 

Records to the Settlement Administrator in accordance with Paragraph II.1.b above. 

6. Notwithstanding the fact that the Effective Date of the Settlement has 

not yet occurred, Lead Counsel may pay from the First Settlement Amount, without 

further approval from Paramount or Defendants, or further order of the Court, all 

Notice and Administration Costs actually incurred and paid or payable. Such costs 

and expenses shall include, without limitation, the actual costs of printing and 

mailing the Notice, publishing the Publication Notice, reimbursements to nominee 

owners for forwarding the Notice to their beneficial owners, the administrative costs 

and expenses incurred and fees charged by the Settlement Administrator in 

connection with providing notice and administering the Settlement, and any fees, 

costs, and expenses incurred in connection with the Account. In the event that the 

Settlement is terminated pursuant to the terms of this Stipulation, all Notice and 

Administration Costs paid or incurred, including any related fees, shall not be 

returned or repaid to Defendants, any of the other Released Defendants’ Persons, or 

any other person or entity who or which paid any portion of the Settlement Amount. 

VI.  ATTORNEYS’ FEES AND EXPENSES

1. Lead Counsel will apply to the Court for a Fee and Expense Award to 

be paid solely from the Settlement Fund (the “Fee and Expense Application”), 

which may include an application by Lead Plaintiff and Additional Plaintiff Chicago 
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Park for incentive awards (the “Incentive Awards”) to be paid solely from any Fee 

and Expense Award ordered by the Court. Lead Counsel’s Fee and Expense 

Application, including any application by Lead Plaintiff and Additional Plaintiff 

Chicago Park for Incentive Awards, is not the subject of any agreement between 

Defendants, Paramount, and Lead Plaintiff other than what is set forth in this 

Stipulation. The Fee and Expense Application will be the sole application by any 

counsel to Lead Plaintiff or the Additional Plaintiffs, or by Lead Plaintiff or 

Additional Plaintiff Chicago Park, for an award of fees or expenses in connection 

with the Action. 

2. An amount equal to the Fee and Expense Award shall be payable to Lead 

Counsel from the Settlement Fund, an amount equal to the Incentive Award to Lead 

Plaintiff shall be payable to Lead Plaintiff, and an amount equal to the Incentive Award 

to Additional Plaintiff Chicago Park shall be payable to Additional Plaintiff Chicago 

Park immediately upon award by the Court, notwithstanding the existence of any 

timely filed objections thereto, or potential for appeal therefrom, or collateral attack on 

the Settlement or any part thereof. In the event that (i) this Stipulation is disapproved, 

canceled, or terminated pursuant to its terms or the Effective Date otherwise fails to 

occur for any reason, or (ii) the Fee and Expense Award is disapproved, reduced, 

reversed, or otherwise modified by final court order, then Lead Counsel shall, within 

thirty (30) calendar days after Lead Counsel receives notice of any such event in (i) 
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or (ii) above, return to the Account, as applicable, either the entirety of the Fee and 

Expense Award or the difference between the attorneys’ fees and expenses awarded 

by the Court in the Fee and Expense Award on the one hand, and any attorneys’ fees 

and expenses ultimately and finally awarded on appeal, further proceedings on 

remand, or otherwise on the other hand. 

3. The disposition of the Fee and Expense Application is not a material 

term of this Stipulation, and it is not a condition of this Stipulation that such 

application be granted. The Fee and Expense Application may be considered 

separately from the proposed Stipulation. Any disapproval or modification of the 

Fee and Expense Application by the Court or on appeal shall not affect or delay the 

enforceability of this Stipulation, provide any of the Parties with the right to 

terminate the Settlement, or affect or delay the binding effect or finality of the 

Judgment and the release of the Plaintiffs’ Released Claims. Final resolution of the 

Fee and Expense Application shall not be a condition to the dismissal, with 

prejudice, of the Action as to Defendants or effectiveness of the releases of the 

Plaintiffs’ Released Claims. 

4. Lead Counsel shall allocate the attorneys’ fees awarded with counsel 

for the Additional Plaintiffs in a manner which it, in good faith, believes reflects the 

contributions of such counsel to the institution, prosecution, and settlement of the 

Action. 
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VII. STAY PENDING COURT APPROVAL

1. The Parties agree to suspend all proceedings in the Action, including, 

without limitation, all deadlines reflected in the Amended Scheduling Stipulation. 

Lead Plaintiff agrees not to initiate any other proceedings against Defendants other 

than those incident to the Settlement itself pending the occurrence of the Effective 

Date. The Parties also agree to use their reasonable best efforts to seek the stay and 

dismissal of, and to oppose entry of, any interim or final relief in favor of any Class 

Member in any other proceedings that challenge the Settlement or otherwise assert or 

involve the commencement or prosecution of any Plaintiffs’ Released Claim against 

any Released Defendants’ Person. 

2. Pending final determination of whether the Settlement should be 

approved, Plaintiffs and all Class Members are barred and enjoined from 

commencing, prosecuting, instigating, or in any way participating in the 

commencement or prosecution of any Plaintiffs’ Released Claim against any 

Released Defendants’ Person. 

VIII. TAXES

1. The Parties agree that the Settlement Fund is intended to be a “qualified 

settlement fund” within the meaning of Treas. Reg. § 1.468B-l and that Lead 

Counsel, as administrator of the Settlement Fund within the meaning of Treas. Reg. 

§ 1.468B-2(k)(3), shall be solely responsible for filing or causing to be filed all 
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informational and other tax returns as may be necessary or appropriate (including, 

without limitation, the returns described in Treas. Reg. § 1.468B-2(k)) for the 

Settlement Fund. Lead Counsel shall also be responsible for causing payment to be 

made from the Settlement Fund of any Taxes owed with respect to the Settlement 

Fund. The Released Defendants’ Persons shall not have any liability or responsibility 

for any such Taxes. Upon written request, Defendants will provide to Lead Counsel 

the statement described in Treas. Reg. § 1.468B-3(e). Lead Counsel, as administrator 

of the Settlement Fund within the meaning of Treas. Reg. § 1.468B-2(k)(3), shall 

timely make such elections as are necessary or advisable to carry out this Paragraph, 

including, as necessary, making a “relation back election,” as described in Treas. 

Reg. § 1.468B-1(j), to cause the qualified settlement fund to come into existence at 

the earliest allowable date, and shall take or cause to be taken all actions as may be 

necessary or appropriate in connection therewith 

2. All Taxes (including, without limitation, any costs for the preparation 

of applicable tax returns) shall be paid out of the Settlement Fund, and shall be timely 

paid, or caused to be paid, by Lead Counsel and without further order of the Court. 

Lead Counsel shall timely and properly file all informational and other tax returns 

necessary or advisable with respect to the Settlement Fund (including, without 

limitation, the returns described in Treas. Reg. § 1.468B-2(k)). Such returns (as well 

as the election described in Paragraph VIII.1 above) shall be consistent with this 
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Paragraph VIII and in all events shall reflect that all Taxes (including any estimated 

taxes, interest, or penalties) on the income earned by the Settlement Fund shall be 

paid out of the Settlement Fund as provided in this Paragraph VIII. Paramount and 

Released Defendants’ Persons shall not bear any tax liability in connection with the 

Settlement Fund, including any liability for income taxes owed by any Class 

Member by virtue of their receipt of payment from the Settlement Fund. 

3. Paramount, Defendants, and their counsel agree to cooperate with Lead 

Counsel, as administrators of the Settlement Fund, and their tax attorneys and 

accountants to the extent reasonably necessary to carry out the provisions of this 

Paragraph VIII. 

IX. TERMINATION OF SETTLEMENT; EFFECT OF TERMINATION; 
EFFECT OF PARTIAL APPROVAL OF SETTLEMENT

1. Subject to Paragraph IX.2 below, if either (i) the Court  refuses to finally 

enter the Judgment in any material respect or alters the Judgment in any material 

respect prior to entry, or (ii) the Court enters the Judgment but on or following appellate 

review, the Judgment is modified or reversed in any material respect, the Settlement 

and this Stipulation shall be canceled and terminated unless each of the Parties to this 

Stipulation, within ten (10) business days from receipt of any such ruling, agrees in 

writing with the other Parties hereto to proceed with this Stipulation and Settlement, 

including only with such modifications, if any, as to which all other Parties in their sole 

judgment and discretion may agree. For purposes of this Paragraph, an intent to 
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proceed shall not be valid unless it is expressed in a signed writing. Neither a 

modification nor a reversal on appeal of the amount of fees, costs, and expenses 

awarded by the Court to Lead Counsel, or of the Plan of Allocation, shall be deemed a 

material modification of the Judgment or this Stipulation. 

2. If this Stipulation is disapproved, canceled, or terminated pursuant to its 

terms, or the Effective Date of the Settlement otherwise fails to occur, (i) the Parties 

shall be deemed to have reverted to their respective litigation status immediately 

before February 27, 2023, they shall negotiate a new trial schedule in good faith, and 

they shall proceed as if the Stipulation had not been executed and the related orders 

had not been entered; (ii) all of their respective claims and defenses as to any issue in 

the Action shall be preserved without prejudice in any way; and (iii) the statements 

made in connection with the negotiations of this Stipulation shall not be deemed to 

prejudice in any way the positions of any of the Parties with respect to the Action, or 

to constitute an admission of fact of wrongdoing by any Party, shall not be used or 

entitle any Party to recover any fees, costs, or expenses incurred in connection with 

the Action, and neither the existence of this Stipulation nor its contents nor any 

statements made in connection with its negotiation or any settlement communications 

shall be admissible in evidence or shall be referred to for any purpose in the Action, 

or in any other litigation, arbitration, or proceeding. 
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X. NO ADMISSION OF LIABILITY 

1. It is expressly understood and agreed that neither the Settlement nor 

any act or omission in connection therewith is intended or shall be deemed or argued 

to be evidence of or to constitute an admission or concession by: (a) Defendants, 

Paramount, or any of Defendants’ Released Persons as to (i) the truth of any fact 

alleged by Plaintiffs, (ii) the validity of any claims or other issues raised, or which 

might be or might have been raised, in the Action or in any other litigation, (iii) the 

deficiency of any defense that has been or could have been asserted in the Action or 

in any other litigation, or (iv) any wrongdoing, fault, or liability of any kind by any 

of them, which each of them expressly denies; or (b) Plaintiffs that any of their 

claims are without merit, that any of Defendants had meritorious defenses, or that 

damages recoverable from Defendants under the Consolidated Complaint would not 

have exceeded the Settlement Amount. The provisions in this Paragraph X.1 shall 

remain in force in the event that the Stipulation or Settlement is terminated for any 

reason whatsoever. 

2. The Released Parties may file this Stipulation and/or the Judgment in 

any action that has been or may be brought against them in order to support a claim 

or defense based on principles of res judicata, collateral estoppel, release, good faith 

settlement, judgment bar or reduction, or any other theory of claim preclusion or 

issue preclusion or similar defense or counterclaim. 
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XI. MISCELLANEOUS PROVISIONS

1. All of the Exhibits attached hereto are incorporated by reference as 

though fully set forth herein. Notwithstanding the foregoing, if there exists a conflict 

or inconsistency between the terms of this Stipulation and the terms of any Exhibit 

attached hereto, the terms of the Stipulation shall prevail. 

2. Paramount and Defendants warrant that, as to the payments made or to 

be made on behalf of them, at the time of entering into this Stipulation and at the 

time of such payment they, or to the best of their knowledge any persons or entities 

contributing to the payment of the Settlement Amount, were not insolvent, nor will 

the payment required to be made by or on behalf of them render them insolvent, 

within the meaning of and/or for the purposes of the United States Bankruptcy Code, 

including §§ 101 and 547 thereof. This representation is made by each of Paramount 

and Defendants and not by their counsel. 

3. In the event of the entry of a final order of a court of competent 

jurisdiction determining the transfer of money to the Settlement Fund or any portion 

thereof by or on behalf of Paramount or Defendants to be a preference, voidable 

transfer, fraudulent transfer, or similar transaction and any portion thereof is required 

to be returned, and such amount is not promptly deposited into the Settlement Fund by 

others, then, at the election of Lead Plaintiff, Lead Plaintiff, Paramount, and 

Defendants shall jointly move the Court to vacate and set aside the releases given in 
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this Stipulation and the Judgment entered in favor of Defendants, in which event the 

releases and Judgment shall be null and void, and the Parties shall be restored to their 

respective positions in the litigation as provided above and any cash amounts in the 

Settlement Fund (less any Taxes paid, due, or owing with respect to the Settlement 

Fund and less all Notice and Administration Costs actually incurred, paid, or 

payable) shall be returned. 

4. The Parties intend this Stipulation and the Settlement to be a final and 

complete resolution of all disputes asserted or which could be asserted by Lead 

Plaintiff and any other Class Members against Defendants with respect to the 

Plaintiffs’ Released Claims. Accordingly, Lead Plaintiff and its counsel and 

Defendants, Paramount, and their respective counsel agree not to assert in any forum 

that this Action was brought by Lead Plaintiff or the Additional Plaintiffs, or 

defended by Defendants, in bad faith or without a reasonable basis. The Parties agree 

that the amounts paid and the other terms of the Settlement were negotiated at arm’s 

length and in good faith by the Parties, including through a mediation process 

supervised and conducted by the Mediators, and reflect the Settlement that was 

reached voluntarily after extensive negotiations and consultation with experienced 

legal counsel, who were fully competent to assess the strengths and weaknesses of 

their respective clients’ claims or defenses. 
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5. While retaining their right to deny that the claims asserted in the Action 

were meritorious, Defendants, Paramount, and their respective counsel, in any 

statement made to any media representative (whether or not for attribution) will not 

assert that the Action was commenced or prosecuted in bad faith, nor will they deny 

that the Action was commenced and prosecuted in good faith and is being settled 

voluntarily after consultation with competent legal counsel. In all events, Lead 

Plaintiff and its counsel and Defendants, Paramount, and their respective counsel 

shall not make any accusations of wrongful or actionable conduct by any Party 

concerning the prosecution, defense, and resolution of the Action, and shall not 

otherwise suggest that the Settlement constitutes an admission of any claim or 

defense alleged. 

6. The terms of the Settlement, as reflected in this Stipulation, may not be 

modified or amended, nor may any of its provisions be waived except by a writing 

signed on behalf of Lead Plaintiff, Defendants, and Paramount (or their successors-

in-interest). 

7. The headings herein are used for the purpose of convenience only and 

are not meant to have legal effect. 

8. The construction, interpretation, operation, effect, and validity of this 

Stipulation and all documents necessary to effectuate it shall be governed by the 

internal laws of the State of Delaware without regard to conflict of laws principles. 
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9. All proceedings with respect to the enforcement of this Stipulation, the 

administration of the Settlement, and the distribution of the Net Settlement Fund to 

Class Members pursuant to the Class Distribution Order shall be subject to the 

exclusive jurisdiction of the Court. Without affecting the finality of the Settlement, 

each of the Parties (a) irrevocably submits to the personal jurisdiction of the Court in 

any suit, action, or proceeding arising out of or relating to this Stipulation and/or the 

Settlement; (b) agrees that it shall not attempt to deny or defeat such personal 

jurisdiction by motion or other request for leave from such Court; (c) expressly waives 

and agrees not to plead or to make any claim that any such suit, action, or proceeding 

is subject (in whole or in part) to a jury trial; (d) waives any defense of inconvenient 

forum to the maintenance of any suit, action, or proceeding brought in the Court in 

accordance with this Paragraph; and (e) consents to service of process by registered 

mail upon such Party and/or such Party’s agent.  

10. The waiver by one Party of any breach of this Stipulation by any other 

Party shall not be deemed a waiver of any other prior or subsequent breach of this 

Stipulation. 

11. This Stipulation and its Exhibits constitute the entire agreement among 

the Parties concerning the Settlement and this Stipulation and its Exhibits. All Parties 

acknowledge that no other agreements, representations, warranties, or inducements 

have been made, and they are not relying upon any other agreements, 
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representations, warranties, or inducements (or the accuracy or completeness 

thereof), by any Party hereto concerning this Stipulation or its Exhibits other than 

those contained and memorialized in such documents. 

12. This Stipulation may be executed in one or more counterparts, 

including by signature transmitted via facsimile, or by a .pdf/.tif image of the 

signature transmitted via email. All executed counterparts and each of them shall be 

deemed to be one and the same instrument. 

13. This Stipulation shall be binding upon and inure to the benefit of the 

successors and assigns of the Parties, including Released Plaintiffs’ Persons and 

Released Defendants’ Persons, and any corporation, partnership, or other entity into 

or with which any Party hereto may merge, consolidate, or reorganize. For the 

avoidance of doubt, the Parties acknowledge and agree that the Released 

Defendants’ Persons and the Released Plaintiffs’ Persons are intended beneficiaries 

of the Releases in this Stipulation and are entitled to enforce the Releases 

contemplated by the Settlement. 

14. This Stipulation shall not be construed more strictly against one Party 

than another merely by virtue of the fact that it, or any part of it, may have been 

prepared by counsel for one of the Parties, it being recognized that it is the result of 

arm’s-length negotiations between the Parties and that all Parties have contributed 

substantially and materially to the preparation of this Stipulation. 
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15. All counsel and all other persons executing this Stipulation and any of 

the Exhibits hereto, or any related Settlement documents, warrant and represent that 

they have the full authority to do so and that they have the authority to take 

appropriate action required or permitted to be taken pursuant to the Stipulation to 

effectuate its terms. 

16. Lead Counsel and Defendants’ Counsel agree to cooperate fully with 

one another in seeking Court approval of the Scheduling Order and the Settlement, 

as embodied in this Stipulation, and to use best efforts to promptly agree upon and 

execute all such other documentation as may be reasonably required to obtain final 

approval by the Court of the Settlement, including to take all actions, and to do, or 

cause to be done, all things reasonably necessary, proper, or advisable under 

applicable laws, regulations, and agreements to consummate and make effective, as 

promptly as practicable, this Stipulation and the Settlement. 

17. If any Party is required to give notice to another Party under this 

Stipulation, such notice shall be in writing and shall be deemed to have been duly 

given upon receipt of hand delivery or facsimile or email transmission, with 

confirmation of receipt. Notice shall be provided as follows: 



46 

If to Plaintiffs or Lead 
Counsel: 

BERNSTEIN LITOWITZ BERGER &
GROSSMANN LLP
Attn: Edward G. Timlin, Esq.
1251 Avenue of the Americas
New York, New York 10020 
(212) 554-1400 
Edward.Timlin@blbglaw.com 

If to Defendants: ROPES & GRAY LLP 
Attn: Peter L. Welsh 
Prudential Tower 
800 Boylston Street 
Boston, MA 02199 
(617) 951-7000 
Peter.Welsh@ropesgray.com 

CLEARY GOTTLIEB STEEN & HAMILTON LLP 
Attn: Victor Hou 
One Liberty Plaza 
New York, NY 10006
(212) 225-2000 
vhou@cgsh.com 

CRAVATH, SWAINE & MOORE LLP 
Attn:  Gary A. Bornstein
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019
gbornstein@cravath.com 

If to Paramount: SIMPSON THACHER & BARTLETT LLP 
Attn: Jonathan K. Youngwood 
425 Lexington Avenue 
New York, NY 10017
jyoungwood@stblaw.com

18. Except as otherwise provided herein, each Party shall bear its own 

costs. 
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19. Whether or not the Stipulation is approved by the Court and whether or 

not the Stipulation is consummated, or the Effective Date occurs, the Parties and 

their counsel shall use their best efforts to keep all negotiations, discussions, acts 

performed, agreements, drafts, documents signed, and proceedings in connection 

with the Stipulation confidential. 

20. All agreements made and orders entered during the course of this 

Action relating to the confidentiality of information shall survive this Settlement. 

21. No opinion or advice concerning the tax consequences of the proposed 

Settlement to individual Class Members is being given or will be given by the Parties 

or their counsel; nor is any representation or warranty in this regard made by virtue 

of this Stipulation. Each Class Member’s tax obligations, and the determination 

thereof, are the sole responsibility of the Class Member, and it is understood that 

the tax consequences may vary depending on the particular circumstances of 

each individual Class Member. 

[signatures on next page] 
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Dated:  March 28, 2023 

OF COUNSEL: 

Jeroen van Kwawegen 
Jeremy P. Robinson 
Edward G. Timlin 
BERNSTEIN LITOWITZ BERGER 
   & GROSSMANN LLP 
1251 Avenue of the Americas  
New York, NY  10020 
(212) 554-1400 

BERNSTEIN LITOWITZ BERGER  
   & GROSSMANN LLP 

 /s/ Andrew E. Blumberg 
Gregory V. Varallo (Bar No. 2242) 
Andrew E. Blumberg (Bar No. 6744) 
500 Delaware Avenue, Suite 901 
Wilmington, DE  19801 
(302) 364-3600 

Counsel for Lead Plaintiff California 
Public Employees’ Retirement System

OF COUNSEL: 

Victor L. Hou 
Rahul Mukhi 
Lina Bensman 
Mark E. McDonald 
CLEARY GOTTLIEB STEEN  
   & HAMILTON LLP 
One Liberty Plaza 
New York, NY  10006 
(212) 225-2000 

Peter L. Welsh 
ROPES & GRAY LLP 
Prudential Tower 
800 Boylston Street 
Boston, MA 02199 
(617) 951-7000 

Martin J. Crisp 
ROPES & GRAY LLP 
1211 Avenue of the Americas 
New York, NY  10036 
(212) 586-9000 

POTTER ANDERSON &  
   CORROON LLP 

 /s/ Jacqueline A. Rogers 
Matthew E. Fischer (Bar No. 3092) 
Michael A. Pittenger (Bar No. 3212) 
J. Matthew Belger (Bar No. 5707) 
Jacqueline A. Rogers (Bar No. 5793) 
Callan R. Jackson (Bar No. 6292) 
1313 N. Market Street 
P.O. Box 951 
Wilmington, DE  19899 
(302) 984-6000 

Counsel for Defendants Shari E. 
Redstone, National Amusements, Inc., 
and NAI Entertainment Holdings LLC 
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Jeremiah Williams 
ROPES & GRAY LLP 
2099 Pennsylvania Avenue, NW 
Washington, DC  20006 
(202) 508-4600 

OF COUNSEL: 

Robert H. Baron 
Gary A. Bornstein 
Rory A. Leraris 
CRAVATH, SWAINE &  
   MOORE LLP 
Worldwide Plaza 
825 Eighth Avenue 
New York, NY  10019 
(212) 474-1000 

RICHARDS, LAYTON &  
   FINGER, P.A. 

 /s/ Blake K. Rohrbacher 
Gregory P. Williams (Bar No. 2168) 
Blake K. Rohrbacher (Bar No. 4750) 
Alexander M. Krischik (Bar No. 6233) 
One Rodney Square 
920 North King Street 
Wilmington, DE  19801 
(302) 651-7700 

Counsel for Defendants Thomas J. May, 
Judith A. McHale, Ronald Nelson, and 
Nicole Seligman

OF COUNSEL: 

Jonathan K. Youngwood 
Linton Mann III 
Meredith D. Karp 
SIMPSON THACHER &  
   BARTLETT LLP 
425 Lexington Avenue 
New York, NY  10017 
(212) 455-2000 

YOUNG CONAWAY STARGATT  
   & TAYLOR, LLP 

 /s/ Daniel M. Kirshenbaum  
Elena C. Norman (Bar No. 4780) 
Daniel M. Kirshenbaum (Bar No. 6047) 
Rodney Square 
1000 North King Street  
Wilmington, DE  19899 
(302) 571-6600 

Counsel for Paramount Global



CERTIFICATE OF SERVICE

I, Andrew E. Blumberg, hereby certify that, on March 28, 2023, the foregoing 

Stipulation and Agreement of Settlement, Compromise, and Release was filed 

and served via File & ServeXpress upon the following counsel of record:  

Matthew E. Fischer, Esq. 
Michael A. Pittenger, Esq. 
J. Matthew Belger, Esq. 
Jacqueline A. Rogers, Esq. 
Callan R. Jackson, Esq. 
POTTER ANDERSON  
  & CORROON LLP 
Herculaes Plaza, 6th Floor 
1313 N. Market Street 
Wilmington, DE 19899 

Gregory P. Williams, Esq. 
Blake K. Rohrbacher, Esq. 
Alexander M. Krischik, Esq. 
RICHARDS, LAYTON  
  & FINGER, P.A. 
One Rodney Square 
920 N. King Street 
Wilmington, DE 19801 

Elena C. Norman, Esq. 
Daniel M. Kirshenbaum, Esq. 
YOUNG CONAWAY STARGATT 
& TAYLOR, LLP 
Rodney Square 
1000 N. King Street 
Wilmington, DE 19801 

/s/ Andrew E. Blumberg               
Andrew E. Blumberg (Bar No. 6744) 
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March 4, 2003

As an individual investor, you have up to three choices when it comes to holding your securities:

Physical Certificate — The security is registered in your name on the issuer's books, and you receive
an actual, hard copy stock or bond certificate representing your ownership of the security.

"Street Name" Registration — The security is registered in the name of your brokerage firm on the
issuer's books, and your brokerage firm holds the security for you in "book-entry" form. "Book-entry"
simply means that you do not receive a certificate. Instead, your broker keeps a record in its books that
you own that particular security.

"Direct" Registration — The security is registered in your name on the issuer's books, and either the
company or its transfer agent holds the security for you in book-entry form. The "Direct Registration
System" (also known as "DRS") allows investors to transfer securities held this way. For more
information about DRS, please see our Frequently Asked Questions below.

This publication explains these choices in greater detail, by laying out the advantages and disadvantages of
each and by answering  frequently asked questions. Depending on the type of security and where you
purchase it, you may or may not have all these choices about how your securities are held. For example, not all
companies offer direct registration, and some no longer issue physical certificates. You should ask your broker
or the company what options you have.

When you buy a security, whether through your broker or from the company itself, you can ask to have the
actual stock or bond certificates sent to you.  You may have to pay a nominal fee for the added expense of
issuing a paper certificate.  It's important that you safeguard your certificates until you sell or transfer your

SEC.gov | Holding Your Securities - Get the Facts https://www.sec.gov/about/reports-publications/investor-publications/ho...
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securities. It can be difficult to prove that you once owned a certificate that has been lost, stolen, or destroyed.
Your broker — or the company or its transfer agent — will generally charge a fee to replace a lost or stolen
stock certificate. For more information on safeguarding your securities, please read our "Fast Answer" on Lost
or Stolen Stock Certificates.

The company knows how to reach you and will send all company reports and other information to you
directly.

You may find it easier to pledge your securities as collateral for a loan if you hold the certificates yourself
in physical certificate form.

When you want to sell your stock, you will have to send the certificate to your broker or the company's
transfer agent to execute the sale. This may make it harder for you to sell quickly.

If you lose your certificate, you may be charged a fee for a replacement certificate.

If you move, you will have to contact the company with your change of address so that you do not miss
any important mailings.

You may have your security registered in street name and held in your account at your broker-dealer. Many
brokerage firms will automatically put your securities into street name unless you give them specific instructions
to the contrary. Under street name registration, your firm will keep records showing you as the real or
"beneficial" owner, but you will not be listed directly on the issuer's books. Instead, your brokerage firm (or
some other nominee) will appear as the owner on the issuer's books.

While you will not receive a certificate, your firm will send to you, at least four times a year, an account
statement that lists all your securities at the broker-dealer. Your broker-dealer will also credit your account with
your dividend and interest payments and will provide you with consolidated tax information. Your broker-dealer
will send you issuer mailings such as annual reports and proxies.

Because your securities are already with your broker, you can place limit orders that direct your broker
to sell a security at a specific price.

Your brokerage firm is responsible for safeguarding your securities certificates so you don't have to
worry about your securities certificates being lost or stolen.

Your brokerage firm may keep you informed of important developments, such as tender offers or when
bonds are called.

It is easier to set up a margin account.
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You may experience a slight delay in receiving your dividend and interest payments from your brokerage
firm. For example, some firms only pass along these payments to investors on a weekly, bi-weekly, or
monthly basis.

Since your name is not on the books of the company, the company will not mail important corporate
communications directly to you.

If a company offers direct registration for its securities, you can choose to be registered directly on the books of
the company regardless of whether you bought your securities through your broker or directly from the
company or its transfer agent through a direct investment plan. Direct registration allows you to have your
security registered in your name on the books of the issuer without the need for a physical certificate to serve
as evidence of your ownership. While you will not receive a certificate, you will receive a statement of
ownership and periodic account statements, dividends, annual reports, proxies, and other mailings directly from
the issuer.

Since you are "registered" on the books of the company as the shareholder, you will receive annual and
other reports, dividends, proxies, and other communications directly from the company.

If you want to sell your securities through your broker, you can instruct your broker to electronically
move your securities via DRS from the books of the company and then to sell your securities. Your
broker should be able to do this quickly without the need for you filling out complicated and time-
consuming forms.

You do not have to worry about safekeeping or losing certificates, or having them stolen.

If you choose to buy or sell registered securities through a company's direct investment plan, you
usually will not be able to buy or sell at a specific market price or at a specific time. Instead, the
company will purchase or sell shares for the plan at established times — for example, on a daily, weekly,
or monthly basis — and at an average market price.

While it is solely your decision how to hold your securities, you should carefully review each of the alternative
forms of security registration and should consult with your financial advisor or broker-dealer to determine which
form is best for you.

Q:  What is the Direct Registration System?

A:  The Direct Registration System, or DRS, is a system that enables an investor to electronically move his or
her security position held in direct registration book-entry form back and forth between the issuer and the
investor's broker-dealer.

Q:  After I make my decision on how I want to hold my security, what do I do?
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A:  You should check with the issuer or your broker-dealer to find out if the issuer offers direct registration. If
you are purchasing a security, tell your broker-dealer you want to hold your securities in direct registration. If
you currently hold a certificate, you can mail or take your certificate either to the issuer or to your broker-dealer
with instructions to change to direct registration. If you currently hold your security in street name registration,
you can instruct your broker-dealer or the issuer to move your security position to the issuer for direct
registration. In any situation, you will receive a statement of ownership from the issuer acknowledging your
DRS book-entry position once the change has been made.

If you want a certificate or if you want to use street name registration, tell your broker-dealer your choice at the
time of purchase. If you elect a certificate, one will be sent to you. If you choose street name registration, your
broker-dealer will send you a confirmation and periodic account statements acknowledging your ownership. If
you currently hold a certificate, you can deliver the certificate to your broker-dealer with instructions to change
your registration to street name registration. If you currently hold in street name registration, you can tell your
broker-dealer to obtain a certificate for you.

Q:  What do I have to do to sell my security?

A:  To sell a security held in direct registration, you can:

1. instruct the issuer to sell your security (many issuers have programs in place to accommodate sale
requests); or

2. instruct your broker-dealer or the issuer to electronically move your security to your broker-dealer for
your broker-dealer to sell; or

3. request a physical certificate and deliver it to your broker-dealer to sell.

To sell a security held in street name registration, you can:

1. instruct your broker-dealer to sell your security; or

2. request a physical certificate and deliver it to another broker-dealer to sell; or

3. instruct your broker-dealer or the issuer to electronically move your security to the issuer for the
issuer to sell (many issuers have programs in place to accommodate sale requests) or to
electronically move to another broker-dealer to sell.

To sell a security for which you hold a physical certificate, you can:

1. deliver the certificate to your broker-dealer with your instructions to sell or

2. deliver the certificate to the issuer with your instructions (a) to change the registration to DRS and
move the position to your broker-dealer to sell if your security is eligible for direct registration or (b)
for the issuer to sell if the issuer has a program in place to accommodate sale requests.

When selling a security through the issuer, the issuer will sell your security under the terms and conditions in
place for that issue. For example, some sell orders will be executed on the day the issuer receives them, and
some orders are aggregated for frequent, but not daily, execution. (Note: you should ask the issuer if it offers a
selling service and what the terms and conditions are.) Proceeds from the sale will be mailed to you three
business days after the date of sale.

When selling through your broker-dealer, your instructions will be acted on immediately and in accordance with
the guidelines it provides to you. Proceeds from the sale will be made available to you or credited to your
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account three business days after the date of sale.

Q:  Can I place a limit order? Market order? Stop order?

A:  Only a broker-dealer can execute a limit, market, or stop order. As a result, you can place any of these
types of orders only if you use a broker-dealer to execute a transaction for securities held in direct registration,
street-name, or in certificate form.

Q:  What about my relationship with my broker-dealer if I use direct registration?

A:  You can maintain your relationship with your broker-dealer regardless of your choice of registration.

When you purchase a security to hold in direct registration, you can tell either your broker-dealer or the
issuer to include pertinent broker-dealer information in the issuer's records.

If you do not have your broker-dealer information included in the issuer's records at the time of purchase
and later want to or if you want to change the broker-dealer information in the issuer's records, you may
do so. You should contact either your broker-dealer or the issuer to obtain information on the procedures
and the documents required for such actions.

Q:  If I hold certificates and there is a stock distribution, will I get a certificate for my additional shares?

A:  If the issue is eligible for direct registration, you will probably receive a statement of ownership instead of an
additional certificate.

Q:  What are the fees associated with direct registration? With street name registration? With a
certificate?

A:  There are no fees charged by an issuer for direct registration. However, because broker-dealers offer
differing services and plans, you should contact your broker-dealer to learn what, if any, fees it charges.

Q:  If I opt for direct registration, what happens if I lose my statement of ownership?

A:  If you ever need a duplicate statement of ownership, you should contact the issuer. The issuer will mail you
a new statement of ownership.

Q:  What happens if my physical certificate is lost or stolen?

A:  Brokerage firms, banks, transfer agents, and corporations have procedures in place to help investors
replace lost or stolen certificates.  If your securities certificate is lost, accidentally destroyed, or stolen, you
should immediately contact the transfer agent and request that a "stop transfer" be placed against the missing
securities. Your broker may be able to assist you with this process.

The "stop transfer" helps to prevent someone from transferring ownership from your name to another's. The
transfer agent or broker-dealer will report the certificates missing to the SEC's lost and stolen securities
program.  For more information please read our "Fast Answer" on Lost or Stolen Stock Certificates.

Q:  How are my securities protected if I choose street name ownership?

A:  Nearly all broker-dealers are members of Securities Investor Protection Corporation ("SIPC"). As a result
your securities and money held at your broker-dealer are protected up to $500,000 with a $100,000 limit for
cash. Many broker-dealers also carry insurance in excess of SIPC's coverage. However, SIPC does not protect
you against losses caused by a decline in the market value of your securities. For more information about SIPC
coverage, please read our "Fast Answer" on the Securities Investors Protection Corporation.
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Modified: March 4, 2003
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Exhibit C to Barry Affidavit 
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Exhibit E to Barry Affidavit 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

SANDRA SEARLES, individually and 
on behalf of all others similarly situated, 

Plaintiff, 

v. 

RICHARD M. DEMARTINI, 
CHRISTOPHER G. MARSHALL, R. 
EUGENE TAYLOR, CRESTVIEW 
PARTNERS, L.P., CRESTVIEW-
NAFH, LLC and CRESTVIEW 
ADVISORS, L.L.C.  

Defendants. 

C.A. No. 2020-0136-KSJM 

STIPULATION AND AGREEMENT 
OF SETTLEMENT, COMPROMISE, AND RELEASE

This Stipulation and Agreement of Settlement, Compromise and Release 

(together with the exhibits hereto, the “Stipulation”), dated August 26, 2021, is 

entered into by and among the following parties in the above-captioned action: 

(i) plaintiff Sandra Searles (“Plaintiff”), on behalf of herself and the other members 

of the Settlement Class (as defined in paragraph 1(ee) below); and (ii) defendants 

Richard M. DeMartini, Christopher G. Marshall, R. Eugene Taylor, Crestview 

Partners, L.P., Crestview-NAFH, LLC, and Crestview Advisors, L.L.C. 

(collectively, “Defendants”).  Plaintiff and Defendants are the “Parties” and are each 

individually a “Party.” 
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This Stipulation states the terms for the settlement and resolution of this matter 

as between Plaintiff and Defendants to fully and finally release, resolve, remise, 

compromise, settle, and discharge the Released Plaintiff’s Claims against the 

Defendants’ Releasees, subject to the approval of the Court of Chancery of the State 

of Delaware (the “Court”).  All capitalized terms herein shall have the meanings 

ascribed to them in Paragraph 1 below, unless defined elsewhere in this Stipulation.   

WHEREAS: 

A. On May 3, 2017, Capital Bank Financial Corporation (“Capital Bank”), 

a Delaware corporation, entered into an Agreement and Plan of Merger (the “Merger 

Agreement”) with First Horizon, a Tennessee corporation.  

B. Pursuant to the Merger Agreement, each share of Capital Bank common 

stock (the “Common Stock”) was converted into the right to receive either $40.573 

in cash or 2.1732 shares of First Horizon common stock (the “Merger 

Consideration”), subject to procedures applicable to oversubscription and 

undersubscription set forth in the Merger Agreement. 

C. On July 31, 2017, Capital Bank and First Horizon filed the Definitive 

Proxy Statement.  

D. On September 7, 2017, Capital Bank’s stockholders voted in favor of 

the Merger Agreement with the holders of nearly 82 percent of the outstanding stock 

approving the Merger Agreement.  
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E. On November 30, 2017, pursuant to the Merger Agreement, Capital 

Bank merged with and into First Horizon (the “Merger”), with First Horizon 

surviving the Merger. 

F. On March 28, 2018, two Capital Bank stockholders filed an appraisal 

action in the Court captioned GKC Strategic Value Master Fund, LP v. Capital Bank 

Financial Corp., C.A. No. 2018-0226-KSJM (the “Appraisal Action”) for an 

appraisal of their stock in connection with the Merger.  Plaintiff was not a party to 

the Appraisal Action.   

G. On October 16, 2019, the Appraisal Action was voluntarily dismissed 

with prejudice.   

H. On November 4, 2019, Plaintiff filed a Notice of Challenge to 

Confidential Treatment in the Appraisal Action pursuant to Court of Chancery Rule 

5.1(f). 

I. On November 18 and 19, 2019, Defendants unsealed the challenged 

documents.  

J. On February 26, 2020, Plaintiff, on behalf of herself and the other 

members of the Settlement Class, filed a Verified Class Action Complaint (the 

“Complaint”) captioned Searles v. DeMartini, et al., C.A. No. 2020-0136-KSJM 

(the “Action”), in the Court against Defendants.  The Complaint asserted claims 

against Defendants for purported breaches of fiduciary duty and aiding and abetting 
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such breaches of fiduciary duty arising from Defendants’ (i) decision to cause 

Capital Bank to enter into the Merger Agreement, (ii) recommendation that Capital 

Bank’s stockholders approve the Merger, and (iii) purported failure to disclose all 

material information in the Definitive Proxy Statement. 

K. On March 24, 2020, Defendants moved to dismiss the Complaint.  

L. On May 8, 2020, Defendants filed opening briefs in support of their 

motions to dismiss the Complaint.   

M. On June 22, 2020, Plaintiff filed her omnibus answering brief in 

opposition to Defendants’ motions to dismiss.   

N. On July 16, 2020, Defendants filed their reply briefs in further support 

of their motions to dismiss.   

O. On September 24, 2020, the Court held oral argument on the motions 

to dismiss.  

P. On January 20, 2021, the Court issued a telephonic bench ruling 

denying Defendants’ motions to dismiss as to all three counts of the Complaint.  

Q. On February 19, 2021, Defendants each filed an Answer and 

Affirmative Defenses to Complaint. 

R. On February 26, 2021, the Parties entered into a Stipulation and Order 

Governing the Production and Exchange of Confidential and Highly Confidential 

Information.  
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S. On March 10 and 11, 2021, Plaintiff served subpoenas on Barclays 

Capital Inc. and Morgan Stanley & Co. LLC. 

T. Between March 2021 and April 2021, Defendants produced to Plaintiff 

all the discovery responses and documents that were exchanged in the Appraisal 

Action.  In total, Plaintiff received more than 40,000 documents from Defendants 

totaling nearly 280,000 pages and more than 80,000 documents from third parties 

totaling more than 350,000 pages.  Defendants and third parties also produced 15 

deposition transcripts from the Appraisal Action and expert reports from the 

Appraisal Action.  Throughout March and April 2021, Plaintiff’s Lead Counsel 

reviewed the deposition transcripts from the Appraisal Action, the expert reports 

from the Appraisal Action, and tens of thousands of documents totaling hundreds of 

thousands of pages.  

U. On April 29, 2021, the Parties entered into a Stipulation and [Proposed] 

Order Regarding Case Schedule that contemplated that trial would commence on 

May 16, 2022. 

V. On April 30, 2021, both Plaintiff and Defendants submitted 

confidential mediation statements.  Plaintiff and Defendants participated in a full 

day of mediation on May 14, 2021 in front of Phillips ADR Enterprises, P.C. 

mediator Greg Danilow in an attempt to resolve the Action.  The Parties did not 

reach a resolution on May 14. 
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W. Settlement discussions continued over the next couple of weeks and, on 

June 4, 2021, Mr. Danilow made a mediator’s proposal to resolve the matter.  

Thereafter, Plaintiff and Defendants continued to negotiate other aspects of a 

possible resolution, while separately considering the mediator’s proposal. 

X. On June 18, 2021, the parties agreed to a settlement in which Plaintiff 

agreed to fully and finally settle the claims asserted against Defendants in the Action 

in exchange for a cash payment of $23,000,000.00 (the “Settlement Amount”).  This 

settlement was reflected in a settlement term sheet executed by Plaintiff and 

Defendants on July 19, 2021 (the “Term Sheet”).  

Y. This Stipulation is intended fully, finally, and forever to resolve, 

discharge and settle the Released Claims with prejudice.  Plaintiff and Defendants 

intend that the Settlement will release all Released Plaintiff’s Claims that were 

asserted by Plaintiff in the Action or could have been asserted by Plaintiff that 

concern the allegations, transactions, or matters alleged or involved in the Action.   

Z. The entry by Plaintiff and Defendants into this Stipulation is not, and 

shall not be construed as or deemed to be evidence of, an admission as to the merit 

or lack of merit of any claims or defenses asserted in the Action.  The Parties 

acknowledge that this Stipulation in no way constitutes an admission of any 

wrongdoing on the part of Defendants, nor an admission of liability or obligation by 

any of the Parties, nor a waiver by Defendants of any applicable defense and is solely 
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for the purpose of compromising disputed claims and avoiding further litigation.  

Defendants expressly deny all assertions of wrongdoing, fault, liability, or damage 

arising out of any of the conduct, acts, or omissions alleged against Defendants and 

otherwise deny that they engaged in any wrongdoing or committed any violation of 

law or breach of duty, but wish to settle and resolve all Released Plaintiff’s Claims 

on the terms and conditions stated in this Stipulation in order to eliminate the burden 

and expense of further litigation and to put the Released Plaintiff’s Claims to rest 

finally and forever. 

AA. Plaintiff’s Lead Counsel have conducted an investigation and pursued 

discovery relating to the claims and the underlying events and transactions alleged 

in the Action.  Plaintiff’s Lead Counsel have analyzed the evidence adduced during 

their investigation and through discovery, and have researched the applicable law 

with respect to Plaintiff and the Settlement Class.  In negotiating and evaluating the 

terms of this Stipulation, Plaintiff’s Lead Counsel considered the significant legal 

and factual defenses to Plaintiff’s claims.  Plaintiff’s Lead Counsel have received 

sufficient information to evaluate the merits of this Settlement.  Based upon their 

evaluation, Plaintiff’s Lead Counsel have determined that the Settlement set forth in 

this Stipulation is fair, reasonable, and adequate and in the best interests of all 

Settlement Class Members, and that it confers substantial benefits upon the 

Settlement Class. 
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NOW, THEREFORE, IT IS HEREBY STIPULATED, CONSENTED TO, 

AND AGREED, by Plaintiff, on behalf of herself and on behalf of the Settlement 

Class, and Defendants that, subject to the approval of the Court and pursuant to Court 

of Chancery Rule 23 and the other conditions set forth in Section B, for the good 

and valuable consideration set forth herein and conferred on Plaintiff and the 

Settlement Class, the sufficiency of which is hereby acknowledged, the Action 

against Defendants shall be finally and fully settled, compromised, and dismissed, 

on the merits and with prejudice, and that the Released Plaintiff’s Claims shall be 

finally and fully compromised, settled, released, discharged, and dismissed with 

prejudice as against the Defendants’ Releasees. 

A. Definitions 

1. In addition to the terms defined elsewhere in this Stipulation, the 

following capitalized terms, used in this Stipulation, shall have the meanings 

specified below: 

(a) “Account” means the interest-bearing escrow account 

maintained by the Escrow Agent wherein the Settlement Amount shall be deposited 

and held in escrow under the control of Plaintiff’s Lead Counsel.  

(b) “Closing” means the consummation of the Merger on November 

30, 2017, as of which date each outstanding share of Capital Bank common stock 
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was converted into the right to receive either $40.573 in cash or 2.1732 shares of 

First Horizon common stock. 

(c) “Complaint” means the Verified Class Action Complaint filed in 

the Action on February 26, 2020. 

(d) “Defendants” means Richard M. DeMartini, Christopher G. 

Marshall, R. Eugene Taylor, Crestview Partners, L.P., Crestview-NAFH, LLC, and 

Crestview Advisors, L.L.C.  

(e) “Defendants’ Counsel” means the law firms of Richards, Layton 

& Finger, P.A., Sullivan & Cromwell LLP, Abrams & Bayliss LLP, and Davis Polk 

& Wardwell LLP.  

(f) “Defendants’ Releasees” means, whether or not each or all of the 

following persons or entities were named, served with process, or appeared in the 

Action, (i) Defendants, (ii) Capital Bank and First Horizon, and (iii) all current and 

former officers, directors, employees, agents, fiduciaries, partnerships, general or 

limited partners or partnerships, joint ventures, controlling persons, parents, 

subsidiaries, divisions, direct or indirect affiliates, associated entities, stockholders, 

principals, officers, managers, directors, managing directors, members, managing 

members, managing agents, predecessors, predecessors-in-interest, successors, 

successors-in-interest, assigns, advisors, financial or investment advisors, personal 

or legal representatives, heirs, estates, administrators, insurers, and attorneys 
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(including Defendants’ Counsel) of Defendants, Capital Bank, or First Horizon, any 

members of any Defendant’s Immediate Family, or any trust of which any Defendant 

is the settlor or which is for the benefit of any Defendant and/or member(s) of any 

Defendant’s Immediate Family. 

(g) “Effective Date” means the first date by which all of the events 

and conditions specified in Paragraph 20 of this Stipulation have been met and have 

occurred or have been waived. 

(h) “Escrow Agent” means the bank selected by Plaintiff’s Lead 

Counsel to maintain the Account. 

(i) “Excluded Stockholders” means (i) Defendants, Capital Bank, 

and First Horizon; (ii) members of the Immediate Family of the Individual 

Defendants; (iii) the parents, subsidiaries, and affiliates of Crestview Partners, L.P., 

Crestview-NAFH, LLC, Crestview Advisors, L.L.C., Capital Bank, and First 

Horizon; (iv) any person who is, or was at the time of the Closing, an officer, 

director, or partner of Crestview Partners, L.P., Crestview-NAFH, LLC, Crestview 

Advisors, L.L.C., Capital Bank, or First Horizon, or any of their respective parents, 

subsidiaries, or affiliates, and members of the Immediate Family of such officers, 

directors, and partners; (v) Oak Hill Capital Partners III, L.P., Oak Hill Capital 

Management Partners III, L.P., or any of their respective parents, subsidiaries, or 

affiliates; (vi) GKC Strategic Value Master Fund, LP, GKC SV SMA I, LLC, Merlin 
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Partners, LP, AAMAF LP, and Ancora Merlin, LP, or any of their respective parents, 

subsidiaries, or affiliates; (vii) any entity in which any Defendants or any other 

excluded person or entity has, or had at the time of the Closing, a controlling interest; 

and (viii) the legal representatives, agents, affiliates, heirs, successors, and assigns 

of any of the foregoing excluded persons or entities.   

(j) “Fee and Expense Award” means an award to Plaintiff’s Lead 

Counsel of fees and expenses on behalf of all Plaintiff’s Counsel to be paid from the 

Settlement Fund, approved by the Court and in full satisfaction of any and all claims 

for attorneys’ fees that have been, could be, or could have been asserted by Plaintiff’s 

Counsel or any other counsel for any Settlement Class Member with respect to the 

Settlement Fund or against Defendants with respect to the Action.  The Fee and 

Expense Award does not include Notice and Administration Costs, which are to be 

paid separately from the Settlement Fund.  

(k) “Final,” when referring to the Judgment, means (i) entry of the 

Judgment or (ii) if there is an objection to the Settlement, the expiration of any time 

for appeal or review of the Judgment, or, if any appeal is filed and not dismissed or 

withdrawn, issuance of a decision upholding the Judgment on appeal in all material 

respects, which is no longer subject to review upon appeal or other review, and the 

expiration of the time for the filing of any petition for reargument, appeal or review 

of the Judgment or any order affirming the Judgment; provided, however, that any 
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disputes or appeals relating solely to the amount, payment, or allocation of attorneys’ 

fees and expenses shall have no effect on finality for purposes of determining the 

date on which the Judgment becomes Final and shall not otherwise prevent, limit, or 

otherwise affect the Judgment, or prevent, limit, delay, or hinder entry of the 

Judgment. 

(l) “Immediate Family” means children (including stepchildren), 

spouses, parents, and siblings.  As used in this Paragraph, “spouse” shall mean a 

husband, a wife, or a partner in a state-recognized domestic relationship or civil 

union. 

(m) “Individual Defendants” means Richard M. DeMartini, 

Christopher G. Marshall, and R. Eugene Taylor.  

(n) “Judgment” means the Order and Final Judgment to be entered 

by the Court in the Action in all material respects in the form attached as Exhibit D 

hereto. 

(o) “Net Settlement Fund” means the Settlement Fund less: (i) any 

Fee and Expense Award; (ii) all Notice and Administration Costs; (iii) any Taxes; 

and (iv) any other costs or fees approved by the Court. 

(p) “Notice” means the Notice of Pendency and Proposed Settlement 

of Class Action, Settlement Hearing, and Right to Appear, substantially in the form 

attached hereto as Exhibit B. 
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(q) “Notice and Administration Costs” means the costs, fees, and 

expenses that are incurred by the Settlement Administrator and/or Plaintiff’s Lead 

Counsel in connection with:  (i) providing notice to the Settlement Class; and 

(ii) administering the Settlement, including but not limited to the costs, fees, and 

expenses incurred in connection with the Escrow Account. 

(r) “Plan of Allocation” means the proposed plan of allocation of the 

Net Settlement Fund set forth in the Notice. 

(s) “Plaintiff’s Counsel” means Plaintiff’s Lead Counsel and Bottini 

& Bottini, Inc. 

(t) “Plaintiff’s Lead Counsel” means the law firm of Bernstein 

Litowitz Berger & Grossmann LLP. 

(u) “Plaintiff’s Releasees” means (i) Plaintiff and all other Class 

Members, and (ii) all current and former officers, directors, employees, agents, 

fiduciaries, partnerships, general or limited partners or partnerships, joint ventures, 

controlling persons, parents, subsidiaries, divisions, direct or indirect affiliates, 

associated entities, stockholders, principals, officers, managers, directors, managing 

directors, members, managing members, managing agents, predecessors, 

predecessors-in-interest, successors, successors-in-interest, assigns, advisors, 

financial or investment advisors, personal or legal representatives, heirs, estates, 

administrators, insurers, and attorneys (including Plaintiff’s Counsel) of Plaintiff or 
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any other Class Member, any members of Plaintiff or any other Class Member’s 

Immediate Family, or any trust of which Plaintiff or any other Class Member is the 

settlor or which is for the benefit of any Plaintiff or any other Class Member and/or 

member(s) of Plaintiff or any other Class Member’s Immediate Family. 

(v) “Released Claims” means all Released Defendants’ Claims and 

all Released Plaintiff’s Claims.   

(w) “Released Defendants’ Claims” means any and all claims and 

causes of action of every nature and description, whether known claims or Unknown 

Claims, contingent or absolute, liquidated or not liquidated, accrued or unaccrued, 

suspected or unsuspected, disclosed or undisclosed, apparent or not apparent, 

foreseen or unforeseen, matured or not matured, which now exist, heretofore or 

previously existed, or may hereafter exist including, but not limited to, any claims 

arising under federal, state, common, or foreign law, that arise out of or relate to the 

institution, prosecution, or settlement of the claims asserted in the Action against the 

Defendants.  Released Defendants’ Claims do not include any claims relating to the 

enforcement of the Settlement. 

(x) “Released Plaintiff’s Claims” means any and all claims and 

causes of action of every nature and description, whether known claims or Unknown 

Claims, contingent or absolute, liquidated or not liquidated, accrued or unaccrued, 

suspected or unsuspected, disclosed or undisclosed, apparent or not apparent, 
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foreseen or unforeseen, matured or not matured, which now exist, heretofore or 

previously existed, or may hereafter exist including, but not limited to, any claims 

arising under federal, state, common, or foreign law, that Plaintiff or any other 

member of the Settlement Class (i) asserted in the Complaint or (ii) could have 

asserted or could in the future assert in any forum that concern, arise out of, refer to, 

are based upon, or are related to the allegations, transactions, facts, matters, 

occurrences, representations, statements, or omissions alleged, involved, set forth, 

or referred to in the Action and relate in any way to the purchase, sale, ownership, 

and/or holding of Capital Bank securities.  Released Plaintiff’s Claims do not include 

any claims relating to the enforcement of the Settlement. 

(y) “Releasee(s)” means each and any of the Defendants’ Releasees 

and each and any of the Plaintiff’s Releasees.  

(z) “Releases” means the releases set forth in ¶¶ 4-5 of this 

Stipulation. 

(aa) “Scheduling Order” means the order, substantially in the form 

attached hereto as Exhibit A, to be entered by the Court scheduling the Settlement 

Hearing and directing notice be provided to the Settlement Class.    

(bb) “Settlement” means the settlement contemplated by this 

Stipulation. 
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(cc) “Settlement Administrator” means the settlement administrator 

selected solely by Plaintiff’s Lead Counsel to provide notice to the Settlement Class 

and administer the Settlement. 

(dd) “Settlement Amount” means a total of twenty-three million U.S. 

dollars in cash ($23,000,000.00). 

(ee) “Settlement Class” means all holders of Capital Bank common 

stock as of November 30, 2017, the date of the Closing, but does not include the 

Excluded Stockholders.  

(ff) “Settlement Class Member” or “Class Member” means a 

member of the Settlement Class.  

(gg) “Settlement Fund” means the Settlement Amount plus all interest 

earned thereon. 

(hh) “Settlement Hearing” means the hearing to be held by the Court 

under Delaware Court of Chancery Rule 23 to consider, among other things, final 

approval of the Settlement, certification of the Settlement Class for the purpose of 

the Settlement, and any Fee and Expense Award to Plaintiff’s Lead Counsel. 

(ii) “Summary Notice” means the Summary Notice of Pendency and 

Proposed Settlement of Class Action, Settlement Hearing, and Right to Appear, 

substantially in the form attached hereto as Exhibit C. 
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(jj) “Taxes” means: (i) all federal, state, and/or local taxes of any 

kind on any income earned by the Settlement Fund; and (ii) the reasonable expenses 

and costs incurred by Plaintiff’s Counsel in connection with determining the amount 

of, and paying, any taxes owed by the Settlement Fund (including, without 

limitation, expenses of tax attorneys and accountants). 

(kk) “Unknown Claims” means any Released Plaintiff’s Claims 

which Plaintiff or any other Class Member does not know or suspect to exist in his, 

her, or its favor at the time of the release of such claims, and any Released 

Defendants’ Claims which any Defendant does not know or suspect to exist in his, 

her, or its favor at the time of the release of such claims, which, if known by him, 

her, or it, might have affected his, her, or its decision(s) with respect to this 

Settlement.  With respect to any and all Released Claims, the Parties stipulate and 

agree that, upon the Effective Date of the Settlement, Plaintiff and Defendants shall 

expressly waive, and each of the other Class Members shall be deemed to have 

waived, and by operation of the Judgment shall have expressly waived, any and all 

provisions, rights, and benefits conferred by any law of any state or territory of the 

United States, or principle of common law or foreign law, which is similar, 

comparable, or equivalent to California Civil Code §1542, which provides: 

A general release does not extend to claims that the creditor or releasing 
party does not know or suspect to exist in his or her favor at the time of 
executing the release and that, if known by him or her, would have 
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materially affected his or her settlement with the debtor or released 
party. 

Plaintiff and Defendants acknowledge, and each of the other Class Members shall 

be deemed by operation of law to have acknowledged, that the foregoing waiver was 

separately bargained for and a key element of the Settlement. 

B. Settlement Consideration 

2. In consideration for the full and final release, settlement, and discharge 

of any and all Released Plaintiff’s Claims against the Defendants’ Releasees, the 

Parties have agreed to the following consideration: 

(a) Settlement Payment: 

(i) Within twenty (20) business days following the filing of 

this Stipulation with the Court and the issuance of the Scheduling Order by the Court, 

as well as the receipt by the Defendants’ insurers of adequate payment instructions 

and a form W-9 for the payee, Defendants shall cause the Settlement Amount to be 

deposited into the Account.  

(ii) The Settlement Fund shall be used (i) to pay any Fee and 

Expense Award, (ii) to pay all Notice and Administration Costs, (iii) to pay any 

Taxes, and (iv) to pay any other costs or fees approved by the Court, and following 

the payment of (i)-(iv) above, for subsequent disbursement of the Net Settlement 

Fund to the eligible Settlement Class Members in accordance with the proposed Plan 

of Allocation or such other plan of allocation approved by the Court. 
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(iii) In the event this Stipulation is disapproved by the Court or 

on appeal, the Settlement Fund (including accrued interest thereon, and change in 

value as a result of the investment of the Settlement Fund), less any Notice and 

Administration Costs actually incurred, paid, or payable and less any Taxes paid, 

due, or owing, shall be returned to the persons or entities that paid their respective 

parts of the Settlement Amount within twenty (20) business days of the disapproval 

decision becoming final and no longer subject to appeal, with the refund allocated 

according to the respective contributions to the Settlement Fund.  

(b) Distribution of the Settlement Fund: 

(i) Following the Effective Date, the Net Settlement Fund 

will be disbursed to the eligible Settlement Class Members by the Settlement 

Administrator as ordered by the Court pursuant to the proposed Plan of Allocation 

set forth in the Notice or such other plan of allocation approved by the Court.  The 

Plan of Allocation proposed in the Notice is not a necessary term of the Settlement 

or of this Stipulation and it is not a condition of the Settlement or of this Stipulation 

that any particular plan of allocation be approved by the Court.  Plaintiff and 

Plaintiff’s Lead Counsel may not cancel or terminate the Settlement (or this 

Stipulation) based on this Court’s or any appellate court’s ruling with respect to the 

Plan of Allocation or any other plan of allocation in this Action.  Defendants shall 

not object to the Plan of Allocation or any other plan of allocation in this Action and 
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shall not have any involvement with the application of the Court-approved plan of 

allocation. 

(ii) The Settlement is not a claims-made settlement.  Upon the 

occurrence of the Effective Date, Defendants, their insurance carriers, the other 

Defendants’ Releasees, and any other person or entity who or which paid any portion 

of the Settlement Amount shall not have any right to the return of the Settlement 

Fund or any portion thereof for any reason whatsoever.   

(c) Costs of Notice and Settlement Administration: 

(i) Notwithstanding the fact that the Effective Date of the 

Settlement has not yet occurred, Plaintiff’s Lead Counsel may pay from the 

Settlement Fund any and all Notice and Administration Costs without further order 

of the Court or further approval from Defendants.  In the event that the Settlement 

is not consummated, all Notice and Administration Costs paid or incurred shall not 

be returned or repaid to Defendants, their insurance carriers, or any other person or 

entity who or which funded any portion of the Settlement Amount.   

(d) Investment and Disbursement of the Settlement Fund: 

(i) The Settlement Fund deposited pursuant to Paragraph 2(a) 

above shall be invested by the Escrow Agent exclusively in United States Treasury 

Bills (or a mutual fund invested solely in such instruments) and the Escrow Agent 

shall collect and reinvest all interest accrued on the Settlement Fund, except that any 
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residual cash balances up to the amount that is insured by the FDIC may be deposited 

in any account that is fully insured by the FDIC.  In the event that the yield on United 

States Treasury Bills is negative, in lieu of purchasing such Treasury Bills, all or any 

portion of the funds held by the Escrow Agent may be deposited in any account that 

is fully insured by the FDIC or backed by the full faith and credit of the United 

States.  Additionally, if short-term placement of the funds is necessary, all or any 

portion of the funds held by the Escrow Agent may be deposited in any account that 

is fully insured by the FDIC or backed by the full faith and credit of the United 

States.  The Settlement Fund shall bear all risks related to investment of the 

Settlement Fund. 

(ii) The Settlement Fund shall not be disbursed except as 

provided in this Stipulation or by an order of the Court. 

(iii) The Settlement Fund shall be deemed and considered to 

be in custodia legis of the Court, and shall remain subject to the jurisdiction of the 

Court, until such time as such funds shall be distributed pursuant to the Stipulation 

and/or further order(s) of the Court. 

C. Releases 

3. The obligations incurred pursuant to this Stipulation are in 

consideration of the full and final disposition of the Action as against Defendants 

and the Releases provided for herein. 
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4. Pursuant to the Judgment, without further action by anyone, upon the 

Effective Date of the Settlement, Plaintiff and each of the other Class Members, on 

behalf of themselves, and their respective heirs, executors, administrators, 

predecessors, successors, and assigns in their capacities as such, shall be deemed to 

have, and by operation of law and of the Judgment shall have, fully, finally, and 

forever compromised, settled, released, resolved, relinquished, waived, and 

discharged each and every Released Plaintiff’s Claim against Defendants and the 

other Defendants’ Releasees, and shall forever be enjoined from prosecuting any or 

all of the Released Plaintiff’s Claims against the Defendants’ Releasees.   

5. Pursuant to the Judgment, without further action by anyone, upon the 

Effective Date of the Settlement, Defendants, on behalf of themselves, and their 

respective heirs, executors, administrators, predecessors, successors, and assigns in 

their capacities as such, shall be deemed to have, and by operation of law and of the 

Judgment shall have, fully, finally and forever compromised, settled, released, 

resolved, relinquished, waived, and discharged each and every Released Defendants’ 

Claim against Plaintiff and the other Plaintiff’s Releasees, and shall forever be 

enjoined from prosecuting any or all of the Released Defendants’ Claims against the 

Plaintiff’s Releasees.   
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6. Notwithstanding ¶¶ 4-5 above, nothing in the Judgment shall bar any 

action by any of the Parties to enforce or effectuate the terms of this Stipulation or 

the Judgment. 

D. Class Certification 

7. Solely for purposes of the Settlement and for no other purpose, 

Defendants stipulate and agree to: (a) certification of the Action as a non-opt out 

class action pursuant to Delaware Court of Chancery Rules 23(a), 23(b)(1), and 

23(b)(2) on behalf of the Settlement Class; (b) appointment of Plaintiff as Class 

Representative for the Settlement Class; and (c) appointment of Plaintiff’s Lead 

Counsel as Class Counsel for the Settlement Class. 

8. The certification of the Settlement Class shall be binding only with 

respect to this Stipulation.  In the event that this Stipulation is terminated pursuant 

to its terms or the Effective Date of the Settlement otherwise fails to occur, the 

certification of the Settlement Class shall be deemed vacated and the Action shall 

proceed as though the Settlement Class had never been certified. 

E. Submission of the Settlement to the Court for Approval 

9. As soon as practicable after this Stipulation has been executed, Plaintiff 

shall (1) apply to the Court for entry of a Scheduling Order in the form attached 

hereto as Exhibit A, providing for, among other things: (a) the dissemination of the 

Notice, substantially in the form attached hereto as Exhibit B, which includes the 
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proposed Plan of Allocation; and (b) the scheduling of the Settlement Hearing to 

consider: (i) the proposed Settlement, (ii) the request that the Judgment be entered 

in all material respects in the form attached hereto as Exhibit D, (iii) Plaintiff’s Lead 

Counsel’s application for the Fee and Expense Award, and (iv) any objections to any 

of the foregoing; and (2) take all reasonable and appropriate steps to seek and obtain 

entry of the Scheduling Order.   

10. Plaintiff shall request at the Settlement Hearing that: 

(a) The Court approve the Settlement, certify the Settlement Class, 

approve the Fee and Expense Award; and  

(b) The Judgment be entered.  

11. The Parties shall take all reasonable and appropriate steps to obtain 

Final entry of the Judgment in all material respects in the form attached hereto as 

Exhibit D. 

F. Settlement Notice and Administration 

12. Notice of the Settlement shall be provided in accordance with the 

Scheduling Order.  Plaintiff shall retain a Settlement Administrator to disseminate 

notice of the Settlement and for the disbursement of the Settlement Fund.  

Defendants and other Defendants’ Releasees shall not have any involvement in or 

any responsibility, authority, or liability whatsoever for the selection of the 

Settlement Administrator. 
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13. Defendants shall cooperate with Plaintiff in providing notice of the 

Settlement and administering the Settlement, including, but not limited to, the 

Individual Defendants providing to the Settlement Administrator and Plaintiff’s 

Lead Counsel, within five (5) business days following entry of the Scheduling Order 

by the Court, in an electronically-searchable form, such as Excel, the stockholder 

register from Capital Bank’s transfer agent containing the names, mailing addresses 

and, if available, email addresses for all registered holders of Capital Bank common 

stock as of November 30, 2017.  

14. For purposes of distributing the Net Settlement Fund to eligible 

Settlement Class Members, within fifteen (15) business days after the Court’s entry 

of the Judgment, the Individual Defendants, at no cost to the Settlement Fund, 

Plaintiff’s Lead Counsel, or the Settlement Administrator, will use reasonable best 

efforts to provide to Plaintiff’s Lead Counsel or the Settlement Administrator in an 

electronically-searchable form, such as Excel, the following information: 

(a) The names, mailing addresses and, if available, email addresses 

of all registered owners of Capital Bank common stock who held shares of Capital 

Bank common stock at the Closing and therefore received or were entitled to receive 

the Merger Consideration, other than the Excluded Stockholders (defined below) 

(“Merger Record Holders”), and the number of shares of Capital Bank common 
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stock held by those Merger Record Holders at the Closing and for which they 

received or were entitled to receive the Merger Consideration;  

(b) For each of the persons and entities listed on Schedule 1 hereto, 

each of which has been identified by Defendants to be excluded from the Settlement 

Class, consistent with those stockholders excluded from the definition of the 

Settlement Class above (i.e., the Excluded Stockholders), the number of shares of 

Capital Bank common stock beneficially owned by each Excluded Stockholder at 

the Closing and for which the Excluded Stockholder received or were entitled to 

receive the Merger consideration (“Excluded Shares”) and each Excluded 

Stockholder’s account information, including his, her, or its financial institution and 

account number(s) where his, her, or its Excluded Shares were held. 

(c) The allocation or “chill” report generated by the Depository 

Trust & Clearing Corporation, including its subsidiary the Depository Trust 

Company (“DTCC”) in anticipation of the Merger to facilitate the allocation of the 

Merger Consideration to Capital Bank stockholders (the “DTCC Allocation 

Report”), which shall include, for each DTTC participants to which DTTC 

distributed the Merger Consideration (a “DTTC Participant”), the number of shares 

of Capital Bank stock reflected on the DTTC Allocation Report used by DTC to 

distribute the Merger Consideration.   
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15. In addition to the information to be provided under Paragraph 14 above, 

Defendants, at the request of Plaintiff, and at no cost to the Settlement Fund, 

Plaintiff, Plaintiff’s Counsel, or the Settlement Administrator, shall make reasonable 

efforts to provide such additional information as may be required to distribute the 

Net Settlement Fund to eligible Settlement Class Members and to ensure that the Net 

Settlement Fund is paid only to eligible Settlement Class Members and not to 

Excluded Stockholders.  Furthermore, to facilitate the distribution of the Net 

Settlement Fund to eligible Settlement Class Members, the information to be 

provided to DTCC may include, without limitation, “suppression letters” from 

DTCC Participants concerning the Excluded Shares, instructing DTCC to withhold 

payment on those Excluded Shares and containing other terms as DTCC may 

reasonably require. 

16. Defendants and other Excluded Stockholders shall not have any right 

to receive any part of the Settlement Fund for his, her, or its own account(s) (i.e., 

accounts in which he, she, or it holds a proprietary interest, but not including 

accounts managed on behalf of others), or any additional amount based on any claim 

relating to the fact that Settlement proceeds are being received by any other 

stockholder, in each case under any theory, including but not limited to contract, 

application of statutory or judicial law, or equity. 
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17. The Net Settlement Fund shall be distributed to eligible Settlement 

Class Members only after the Effective Date of the Settlement and after: (a) all 

Notice and Administration Costs, all Taxes, and any Fee and Expense Award have 

been paid from the Settlement Fund or reserved; and (b) the Court has entered an 

order authorizing the specific distribution of the Net Settlement Fund (the “Class 

Distribution Order”).  Plaintiff’s Lead Counsel will apply to the Court, on notice to 

Defendants’ Counsel, for the Class Distribution Order. 

18. Payment pursuant to the Class Distribution Order shall be final and 

conclusive against all Settlement Class Members.  Plaintiff, Defendants, the other 

Defendants’ Releases, and their respective counsel, shall have no liability 

whatsoever for the investment or distribution of the Settlement Fund or the Net 

Settlement Fund, the determination, administration, or calculation of any payment 

from the Net Settlement Fund, the nonperformance of the Settlement Administrator 

or a nominee holding shares on behalf of a Settlement Class Member, the payment 

or withholding of Taxes (including interest and penalties) owed by the Settlement 

Fund, or any losses incurred in connection therewith. 

19. All proceedings with respect to the administration of the Settlement and 

distribution pursuant to the Class Distribution Order shall be subject to the exclusive 

jurisdiction of the Court.  
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G. Conditions of Settlement 

20. The Effective Date of the Settlement shall be deemed to occur on the 

occurrence or waiver of all of the following events, which the Parties shall use their 

best efforts to achieve: 

(a) the full amount of the $23,000,000.00 Settlement Amount has 

been paid into the Account accordance with Paragraph 2(a)(i) above; 

(b) the Court has entered the Scheduling Order in all material 

respects in the form attached hereto as Exhibit A; 

(c) the Court enters in all material respects the Judgment in the form 

attached hereto as Exhibit D providing for the dismissal with prejudice of 

Defendants from the Action with respect to all Settlement Class Members (including 

Plaintiff) without the award of any damages, costs, or fees or the grant of further 

relief except for the payments contemplated by this Stipulation; and  

(d) the Judgment has become Final. 

H. Attorneys’ Fees and Expenses 

21. Plaintiff’s Lead Counsel will apply for a Fee and Expense Award in an 

amount up to $4,600,000.00.  The Parties acknowledge and agree that any Fee and 

Expense Award in connection with the Settlement shall be paid from the Settlement 

Fund and shall reduce the settlement consideration paid to the eligible Settlement 

Class Members accordingly.  Plaintiff’s Lead Counsel’s application for a Fee and 
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Expense Award is not the subject of any agreement between Defendants and Plaintiff 

other than what is set forth in this Stipulation. 

22. The Fee and Expense Award shall be payable to Plaintiff’s Lead 

Counsel from the Settlement Fund immediately after entry of the Judgment, 

notwithstanding the existence of any timely filed objections thereto, or potential for 

appeal therefrom, or collateral attack on the Settlement or any part thereof.  In the 

event that (i) this Stipulation is disapproved, canceled, or terminated pursuant to its 

terms or the Effective Date otherwise fails to occur, or (ii) the Fee and Expense 

Award is disapproved, reduced, reversed or otherwise modified by a final court order 

that is no longer subject to appeal or review, as a result of any further proceedings 

including any successful collateral attack, then Plaintiff’s Lead Counsel shall, within 

twenty (20) business days after Plaintiff’s Lead Counsel receives notice of any such 

event in (i) or (ii) above, return to the Account, as applicable, either the entirety of 

the Fee and Expense Award or the difference between the attorneys’ fees and 

expenses awarded by the Court in the Fee and Expense Award on the one hand, and 

any attorneys’ fees and expenses ultimately and finally awarded on appeal, further 

proceedings on remand, or otherwise on the other hand. 

23. The disposition of the application for the Fee and Expense Award is not 

a material term of this Stipulation, and it is not a condition of this Stipulation that 

such application be granted.  The Fee and Expense Award may be considered 
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separately from the proposed Stipulation.  Any disapproval or modification of the 

Fee and Expense Award by the Court or on appeal shall not affect or delay the 

enforceability of this Stipulation, provide any of the Parties with the right to 

terminate the Settlement, or affect or delay the binding effect or finality of the 

Judgment and the release of the Released Claims.  Final resolution of the Fee and 

Expense Award shall not be a condition to the dismissal, with prejudice, of the 

Action as to Defendants or effectiveness of the releases of the Released Claims.   

24. Plaintiff’s Lead Counsel warrant that no portion of any Fee and 

Expense Award shall be paid to anyone other than Plaintiff’s Counsel, including but 

not limited to Plaintiff or any Settlement Class Member, except as approved by the 

Court. 

25. Plaintiff’s Lead Counsel shall allocate any Fee and Expense Award 

amongst Plaintiff’s Counsel in a manner which it, in good faith, believes reflects the 

contributions of such counsel to the institution, prosecution, and settlement of the 

Action.   

I. Stay Pending Court Approval 

26. Plaintiff and Defendants agree to stay the proceedings in the Action and 

not to initiate any other proceedings against Defendants pending the occurrence of 

the Effective Date.   
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27. The Parties will request the Court to order (in the Scheduling Order) 

that, pending final determination of whether the Settlement should be approved, 

Plaintiff and all other Settlement Class Members are barred and enjoined from 

commencing, prosecuting, instigating, or in any way participating in the 

commencement or prosecution of any Released Plaintiff’s Claim, either directly, 

representatively, derivatively, or in any other capacity, against any Defendants’ 

Releasees.   

J. Taxes 

28. The Parties agree that the Settlement Fund is intended to be a “qualified 

settlement fund” within the meaning of Treas. Reg. § 1.468B-l.  Plaintiff’s Lead 

Counsel, as administrator for the Settlement Fund within the meaning of Treasury 

Regulation § 1.468B-2(k)(3), shall timely make such elections as necessary or 

advisable to carry out the provisions of this Section J, including, if necessary, the 

“relation-back election” (as defined in Treas. Reg. § 1.468B-1(j)(2)) back to the 

earliest permitted date.  Such elections shall be made in compliance with the 

procedures and requirements contained in such Treasury regulations promulgated 

under § 1.468B of the Internal Revenue Code of 1986, as amended.  It shall be the 

responsibility of Plaintiff’s Lead Counsel to timely and properly prepare and deliver 

the necessary documentation for signature by all necessary parties, and thereafter to 

cause the appropriate filing to occur.  Upon request, Defendants shall provide the 
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statement described in Treas. Reg. § 1.468B-3(e) to Plaintiff’s Lead Counsel within 

the time period required thereunder.   

29. Plaintiff’s Lead Counsel shall timely and properly file all informational 

and other tax returns necessary or advisable with respect to the Settlement Fund 

(including, without limitation, the returns described in Treas. Reg. § 1.468B-2(k)).  

Such returns (as well as the election described in Paragraph 28 hereof) shall be 

consistent with this Section J and in all events shall reflect that all Taxes (including 

any estimated taxes, interest, or penalties) on the income earned by the Settlement 

Fund shall be paid out of the Settlement Fund as provided in Paragraph 30 hereof. 

30. All Taxes shall be paid out of the Settlement Fund, and shall be timely 

paid, or caused to be paid, by Plaintiff’s Lead Counsel without further order of the 

Court.  Any tax returns prepared for the Settlement Fund (as well as the election set 

forth herein) shall be consistent with this Section J and in all events shall reflect that 

all taxes on the income earned by the Settlement Fund shall be paid out of the 

Settlement Fund, as provided herein.  Any costs for the preparation of applicable tax 

returns shall be paid from the Settlement Fund.  Defendants and Defendants’ 

Releasees shall not bear any tax liability in connection with the Settlement Fund, 

including any liability for income taxes owed by any Class Member by virtue of 

their receipt of payment from the Settlement Fund. 
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31. The Parties hereto agree to cooperate with the administrators of the 

Settlement Fund, each other, and their tax attorneys and accountants to the extent 

reasonably necessary to carry out the provisions of this Section J. 

K. Termination of Settlement; Effect of Termination 

32. If either (i) the Court finally refuses to enter the Judgment in any 

material respect or the Court alters the Judgment in any material respect prior to 

entry, or (ii) the Court enters the Judgment but on or following appellate review, the 

Judgment is modified or reversed in any material respect, the Settlement and this 

Stipulation shall be canceled and terminated unless each of the Parties to this 

Stipulation, within ten (10) business days from receipt of such ruling, agrees in 

writing with the other Parties to proceed with this Stipulation and the Settlement, 

including only with such modifications, if any, as to which all other Parties in their 

sole judgment and discretion may agree.  For purposes of this paragraph, an intent 

to proceed shall not be valid unless it is expressed in a signed writing.  Neither a 

modification nor a reversal on appeal of the amount of fees, costs, and expenses 

awarded by the Court to Plaintiff’s Lead Counsel shall be deemed a material 

modification of the Judgment or this Stipulation.  

33. In addition to the foregoing, Plaintiff shall have the right to cancel and 

terminate the Settlement and this Stipulation in the event that the Settlement Amount 

is not timely paid in accordance with Paragraph 2(a)(i) above.  Furthermore, 
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notwithstanding anything to the contrary set forth above, in the event that 

Defendants (and/or their respective insurers) fail to deposit their respective share of 

the Settlement Amount, nothing herein shall be construed to limit or prejudice in any 

way any of Plaintiff’s rights to seek enforcement of the terms of the Settlement 

against any Defendant which fails to make the required deposit, including 

specifically, rights to sue for breach of contract and for specific performance and/or 

to seek appropriate legal and/or equitable relief from the Court to enforce the 

Settlement and for fees and expenses to enforce the Settlement against a party or 

parties who have breached their obligations under this Stipulation.   

34. If this Stipulation is disapproved, canceled, or terminated pursuant to 

its terms or the Effective Date otherwise fails to occur for any reason, (i) the Parties 

shall be deemed to have reverted to their respective litigation status immediately 

prior to execution of the Term Sheet, they shall negotiate a new trial schedule in 

good faith, and they shall proceed as if the Term Sheet and Stipulation had not been 

executed and the related orders had not been entered; (ii) all of their respective 

claims and defenses as to any issue in the Action shall be preserved without prejudice 

in any way; and (iii) the statements made in connection with the negotiations of the 

Term Sheet and this Stipulation shall not be deemed to prejudice in any way the 

positions of any of the Parties with respect to the Action, or to constitute an 

admission of fact of wrongdoing by any Party, shall not be used or entitle any Party 
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to recover any fees, costs, or expenses incurred in connection with the Action, and 

neither the existence of the Term Sheet and this Stipulation nor their contents nor 

any statements made in connection with their negotiation or any settlement 

communications shall be admissible in evidence or shall be referred to for any 

purpose in the Action, or in any other litigation or judicial proceeding.   

L. Miscellaneous Provisions 

35. All of the Exhibits attached hereto are material and integral parts hereof 

and shall be incorporated by reference as though fully set forth herein.  

Notwithstanding the foregoing, in the event that there exists a conflict or 

inconsistency between the terms of this Stipulation and the terms of any Exhibit 

attached hereto, the terms of the Stipulation shall prevail. 

36. Defendants warrant that, as to the payments made or to be made on 

behalf of them, at the time of entering into this Stipulation and at the time of such 

payment they, or to the best of their knowledge any persons or entities contributing 

to the payment of the Settlement Amount, were not insolvent, nor will the payment 

required to be made by or on behalf of them render them insolvent, within the 

meaning of and/or for the purposes of the United States Bankruptcy Code, including 

§§ 101 and 547 thereof.  This representation is made by each of the Defendants and 

not by their counsel. 
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37. In the event of the entry of a final order of a court of competent 

jurisdiction determining the transfer of money to the Settlement Fund or any portion 

thereof by or on behalf of Defendants to be a preference, voidable transfer, 

fraudulent transfer or similar transaction and any portion thereof is required to be 

returned, and such amount is not promptly deposited into the Settlement Fund by 

others, then, at the election of Plaintiff, Plaintiff and Defendants shall jointly move 

the Court to vacate and set aside the Releases given and the entered in favor of 

Defendants and the other Releasees pursuant to this Stipulation, in which event the 

Releases and Judgment shall be null and void, and the Parties shall be restored to 

their respective positions in the litigation as provided above and any cash amounts 

in the Settlement Fund (less any Taxes paid, due, or owing with respect to the 

Settlement Fund and less any Notice and Administration Costs actually incurred, 

paid, or payable) shall be returned to the persons or entities that paid their respective 

parts of the Settlement Amount according to the respective contributions to the 

Settlement Fund. 

38. This Stipulation may not be amended or modified, nor may any of its 

provisions be waived, except by a written instrument signed by counsel for Plaintiff 

and the Defendants or their successors-in-interest. 

39. The headings herein are used for the purpose of convenience only and 

are not meant to have legal effect. 
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40. Plaintiff and Defendants represent and agree that the terms of the 

Settlement reached between Plaintiff and Defendants were negotiated at arm’s-

length and in good faith by Plaintiff and Defendants, including through a mediation 

process supervised and conducted by Greg Danilow of Phillips ADR, and reflect a 

settlement that was reached voluntarily based upon adequate information and 

sufficient discovery and after consultation with experienced legal counsel.   

41. Plaintiff and Defendants covenant and agree that neither this 

Stipulation, nor the facts or any terms of the Settlement, or any communications 

relating thereto, is evidence, or an admission or concession by Plaintiff or 

Defendants or their counsel, any Settlement Class Member, or any other Defendants’ 

Releasees, of any fault, liability, or wrongdoing whatsoever, as to any facts or claims 

alleged or asserted in the Action or otherwise, or any other actions or proceedings, 

or as to the validity or merit of any of the claims or defenses alleged or asserted in 

any such action or proceeding.  This Stipulation is not a finding or evidence of the 

validity or invalidity of any claims or defenses in the Action, any wrongdoing by 

Plaintiff, Defendants, any Settlement Class Member, or other Defendants’ 

Releasees, or any damages or injury to Plaintiff, Defendants, any Settlement Class 

Member, or other Defendants’ Releasees.  Neither this Stipulation, nor any of the 

terms and provisions of this Stipulation, nor any of the negotiations or proceedings 

in connection therewith, nor any of the documents or statements referred to herein 
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or therein, nor the Settlement, nor the fact of the Settlement, nor the Settlement 

proceedings, nor any statements in connection therewith, (i) shall (a) be argued to 

be, used or construed as, offered or received in evidence as, or otherwise constitute 

an admission, concession, presumption, proof, evidence, or a finding of any liability, 

fault, wrongdoing, injury, or damages, or of any wrongful conduct, acts or omissions 

on the part of any of the Defendants’ Releasees, or of any infirmity of any defense, 

or of any damage to Plaintiff or any other Settlement Class Member, or (b) otherwise 

be used to create or give rise to any inference or presumption against any of the 

Defendants’ Releasees concerning any fact or any purported liability, fault, or 

wrongdoing of the Defendants’ Releasees or any injury or damages to any person or 

entity, or (ii) shall otherwise be admissible, referred to, or used in any proceeding of 

any nature, for any purpose whatsoever; provided, however, that the Stipulation and 

Judgment may be introduced in any proceeding subject to Rule 408 of the Federal 

Rules of Evidence and any and all other state law corollaries thereto, whether in the 

Court or otherwise, as may be necessary to argue and establish that the Stipulation 

and Judgment has res judicata, collateral estoppel, or other issue or claim preclusion 

effect or to otherwise consummate or enforce the Settlement and Judgment or to 

secure any insurance rights or proceeds of any of the Defendants’ Releasees or as 

otherwise required by law. 
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42. The consummation of the Settlement as embodied in this Stipulation 

shall be under the authority of the Court, and the Court shall retain jurisdiction for 

the purpose of enforcing the terms of this Stipulation, including the Plan of 

Allocation (or such other plan of allocation as may be approved by the Court) and 

the distribution of the Net Settlement Fund to eligible Settlement Class Members. 

43. While retaining their right to deny that the claims asserted in the Action 

were meritorious, Defendants and their counsel, in any statement made to any media 

representative (whether or not for attribution) will not assert that the Action was 

commenced or prosecuted in bad faith, nor will they deny that the Action was 

commenced and prosecuted in good faith and is being settled voluntarily after 

consultation with competent legal counsel.  In all events, Lead Plaintiff and their 

counsel and Defendants and their counsel shall not make any accusations of 

wrongful or actionable conduct by any Party concerning the prosecution, defense, 

and resolution of the Action, and shall not otherwise suggest that the Settlement 

constitutes an admission of any claim or defense alleged. 

44. Without further order of the Court, Plaintiff and Defendants may agree 

to reasonable extensions of time to carry out any of the provisions of this Stipulation. 

45. The waiver by Plaintiff or Defendants of any breach of this Stipulation 

shall not be deemed a waiver of any other prior or subsequent breach of any 

provision of this Stipulation. 
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46. This Stipulation and the Exhibits constitute the entire agreement 

between Plaintiff and Defendants and supersede any prior agreements among 

Plaintiff and Defendants with respect to the Settlement, including the Term Sheet.  

No representations, warranties, or inducements have been made to or relied upon by 

any Party concerning this Stipulation or its Exhibits, other than the representations, 

warranties, and covenants expressly set forth in such documents. 

47. This Stipulation may be executed in one or more counterparts, each of 

which shall be deemed to be an original but all of which together shall constitute one 

and the same instrument, and may be delivered by facsimile or electronic mail. 

48. The Parties and their respective counsel of record agree that they will 

use their reasonable best efforts to obtain all necessary approvals of the Court 

required by this Stipulation (including, but not limited to, using their reasonable best 

efforts to resolve any objections raised to the Settlement), and to promptly agree 

upon and execute all such other documentation as may be reasonably required to 

obtain final approval by the Court of the Settlement. 

49. Plaintiff and Plaintiff’s Lead Counsel represent and warrant that 

Plaintiff is a member of the Class and that none of Plaintiff’s claims or causes of 

action referred to in this Stipulation has been assigned, encumbered, or otherwise 

transferred in any manner in whole or in part. 
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50. Each counsel signing this Stipulation represents and warrants that such 

counsel has been duly empowered and authorized to sign this Stipulation on behalf 

of his, her or its clients. 

51. This Stipulation shall not be construed more strictly against one Party 

than another merely by virtue of the fact that it, or any part of it, may have been 

prepared by counsel for one of the Parties, it being recognized that it is the result of 

arm’s-length negotiations between the Parties, and all Parties have contributed 

substantially and materially to the preparation of this Stipulation. 

52. This Stipulation is and shall be binding upon and shall inure to the 

benefit of the Defendants’ Releasees and the respective legal representatives, heirs, 

executors, administrators, transferees, successors, and assigns of all such foregoing 

persons and entities and upon any corporation, partnership, or other entity into or 

with which any party may merge, consolidate, or reorganize. 

53. This Stipulation, the Settlement, and any and all disputes arising out of 

or relating in any way to this Stipulation or Settlement whether in contract, tort, or 

otherwise, shall be governed by and construed in accordance with the laws of the 

State of Delaware, without regard to conflict of laws principles.  Any action or 

proceeding to enforce any of the terms of the Stipulation or Settlement shall (i) be 

brought, heard, and determined exclusively in the Court (provided that, in the event 

that subject matter jurisdiction is unavailable in the Court, then any such action or 
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proceeding shall be brought, heard and determined exclusively in any other state or 

federal court located in the State of Delaware) and (ii) shall not be litigated or 

otherwise pursued in any forum or venue other than the Court (or, if subject matter 

jurisdiction is unavailable in the Court, then in any forum or venue other than any 

other state or federal court located in the State of Delaware).  Each Party hereto 

(i) consents to personal jurisdiction in any such action (but in no other action) 

brought in Delaware; (ii) consents to service of process by registered mail upon such 

party and/or such party’s agent (including, but not limited to, counsel representing 

the Parties in this Settlement) in any such action (but in no other action); and (iii) in 

any such action (but in no other action), waives any objection to venue in this Court 

or any other federal and state court located in the State of Delaware and any claim 

that Delaware or the Court is an inconvenient forum. 

54. No opinion or advice concerning the tax consequences of the proposed 

Settlement to individual Settlement Class Members is being given or will be given 

by the Settling Parties or their counsel; nor is any representation or warranty in this 

regard made by virtue of this Stipulation.  Each Settlement Class Member’s tax 

obligations, and the determination thereof, are the sole responsibility of the 

Settlement Class Member, and it is understood that the tax consequences may vary 

depending on the particular circumstances of each individual Settlement Class 

Member.   
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IT IS SO STIPULATED THIS 26th DAY OF AUGUST, 2021. 

OF COUNSEL: 

Jeroen van Kwawegen 
Andrew E. Blumberg 
Margaret Sanborn-Lowing 
BERNSTEIN LITOWITZ  
  BERGER & GROSSMANN LLP 
1251 Avenue of the Americas 
New York, New York 10020 
(212) 554-1400 

BERNSTEIN LITOWITZ  
  BERGER & GROSSMANN LLP 

/s/ Gregory V. Varallo                     
Gregory V. Varallo (#2242) 
500 Delaware Avenue, Suite 901 
Wilmington, Delaware 19801 
(302) 364-3601 

Counsel for Plaintiff 

OF COUNSEL: 

John L. Hardiman 
SULLIVAN & CROMWELL LLP 
125 Broad Street 
New York, New York 10004-2498 
(212) 558-4000 

Elizabeth A. Rose 
SULLIVAN & CROMWELL LLP 
1700 New York Avenue, N.W. 
Suite 700 
Washington, D.C. 20006-5215 
(202) 956-7500

RICHARDS, LAYTON  
  & FINGER, P.A. 

/s/ Kevin M. Gallagher                 
Raymond J. DiCamillo (#3188) 
Kevin M. Gallagher (#5337)  
Megan E. O’Connor (#6569) 
920 North King Street 
Wilmington, Delaware 19801 
(302) 651-7700 

Attorneys for Defendants Richard M. 
DeMartini, Christopher G. Marshall 
and R. Eugene Taylor  
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OF COUNSEL: 

Lawrence Portnoy 
Edmund Polubinski III 
Lara Samet Buchwald 
DAVIS POLK & WARDWELL LLP 
450 Lexington Avenue 
New York, New York 10017 
(212) 450-4000 

ABRAMS & BAYLISS LLP 

/s/ Michael A. Barlow                      
Kevin G. Abrams (#2375) 
Michael A. Barlow (#3928) 
April M. Kirby (#6152) 
20 Montchanin Road, Suite 200 
Wilmington, Delaware 19807 
(302) 778-1000 

Attorneys for Defendants Crestview 
Partners, L.P., Crestview-NAFH, LLC, 
and Crestview Advisors, L.L.C.

Dated: August 26, 2021 
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Schedule 1 

Richard DeMartini 

Christopher G. Marshall  

R. Eugene Taylor 

Crestview Partners, L.P. 

Crestview-NAFH, LLC 

Crestview Advisors, L.L.C. 

Oak Hill Capital Partners III, L.P. 

Oak Hill Capital Management Partners III, L.P. 

GKC Strategic Value Master Fund, LP 

GKC SV SMA I, LLC 

Merlin Partners, LP 

AAMAF LP 

Ancora Merlin, LP 

Peter N. Foss 

Martha M. Bachman 

Marc D. Oken 

William A. Hodges 

Scott Kauffman 

Robert L. Reid 

William G. Ward 

Oscar A. Keller 

Bruce R. Singletary 

Maria Justo 

Kenneth Kavanagh 

Vincent M. Lichtenberger 

Kenneth A. Posner 



EXHIBIT A

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

SANDRA SEARLES, individually and 
on behalf of all others similarly situated,

Plaintiff,

v.

RICHARD M. DEMARTINI, 
CHRISTOPHER G. MARSHALL, R. 
EUGENE TAYLOR, CRESTVIEW 
PARTNERS, L.P., CRESTVIEW-
NAFH, LLC and CRESTVIEW 
ADVISORS, L.L.C. 

Defendants.

C.A. No. 2020-0136-KSJM

[PROPOSED] SCHEDULING ORDER

Plaintiff Sandra Searles (“Plaintiff”) and defendants Richard M. DeMartini, 

Christopher G. Marshall, R. Eugene Taylor, Crestview Partners, L.P., Crestview-

NAFH, LLC, and Crestview Advisors, L.L.C. (collectively, “Defendants”), having 

applied pursuant to Court of Chancery Rule 23(e) for an order approving the 

proposed settlement (“Settlement”) of the above-captioned class action (the 

“Action”), in accordance with the terms and conditions of the Stipulation of 

Settlement, Compromise, and Release entered into by the parties dated 

August 26, 2021 (the “Stipulation”),
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NOW, THEREFORE, IT IS HEREBY ORDERED this _____ day of

______________________, 2021, that:

1. Except for terms defined herein, the Court adopts and incorporates the 

definitions in the Stipulation for purposes of this Order.

2. The Court has jurisdiction over the subject matter of the Action, and 

all matters relating to the Settlement, as well as personal jurisdiction over Plaintiff, 

Defendants, and each of the Settlement Class Members.

3. The Court hereby preliminarily certifies, solely for purposes of 

effectuating the proposed Settlement, the Action as a non-opt out class action 

pursuant to Court of Chancery Rules 23(a), 23(b)(1) and 23(b)(2), on behalf of a 

Settlement Class consisting of all holders of Capital Bank common stock as of 

November 30, 2017, the date of the Closing, excluding (i) Defendants, Capital 

Bank, and First Horizon; (ii) members of the Immediate Family of the Individual 

Defendants; (iii) the parents, subsidiaries, and affiliates of Crestview Partners, L.P., 

Crestview-NAFH, LLC, Crestview Advisors, L.L.C., Capital Bank, and First 

Horizon; (iv) any person who is, or was at the time of the Closing, an officer, 

director, or partner of Crestview Partners, L.P., Crestview-NAFH, LLC, Crestview 

Advisors, L.L.C., Capital Bank, or First Horizon, or any of their respective parents, 

subsidiaries, or affiliates, and members of the Immediate Family of such officers, 

directors, and partners; (v) Oak Hill Capital Partners III, L.P., Oak Hill Capital 
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Management Partners III, L.P., or any of their respective parents, subsidiaries, or 

affiliates; (vi) GKC Strategic Value Master Fund, LP, GKC SV SMA I, LLC, 

Merlin Partners, LP, AAMAF LP, and Ancora Merlin, LP, or any of their respective 

parents, subsidiaries, or affiliates; (vii) any entity in which any Defendants or any 

other excluded person or entity has, or had at the time of the Closing, a controlling 

interest; and (viii) the legal representatives, agents, affiliates, heirs, successors, and 

assigns of any of the foregoing excluded persons or entities.

4. Solely for purposes of the Settlement, Plaintiff Sandra Searles is 

preliminarily appointed as representative for the Settlement Class and Bernstein 

Litowitz Berger & Grossmann LLP (“Plaintiff’s Lead Counsel”) is preliminarily 

appointed as counsel for the Settlement Class.

5. A hearing (the “Settlement Hearing”) shall be held on November 17, 

2021 at 1:30 p.m., in the Leonard L. Williams Justice Center, 500 North King Street, 

Wilmington, Delaware 19801 (or by telephonic or video means as may be 

designated by the Court), to determine:

(a) whether the Action may be permanently maintained as a non-

opt out class action and whether the Settlement Class should be certified 

permanently, for purposes of the Settlement, pursuant to Court of Chancery Rules 

23(a), 23(b)(1), and 23(b)(2); 
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(b) whether Plaintiff may be permanently designated as 

representative for the Settlement Class and Plaintiff’s Lead Counsel, Bernstein 

Litowitz Berger & Grossmann LLP, as counsel for the Settlement Class, and 

whether Plaintiff and Plaintiff’s Lead Counsel have adequately represented the 

interests of the Settlement Class in the Action; 

(c) whether the proposed Settlement on the terms and conditions 

provided for in the Stipulation is fair, reasonable, and adequate to the Settlement 

Class, and should be approved by the Court; 

(d) whether a Judgment, substantially in the form attached as 

Exhibit D to the Stipulation, should be entered dismissing the Action with prejudice 

against Defendants; 

(e) whether the proposed Plan of Allocation of the Net Settlement 

Fund is fair and reasonable, and should therefore be approved; 

(f) whether the application by Plaintiff’s Lead Counsel for an 

award of attorneys’ fees and litigation expenses should be approved; and 

(g) any other matters that may properly be brought before the Court 

in connection with the Settlement.

6. The Court reserves the right to adjourn the Settlement Hearing or any 

adjournment thereof, including the consideration of the proposed Plan of Allocation 

and Plaintiff’s Lead Counsel’s application for attorneys’ fees and expenses, without 
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further notice of any kind other than oral announcement at the Settlement Hearing 

or any adjournment thereof, and retains jurisdiction over this Action to consider all 

further applications arising out of or connected with the proposed Settlement.

7. The Court reserves the right to approve the Settlement at or after the 

Settlement Hearing with such modification(s) to the Stipulation as may be 

consented to by the parties and without further notice to the Settlement Class.

8. The Court may decide to hold the Settlement Hearing by telephone or 

video conference without further notice to the Settlement Class.  Any Settlement 

Class Member (or his, her, or its counsel) who wishes to appear at the Settlement 

Hearing should consult the Court’s docket and/or the Settlement website for any 

change in date, time, or format of the hearing.

9. Plaintiff is authorized to retain A.B. Data, Ltd. as the settlement 

administrator (the “Settlement Administrator”) to provide notice to the Settlement 

Class and administer the proposed Settlement, including the distribution of the Net 

Settlement Fund. 

10. Within five (5) business days following entry of this Order by the 

Court, the Individual Defendants shall provide to the Settlement Administrator and 

Plaintiff’s Lead Counsel in an electronically-searchable form, such as Excel, the 

stockholder register from Capital Bank’s transfer agent containing the names, 

mailing addresses and, if available, email addresses for all registered holders of 
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Capital Bank common stock as of November 30, 2017, as set forth and defined in 

Paragraph 13 of the Stipulation.  

11. Beginning not later than fifteen (15) business days after the date of 

entry of this Order (such date that is fifteen (15) business days after the date of entry 

of this Order, the “Notice Date”), the Settlement Administrator shall cause a notice 

of the Settlement Hearing, in substantially the form annexed as Exhibit B to the 

Stipulation (the “Notice”), to be mailed by first-class mail to potential Settlement 

Class Members at the addresses set forth in the records provided by the Individual 

Defendants or who otherwise may be identified through further reasonable effort.  

12. Brokers and other nominees that held shares of Capital Bank common 

stock on November 30, 2017 as record holders for the benefit of another person or 

entity shall be requested to either: (i) within seven (7) calendar days of receipt of 

the Notice, request from the Settlement Administrator sufficient copies of the 

Notice to forward to all such beneficial owners and within seven (7) calendar days 

of receipt of those Notices forward them to all such beneficial owners; or (ii) within 

seven (7) calendar days of receipt of the Notice, provide a list of the names, 

addresses, and, if available, email addresses of all such beneficial owners to the 

Settlement Administrator, in which event the Settlement Administrator shall 

promptly mail the Notice to such beneficial owners.  Upon full compliance with this 

Order, such nominees may seek reimbursement of their reasonable expenses 
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actually incurred in complying with this Order by providing the Settlement 

Administrator with proper documentation supporting the expenses for which 

reimbursement is sought.

13. Not later than ten (10) business days after the Notice Date, the 

Settlement Administrator shall cause a summary notice of the Settlement Hearing, 

in substantially the form annexed as Exhibit C to the Stipulation (the “Summary 

Notice”), to be published once in Investor’s Business Daily and to be transmitted 

once over the PR Newswire.

14. The Court approves, in form and content, the Notice, attached to the 

Stipulation as Exhibit B, and the Summary Notice, attached to the Stipulation as 

Exhibit C, and finds that dissemination of the Notice and publication of the 

Summary Notice substantially in the manner and form set forth in this Order meet 

the requirements of Court of Chancery Rule 23 and due process, is the best notice 

practicable under the circumstances, and shall constitute due and sufficient notice 

to all persons entitled thereto.

15. Plaintiff’s Lead Counsel shall, at least ten (10) business days before 

the Settlement Hearing, file with the Court of Chancery an appropriate affidavit 

with respect to the preparation and dissemination of the Notice to the Settlement 

Class and publication of the Summary Notice.
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16. Unless otherwise ordered by the Court, until entry of the Judgment, all 

proceedings in the Action other than proceedings necessary to carry out or enforce 

the terms and conditions of the Stipulation shall be stayed and the Court bars and 

enjoins Plaintiff, and all other Settlement Class Members, from commencing, 

prosecuting, instigating, or in any way participating in the commencement or 

prosecution of any Released Plaintiff’s Claim, either directly, representatively, 

derivatively, or in any other capacity, against any Defendants’ Releasees.

17. Unless the Court orders otherwise, any Settlement Class Member may 

enter an appearance in the Action, at his, her, or its own expense, individually or 

through counsel of his, her, or its own choice, by filing with the Register in 

Chancery and delivering a notice of appearance to Plaintiff’s Lead Counsel and 

Defendants’ Counsel, at the addresses set forth in paragraph 18 below, such that it 

is received no later than 10 business days prior to the Settlement Hearing, or as the 

Court may otherwise direct.  Any Settlement Class Member who does not enter an 

appearance will be represented by Plaintiff’s Lead Counsel, and shall be deemed to 

have waived and forfeited any and all rights he, she, or it may otherwise have to 

appear separately at the Settlement Hearing.

18. Any Settlement Class Member may file a written objection to the 

proposed Settlement, Plan of Allocation, and/or Plaintiff’s Lead Counsel’s 

application for an award of attorneys’ fees and expenses (such Settlement Class 
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Member, the “Objector”), if he, she, or it has any cause, why the proposed 

Settlement, Plan of Allocation, and/or the application for an award of attorneys’ fees 

and expenses should not be approved; provided, however, that, unless otherwise 

directed by the Court for good cause shown, no Objector shall be heard or entitled 

to contest the approval of the terms and conditions of the proposed Settlement, Plan 

of Allocation, and/or the application for an award of attorneys’ fees and expenses 

unless that person or entity has filed a written objection with the Register in 

Chancery and served copies of the objection (i) electronically by File & 

ServeXpress, by hand, by First-Class U.S. Mail, or by express service and (ii) by 

email upon the following counsel such that they are received no later than 10 

business days prior to the Settlement Hearing:

Mark Lebovitch
BERNSTEIN LITOWITZ BERGER & 
GROSSMANN LLP
1251 Avenue of the Americas
New York, New York 10020
markl@blbglaw.com

Counsel for Plaintiff

-and-

Raymond J. DiCamillo 
RICHARDS, LAYTON 
  & FINGER, P.A.920 North King Street
Wilmington, Delaware 19801
dicamillo@rlf.com
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John L. Hardiman
SULLIVAN & CROMWELL LLP
125 Broad Street
New York, New York 10004-2498
hardimanj@sullcrom.com

Counsel for Defendants Richard M. DeMartini, Christopher G. 
Marshall and R. Eugene Taylor

-and-

Michael A. Barlow
ABRAMS & BAYLISS LLP
20 Montchanin Road, Suite 200
Wilmington, Delaware 19807
barlow@abramsbayliss.com

Lawrence Portnoy
DAVIS POLK & WARDWELL LLP
450 Lexington Avenue
New York, New York 10017
lawrence.portnoy@davispolk.com

Counsel for Defendants Crestview
Partners, L.P., Crestview-NAFH, LLC,

 and Crestview Advisors, L.L.C.

19. Any objections must identify the case name and civil action number, 

“Searles v. DeMartini, et al., C.A. No. 2020-0136-KSJM,” and they must: (i) state 

the name, address, and telephone number of the Objector and, if represented by 

counsel, the name, address, and telephone number of his, her, or its counsel; (ii) be 

signed by the Objector; (iii) contain a specific, written statement of the objection(s) 

and the specific reason(s) for the objection(s), including any legal and evidentiary 

support the Objector wishes to bring to the Court’s attention, and if the Objector has 
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indicated that he, she, or it intends to appear at the Settlement Hearing, the identity 

of any witnesses the Objector may call to testify and any exhibits the Objector 

intends to introduce into evidence at the hearing; and (iv) include documentation 

sufficient to prove that the Objector is a member of the Settlement Class (i.e., held 

shares of Capital Bank common stock as of November 30, 2017).  Documentation 

establishing that an Objector is a member of the Settlement Class must consist of 

copies of monthly brokerage account statements or an authorized statement from 

the Objector’s broker containing the transactional and holding information found in 

an account statement.

20. Unless the Court orders otherwise, any Settlement Class Member who 

or which does not make his, her, or its objection in the manner provided herein shall: 

(i) be deemed to have waived and forfeited his, her, or its right to object to any 

aspect of the proposed Settlement, Plan of Allocation, or Plaintiff’s Lead Counsel’s 

application for an award of attorneys’ fees and litigation expenses; (ii) be forever 

barred and foreclosed from objecting to the fairness, reasonableness, or adequacy 

of the Settlement, the Judgment to be entered approving the Settlement, the Plan of 

Allocation, or Plaintiff’s Lead Counsel’s application for an award of attorneys’ fees 

and litigation expenses; and (iii) be deemed to have waived and forever barred and 

foreclosed from being heard, in this or any other proceeding, with respect to any 
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matters concerning the Settlement, the Plan of Allocation, or the requested or 

awarded attorneys’ fees or litigation expenses.

21. The contents of the Settlement Fund that will be held in the Escrow 

Account shall be deemed and considered to be in custodia legis of the Court, and 

shall remain subject to the exclusive jurisdiction of the Court, until such time as 

they shall be distributed pursuant to the Stipulation and/or further order(s) of the 

Court.

22. All Notice and Administration Costs shall be paid or reimbursed out of 

the Settlement Fund in accordance with the terms of the Stipulation without further 

order of the Court.

23. Plaintiff’s Lead Counsel is authorized to prepare any tax returns and 

any other tax reporting form for or in respect to the Settlement Fund, to pay from 

the Settlement Fund any Taxes owed with respect to the Settlement Fund, and to 

otherwise perform all obligations with respect to Taxes and any reporting or filings 

in respect thereof without further order of the Court in a manner consistent with the 

provisions of the Stipulation.

24. Plaintiff shall file and serve Plaintiff’s opening brief in support of the 

Settlement and Plaintiff’s Lead Counsel’s application for attorneys’ fees and 

expenses no later than 15 business days prior to the Settlement Hearing.  Any 

objections to the application for attorneys’ fees and expenses shall be filed and 
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served no later than 10 business days prior to the Settlement Hearing.  If any 

objections to the Settlement are received or filed, Plaintiff and/or Defendants may 

file and serve a brief response to those objections no later than 5 business days prior 

to the Settlement Hearing.

25. If the Settlement is terminated as provided in the Stipulation or the 

Effective Date of the Settlement otherwise fails to occur, then the Stipulation, the 

Settlement proposed in the Stipulation (including any amendments thereof), the 

preliminary certification of the Settlement Class herein, any actions taken or to be 

taken with respect to the Settlement proposed in the Stipulation, and the Order and 

Final Judgment to be entered shall be of no further force or effect, shall be null and 

void, and shall be without prejudice to any of the parties, who shall be restored in 

all respects to their respective positions existing prior to the execution of the Term 

Sheet, except for the obligation of the Company to pay for any expenses incurred in 

connection with the notice and administration of the Settlement provided for by the 

Stipulation and this Scheduling Order.  For purposes of this provision, a 

disallowance, modification, or reversal of the fees and/or expenses sought by 

Plaintiff’s Lead Counsel or the Plan of Allocation shall not be deemed a 

disapproval, modification, or reversal of the Settlement or the Order and Final 

Judgment.
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26. The Stipulation, and any negotiations, statements, or proceedings in 

connection therewith, shall not be construed or deemed evidence of, a presumption, 

concession, or admission by any Releasee or any other person of any fault, liability, 

or wrongdoing as to any facts or claims alleged or asserted in the Action or 

otherwise, or that Plaintiff or Plaintiff’s Lead Counsel, the Settlement Class, or any 

other person, has suffered any damage attributable in any manner to any Releasee.  

The Stipulation, and any negotiations, statements, or proceedings in connection 

therewith, shall not be offered or admitted in evidence or referred to, interpreted, 

construed, invoked, or otherwise used by any person for any purpose in the Action 

or otherwise, except as may be necessary to enforce or obtain Court approval of the 

Settlement.

27. The Court may for good cause, extend any of the deadlines set forth in 

this Order without further notice to the Settlement Class.

IT IS SO ORDERED this _____ day of _______________, 2021.

_______________________________________
The Honorable Kathaleen St. Jude McCormick



EXHIBIT B 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

SANDRA SEARLES, individually and 
on behalf of all others similarly situated, 

Plaintiff, 

v. 

RICHARD M. DEMARTINI, 
CHRISTOPHER G. MARSHALL, R. 
EUGENE TAYLOR, CRESTVIEW 
PARTNERS, L.P., CRESTVIEW-
NAFH, LLC and CRESTVIEW 
ADVISORS, L.L.C.  

Defendants. 

C.A. No. 2020-0136-KSJM 

NOTICE OF PENDENCY AND PROPOSED SETTLEMENT OF 
STOCKHOLDER CLASS ACTION, SETTLEMENT HEARING,  

AND RIGHT TO APPEAR 

The Delaware Court of Chancery authorized this Notice.  This is not a 
solicitation from a lawyer.

NOTICE OF PENDENCY OF CLASS ACTION:  Please be advised that your rights will 
be affected by the above-captioned stockholder class action (the “Action”) pending 
in the Court of Chancery of the State of Delaware (the “Court”) if you held Capital 
Bank Financial Corporation (“Capital Bank” or the “Company”) common stock as 
of November 30, 2017, the date of the consummation of the merger of Capital 
Bank and First Horizon Bank (“First Horizon”).   

NOTICE OF SETTLEMENT:  Please also be advised that plaintiff Sandra Searles 
(“Plaintiff”), on behalf of herself and the Settlement Class (defined in paragraph 34 
below) and defendants Richard M. DeMartini, Christopher G. Marshall, R. Eugene 
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Taylor, Crestview Partners, L.P., Crestview-NAFH, LLC, and Crestview Advisors, 
L.L.C. (collectively, “Defendants”) have reached a proposed settlement of the 
Action for $23,000,000 in cash (the “Settlement”).   

PLEASE READ THIS NOTICE CAREFULLY AND IN ITS ENTIRETY. 
This Notice explains how Class Members will be affected by the Settlement.  
The following table provides a brief summary of the rights you have as a Class 
Member and the relevant deadlines, which are described in more detail later 
in this Notice.1

CLASS MEMBERS’ LEGAL RIGHTS IN THE SETTLEMENT: 

RECEIVE A PAYMENT FROM 
THE SETTLEMENT.  CLASS 
MEMBERS DO NOT NEED TO 
SUBMIT A CLAIM FORM. 

If you are a member of the Settlement 
Class (defined in paragraph 24 below), 
you may be eligible to receive a pro 
rata distribution from the Settlement 
proceeds.  Eligible Class Members do 
not need to submit a claim form in 
order to receive a distribution from the 
Settlement, if approved by the Court.  
Your distribution from the Settlement 
will be paid to you directly.  See
paragraphs 29-36 below for further 
discussion. 

OBJECT TO THE SETTLEMENT 
BY SUBMITTING A WRITTEN 
OBJECTION SO THAT IT IS 
RECEIVED NO LATER THAN 
NOVEMBER 2, 2021. 

If you are a member of the Settlement 
Class and would like to object to the 
proposed Settlement, the proposed Plan 
of Allocation, or Plaintiff’s Lead 
Counsel’s request for an award of 
attorneys’ fees and expenses, you may 
write to the Court and explain the 
reasons for your objection.   

1 Any capitalized terms used in this Notice that are not otherwise defined herein 
shall have the meanings given to them in the Stipulation and Agreement of 
Settlement, Compromise and Release dated August 26, 2021 (the “Stipulation of 
Settlement” or “Stipulation”), entered into by and among Plaintiff, on behalf of 
herself and the Settlement Class, and Defendants.  Plaintiff and Defendants are 
collectively referred to as the “Parties.”  A copy of the Stipulation is available at 
www.CapitalBankStockholderLitigation.com. 
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ATTEND A HEARING ON 
NOVEMBER 17, 2021 AT 1:30 
P.M., AND FILE A NOTICE OF 
INTENTION TO APPEAR SO 
THAT IT IS RECEIVED NO 
LATER THAN NOVEMBER 2, 
2021.

Filing a written objection and notice of 
intention to appear that is received by 
November 2, 2021, allows you to speak 
in Court, at the discretion of the Court, 
about your objection.  In the Court’s 
discretion, the November 17, 2021 
hearing may be conducted by telephone 
or video conference (see paragraphs 40-
42 below).  If you submit a written 
objection, you may (but you do not 
have to) attend the hearing and, at the 
discretion of the Court, speak to the 
Court about your objection. 

WHAT THIS NOTICE CONTAINS 

What Is The Purpose Of This Notice? Page [3]
What Is This Case About?   
How Do I Know If I Am Affected By The Settlement? 

Page [4] 
Page [7]

What Are The Terms Of The Settlement? 
What Are The Parties’ Reasons For The Settlement?

Page [8] 
Page [8]

How Much Will My Payment From The Settlement Be? How    
Will I Receive My Payment? Page [9]

What Will Happen If The Settlement Is Approved?  What   
Claims Will The Settlement Release? Page [11]

How Will Plaintiff’s Counsel Be Paid? Page [14]
When And Where Will The Settlement Hearing Be Held?  Do I 
   Have To Come To The Hearing?  May I Speak At The  

Hearing If I Don’t Like The Settlement? Page [14]
Can I See The Court File?  Whom Should I Contact If I Have  
   Questions? 
What If I Held Shares On Someone Else’s Behalf?

Page [18] 
Page [19]

WHAT IS THE PURPOSE OF THIS NOTICE? 

1. The purpose of this Notice is to notify Class Members of the existence 
of the Action and the terms of the proposed Settlement of the Action.  The Notice 
is also being sent to inform Class Members of a hearing that the Court has 
scheduled to consider the fairness, reasonableness, and adequacy of the Settlement, 
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the proposed Plan of Allocation for the Settlement proceeds, and the application by 
Plaintiff’s Lead Counsel for a Fee and Expense Award in connection with the 
Settlement (the “Settlement Hearing”).  See paragraphs 50-52 below for details 
about the Settlement Hearing, including the location, date, and time of the hearing.    

2. The Court directed that this Notice be mailed to you because you may 
be a member of the Settlement Class.  The Court has directed us to send you this 
Notice because, as a Class Member, you have a right to know about your options 
before the Court rules on the proposed Settlement.  Additionally, you have the 
right to understand how the Action and the proposed Settlement generally affects 
your legal rights.  Please Note:  the Court may approve the proposed Settlement 
with such modifications as the Parties may agree to, if appropriate, without further 
notice to the Settlement Class. 

3. The issuance of this Notice is not an expression by the Court of any 
findings of fact or any opinion concerning the merits of any claim in the Action, 
and the Court has not yet decided whether to approve the Settlement.  If the Court 
approves the Settlement, then payments to Eligible Class Members will be made 
after any appeals are resolved.   

PLEASE NOTE:  Receipt of this Notice does not mean that you are a Class 
Member or an Eligible Class Member or that you will be entitled to receive a 
payment from the Settlement. 

WHAT IS THIS CASE ABOUT?  

THE FOLLOWING RECITATION DOES NOT CONSTITUTE FINDINGS OF 
THE COURT.  THE COURT HAS MADE NO FINDINGS WITH RESPECT TO 
THE FOLLOWING MATTERS AND THESE RECITATIONS SHOULD NOT 
BE UNDERSTOOD AS AN EXPRESSION OF ANY OPINION OF THE 
COURT AS TO THE MERITS OF ANY OF THE CLAIMS OR DEFENSES 
RAISED BY ANY OF THE PARTIES. 

4. On May 3, 2017, Capital Bank, a Delaware corporation, entered into 
an Agreement and Plan of Merger (the “Merger Agreement”) with First Horizon, a 
Tennessee corporation.  

5. Pursuant to the Merger Agreement, each share of Capital Bank 
common stock was converted into the right to receive either $40.573 in cash or 
2.1732 shares of First Horizon common stock (the “Merger Consideration”), 
subject to procedures applicable to oversubscription and undersubscription set 
forth in the Merger Agreement. 
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6. On July 31, 2017, Capital Bank and First Horizon filed the Definitive 
Proxy Statement.  

7. On September 7, 2017, Capital Bank’s stockholders voted in favor of 
the Merger Agreement with the holders of nearly 82 percent of Capital Bank’s 
outstanding stock approving the Merger Agreement.  

8. On November 30, 2017, pursuant to the Merger Agreement, Capital 
Bank merged with and into First Horizon (the “Merger”), with First Horizon 
surviving the Merger.   

9. On March 28, 2018, two Capital Bank stockholders filed an appraisal 
action in the Court captioned GKC Strategic Value Master Fund, LP v. Capital 
Bank Financial Corp., C.A. No. 2018-0226-KSJM (the “Appraisal Action”) for an 
appraisal of their stock in connection with the Merger.  Plaintiff was not a party to 
the Appraisal Action.   

10. On October 16, 2019, the Appraisal Action was settled and voluntarily 
dismissed with prejudice.   

11. On November 4, 2019, Plaintiff filed a Notice of Challenge to 
Confidential Treatment in the Appraisal Action pursuant to Court of Chancery 
Rule 5.1(f).  On November 18 and 19, 2019, Defendants unsealed the challenged 
documents.  

12. On February 26, 2020, Plaintiff, on behalf of herself and the other 
members of the Settlement Class, filed a Verified Class Action Complaint (the 
“Complaint”) captioned Searles v. DeMartini, et al., C.A. No. 2020-0136-KSJM 
(the “Action”), in the Court against Defendants.  The Complaint asserted claims 
against Defendants for purported breaches of fiduciary duty and aiding and 
abetting such breaches of fiduciary duty arising from Defendants’ (i) decision to 
cause Capital Bank to enter into the Merger Agreement, (ii) recommendation that 
Capital Bank’s stockholders approve the Merger, and (iii) purported failure to 
disclose all material information in the Definitive Proxy Statement. 

13. On March 24, 2020, Defendants moved to dismiss the Complaint.  On 
May 8, 2020, Defendants filed opening briefs in support of their motions to dismiss 
the Complaint; on June 22, 2020, Plaintiff filed her omnibus answering brief in 
opposition to Defendants’ motions to dismiss; and on July 16, 2020, Defendants 
filed their reply briefs in further support of their motions to dismiss.   
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14. On September 24, 2020, the Court held oral argument on the motions 
to dismiss, and on January 20, 2021, the Court issued a telephonic bench ruling 
denying Defendants’ motions to dismiss.  

15. On February 19, 2021, Defendants each filed an Answer and 
Affirmative Defenses to Complaint. 

16. On February 26, 2021, the Parties entered into a Stipulation and Order 
Governing the Production and Exchange of Confidential and Highly Confidential 
Information.  

17. On March 10 and 11, 2021, Plaintiff served subpoenas on Barclays 
Capital Inc. and Morgan Stanley & Co. LLC. 

18. Between March 2021 and April 2021, Defendants produced to 
Plaintiff all the discovery responses and documents that were exchanged in the 
Appraisal Action.  In total, Plaintiff received more than 40,000 documents from 
Defendants totaling nearly 280,000 pages and more than 80,000 documents from 
third parties totaling more than 350,000 pages.  Defendants and third parties also 
produced 15 deposition transcripts from the Appraisal Action and expert reports 
from the Appraisal Action.  Throughout March and April 2021, Plaintiff’s Lead 
Counsel reviewed the deposition transcripts from the Appraisal Action, the expert 
reports from the Appraisal Action, and tens of thousands of documents totaling 
hundreds of thousands of pages. 

19. On April 29, 2021, the Parties entered into a Stipulation and 
[Proposed] Order Regarding Case Schedule that contemplated that trial in the 
Action would commence on May 16, 2022. 

20. On April 30, 2021, both Plaintiff and Defendants submitted 
confidential mediation statements.  Plaintiff and Defendants participated in a full 
day of mediation on May 14, 2021 in front of Phillips ADR Enterprises, P.C. 
mediator Greg Danilow in an attempt to resolve the Action.  The Parties did not 
reach a resolution on May 14. 

21. Settlement discussions continued over the next couple of weeks and, 
on June 4, 2021, Mr. Danilow made a mediator’s proposal to resolve the matter.  
Thereafter, Plaintiff and Defendants continued to negotiate other aspects of a 
possible resolution, while separately considering the mediator’s proposal. 

22. On June 18, 2021, the parties agreed to a settlement in which Plaintiff 
agreed to fully and finally settle the claims asserted against Defendants in the 
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Action in exchange for a cash payment of $23,000,000 (the “Settlement Amount”).  
This settlement was reflected in a settlement term sheet executed by Plaintiff and 
Defendants on July 19, 2021 (the “Term Sheet”). 

23. On August 26, 2021, the Parties entered into the Stipulation of 
Settlement memorializing the final terms and conditions of the Settlement, and on 
__________, 2021, the Court entered a Scheduling Order directing that notice of 
the Settlement be provided to potential Class Members, and scheduling the 
Settlement Hearing to, among other things, consider whether to grant final 
approval to the Settlement. 

HOW DO I KNOW IF I AM AFFECTED BY THE SETTLEMENT? 

24. If you are a member of the Settlement Class, you are subject to the 
Settlement.  The Settlement Class consists of: 

All holders of Capital Bank common stock as of November 30, 2017, 
the date of the Closing of the Merger.   

Excluded from the Settlement Class are: (i) Defendants, Capital Bank, and First 
Horizon; (ii) members of the Immediate Family of the Individual Defendants; 
(iii) the parents, subsidiaries, and affiliates of Crestview Partners, L.P., Crestview-
NAFH, LLC, Crestview Advisors, L.L.C., Capital Bank, and First Horizon; 
(iv) any person who is, or was at the time of the Closing, an officer, director, or 
partner of Crestview Partners, L.P., Crestview-NAFH, LLC, Crestview Advisors, 
L.L.C., Capital Bank, or First Horizon, or any of their respective parents, 
subsidiaries, or affiliates, and members of the Immediate Family of such officers, 
directors, and partners; (v) Oak Hill Capital Partners III, L.P., Oak Hill Capital 
Management Partners III, L.P., or any of their respective parents, subsidiaries, or 
affiliates; (vi) GKC Strategic Value Master Fund, LP, GKC SV SMA I, LLC, 
Merlin Partners, LP, AAMAF LP, and Ancora Merlin, LP, or any of their 
respective parents, subsidiaries, or affiliates; (vii) any entity in which any 
Defendants or any other excluded person or entity has, or had at the time of the 
Closing, a controlling interest; and (viii) the legal representatives, agents, affiliates, 
heirs, successors, and assigns of any of the foregoing excluded persons or entities 
(the “Excluded Stockholders”). 

PLEASE NOTE:  The Settlement Class is a non-“opt-out” class pursuant to 
Delaware Court of Chancery Rules 23(a), 23(b)(1), and 23(b)(2).  Accordingly, 
Class Members do not have the right to exclude themselves from the Settlement 
Class.  
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WHAT ARE THE TERMS OF THE SETTLEMENT? 

25. In consideration of the settlement of the Released Plaintiff’s Claims 
(defined in paragraph 37 below) against Defendants and the other Defendants’ 
Releasees (defined in paragraph 37 below), Defendants will cause $23,000,000 in 
cash (the “Settlement Amount”) to be deposited into an interest-bearing escrow 
account for the benefit of the Settlement Class.  See paragraphs 29-36 below for 
details about the distribution of the Settlement proceeds to Eligible Class 
Members.  

WHAT ARE THE PARTIES’ REASONS FOR THE SETTLEMENT? 

26. Plaintiff and Plaintiff’s Lead Counsel thoroughly considered the facts 
and law underlying the claims asserted in the Action.  Although Plaintiff and 
Plaintiff’s Lead Counsel believe that the claims asserted have merit, the Court 
could have adopted Defendants’ view of the applicable legal standards or of the 
underlying evidence, and could enter judgment for Defendants, either dismissing 
the Action prior to trial or after trial.  Plaintiff and Plaintiff’s Lead Counsel also 
considered the expense and length of continued proceedings necessary to pursue 
Plaintiff’s claims against Defendants through trial, the uncertainty of appeals, and 
the collectability of any potential judgment.  

27. In light of the monetary recovery achieved, and based upon their 
investigation and prosecution of the case, and the information available to them 
through discovery and the settlement negotiations conducted with Defendants, 
Plaintiff and Plaintiff’s Lead Counsel have concluded that the terms and 
conditions of the Stipulation are fair, reasonable, and adequate to Plaintiff and the 
Settlement Class, and in their best interests.  The Settlement provides an 
immediate benefit in the form of a $23 million cash payment without the risk that 
continued litigation could result in obtaining no recovery or a smaller recovery 
after continued extensive and expensive litigation, including trial and appeals. 

28. Defendants deny all allegations of wrongdoing, fault, liability, or 
damage to Plaintiff as well as each and every other member of the Settlement 
Class, and further deny that Plaintiff has asserted a valid claim as to any of them.  
Defendants further deny that they engaged in any wrongdoing or committed, or 
aided or abetted, any violation of law or breach of duty and believe that they acted 
properly, in good faith, and in a manner consistent with their legal duties and have 
entered into the Settlement and the Stipulation solely to avoid the substantial 
burden, expense, inconvenience, and distraction of continued litigation and to 
resolve each of the Released Plaintiff’s Claims (defined in paragraph 37 below) as 
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against the Defendants’ Releasees (defined in paragraph 37 below).  The 
Settlement and the Stipulation shall in no event be construed as, or deemed to be, 
evidence of or an admission or concession on the part of any of the Defendants 
with respect to any claim or factual allegation or of any fault or liability or 
wrongdoing or damage whatsoever or any infirmity in the defenses that any of the 
Defendants have or could have asserted. 

HOW MUCH WILL MY PAYMENT FROM THE SETTLEMENT BE? 
HOW WILL I RECEIVE MY PAYMENT? 

29. Please Note: If you are eligible to receive a payment from the Net 
Settlement Fund, you do not have to submit a claim form in order to receive your 
payment. 

30. As stated above, the $23,000,000 Settlement Amount will be 
deposited into an interest-bearing escrow account for the benefit of the Settlement 
Class.  If the Settlement is approved by the Court and the Effective Date of the 
Settlement occurs, the Net Settlement Fund (that is, the Settlement Amount plus 
any and all interest earned thereon (the “Settlement Fund”) less:  (i) any Fee and 
Expense Award; (ii) all Notice and Administration Costs; (iii) any Taxes; and 
(iv) any other costs or fees approved by the Court) will be distributed in 
accordance with the proposed Plan of Allocation stated below or such other plan 
of allocation as the Court may approve. 

31. The Net Settlement Fund will not be distributed unless and until the 
Court has approved the Settlement and a plan of allocation, and the time for any 
petition for rehearing, appeal, or review, whether by certiorari or otherwise, has 
expired.  Approval of the Settlement is independent from approval of a plan of 
allocation.  Any determination with respect to a plan of allocation will not affect 
the Settlement, if approved.   

32. The Court may approve the Plan of Allocation as proposed or it may 
modify the Plan of Allocation without further notice to the Settlement Class.  Any 
Orders regarding any modification of the Plan of Allocation will be posted on the 
Settlement website, www.CapitalBankStockholderLitigation.com. 

PROPOSED PLAN OF ALLOCATION

33. The Net Settlement Fund will be distributed on a pro rata basis to 
“Eligible Class Members.”  “Eligible Class Members” will consist of all Class 
Members who held shares of Capital Bank common stock at the Merger’s Closing 
and therefore received or were entitled to receive the Merger Consideration for 
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their “Eligible Shares.”  “Eligible Shares” will be the number of shares of Capital 
Bank common stock held by Eligible Class Members at the Closing and for which 
Eligible Class Members received or were entitled to receive the Merger 
Consideration.2

34. Each Eligible Class Member will be eligible to receive a pro rata
payment from the Net Settlement Fund equal to the product of (i) the number of 
Eligible Shares held by the Eligible Class Member and (ii) the “Per-Share 
Recovery” for the Settlement, which will be determined by dividing the total 
amount of the Net Settlement Fund by the total number of Eligible Shares.   

35. Payments from the Net Settlement Fund to Eligible Class Members 
will be made in the same manner in which Eligible Class Members received the 
Merger Consideration.  Accordingly, if your shares of Capital Bank common stock 
were held in “street name” and the Merger Consideration was deposited into your 
brokerage account, your broker will be responsible for depositing your Settlement 
payment into that same brokerage account. 

36. Subject to Court approval in the Class Distribution Order, Plaintiff’s 
Lead Counsel will direct the Settlement Administrator to conduct the distribution 
of the Net Settlement Fund to Eligible Class Members as follows: 

(i) With respect to shares of Capital Bank common stock held of 
record at the Closing by the Depository Trust & Clearing Corporation, including its 
subsidiary the Depository Trust Company (collectively, “DTCC”), through its 
nominee Cede & Co., Inc. (“Cede”), the Settlement Administrator will cause that 
portion of the Net Settlement Fund to be allocated to Eligible Class Members who 
held their shares through DTCC Participants to be paid to DTCC.  DTCC shall 
then distribute that portion of the Net Settlement Fund among the DTCC 
Participants by paying each the Per-Share Recovery times its respective Closing 
Security Position,3 using the same mechanism that DTCC used to distribute the 
Merger Consideration and subject to payment suppression instructions with respect 
to Excluded Shares and any other shares ineligible for recovery from the 

2 “Eligible Class Members” do not include any of the “Excluded Stockholders” (as 
defined in the Stipulation) and “Eligible Shares” do not include any of the 
“Excluded Shares” (as defined in the Stipulation). 

3 For each DTCC Participant, the “Closing Security Position” is the number of 
shares of Capital Bank common stock reflected on the DTCC allocation report 
used by DTCC to distribute the Merger Consideration. 
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Settlement.  The DTCC Participants and their respective customers, including any 
intermediaries, shall then ensure pro rata payment to each Eligible Class Member 
based on the number of Eligible Shares beneficially owned by such Eligible Class 
Members. 

(ii) With respect to shares of Capital Bank common stock held of 
record at the Closing other than by Cede, as nominee for DTCC (a “Closing Non-
Cede Record Position”), the payment with respect to each such Closing Non-Cede 
Record Position shall be made by the Settlement Administrator from the Net 
Settlement Fund directly to the record owner of each Closing Non-Cede Record 
Position in an amount equal to the Per-Share Recovery times the number of 
Eligible Shares comprising such Closing Non-Cede Record Position. 

(iii) A person who purchased shares of Capital Bank common stock 
on or before November 30, 2017 but had not settled those shares at the Merger’s 
Closing (“Non-Settled Shares”) shall be treated as an Eligible Class Member (and 
their shares treated as Eligible Shares) with respect to those Non-Settled Shares, 
and a person who sold those Non-Settled Shares on or before November 30, 2017 
shall not be treated as an Eligible Class Member with respect to those Non-Settled 
Shares. 

(iv) In the event that any payment from the Net Settlement Fund is 
undeliverable or in the event a check is not cashed by the stale date (i.e., more than 
six months from the check’s issue date), the DTCC Participants or the holder of a 
Closing Non-Cede Record Position shall follow their respective policies with 
respect to further attempted distribution or escheatment. 

WHAT WILL HAPPEN IF THE SETTLEMENT IS APPROVED?  WHAT 
CLAIMS WILL THE SETTLEMENT RELEASE? 

37. If the Settlement is approved, the Court will enter a judgment (the 
“Judgment”).  Pursuant to the Judgment, the Action will be dismissed with 
prejudice and the following releases will occur:  

(i) Release of Claims by Plaintiff and the Settlement Class:  Upon the 
Effective Date of the Settlement, Plaintiff and each of the other Class Members, on 
behalf of themselves, and their respective heirs, executors, administrators, 
predecessors, successors, and assigns in their capacities as such, will have fully, 
finally, and forever compromised, settled, released, resolved, relinquished, waived, 
and discharged each and every Released Plaintiff’s Claim (defined below) against 
Defendants and the other Defendants’ Releasees (defined below), and will forever 
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be enjoined from prosecuting any or all of the Released Plaintiff’s Claims against 
the Defendants’ Releasees. 

“Released Plaintiff’s Claims” means any and all claims and causes of action 
of every nature and description, whether known claims or Unknown Claims 
(defined below), contingent or absolute, liquidated or not liquidated, accrued or 
unaccrued, suspected or unsuspected, disclosed or undisclosed, apparent or not 
apparent, foreseen or unforeseen, matured or not matured, which now exist, 
heretofore or previously existed, or may hereafter exist including, but not limited 
to, any claims arising under federal, state, common, or foreign law, that Plaintiff or 
any other member of the Settlement Class (i) asserted in the Complaint or 
(ii) could have asserted or could in the future assert in any forum that concern, 
arise out of, refer to, are based upon, or are related to the allegations, transactions, 
facts, matters, occurrences, representations, statements, or omissions alleged, 
involved, set forth, or referred to in the Action and relate in any way to the 
purchase, sale, ownership, and/or holding of Capital Bank securities.  Released 
Plaintiff’s Claims do not include any claims relating to the enforcement of the 
Settlement.   

“Defendants’ Releasees” means, whether or not each or all of the following 
persons or entities were named, served with process, or appeared in the Action, 
(i) Defendants, (ii) Capital Bank and First Horizon, and (iii) all current and former 
officers, directors, employees, agents, fiduciaries, partnerships, general or limited 
partners or partnerships, joint ventures, controlling persons, parents, subsidiaries, 
divisions, direct or indirect affiliates, associated entities, stockholders, principals, 
officers, managers, directors, managing directors, members, managing members, 
managing agents, predecessors, predecessors-in-interest, successors, successors-in-
interest, assigns, advisors, financial or investment advisors, personal or legal 
representatives, heirs, estates, administrators, insurers, and attorneys (including 
Defendants’ Counsel) of Defendants, Capital Bank, or First Horizon, any members 
of any Defendant’s Immediate Family, or any trust of which any Defendant is the 
settlor or which is for the benefit of any Defendant and/or member(s) of any 
Defendant’s Immediate Family.  

(ii) Release of Claims by Defendants:  Upon the Effective Date of the 
Settlement, Defendants, on behalf of themselves, and their respective heirs, 
executors, administrators, predecessors, successors, and assigns in their capacities 
as such, will have fully, finally, and forever compromised, settled, released, 
resolved, relinquished, waived, and discharged each and every Released 
Defendants’ Claim (defined below) against Plaintiff and the other Plaintiff’s 
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Releasees (defined below), and will forever be enjoined from prosecuting any or 
all of the Released Defendants’ Claims against the Plaintiff’s Releasees. 

“Released Defendants’ Claims” means any and all claims and causes of 
action of every nature and description, whether known claims or Unknown Claims, 
contingent or absolute, liquidated or not liquidated, accrued or unaccrued, 
suspected or unsuspected, disclosed or undisclosed, apparent or not apparent, 
foreseen or unforeseen, matured or not matured, which now exist, heretofore or 
previously existed, or may hereafter exist including, but not limited to, any claims 
arising under federal, state, common, or foreign law, that arise out of or relate to 
the institution, prosecution, or settlement of the claims asserted in the Action 
against the Defendants.  Released Defendants’ Claims do not include any claims 
relating to the enforcement of the Settlement.  

“Plaintiff’s Releasees” means (i) Plaintiff and all other Class Members, and 
(ii) all current and former officers, directors, employees, agents, fiduciaries, 
partnerships, general or limited partners or partnerships, joint ventures, controlling 
persons, parents, subsidiaries, divisions, direct or indirect affiliates, associated 
entities, stockholders, principals, officers, managers, directors, managing directors, 
members, managing members, managing agents, predecessors, predecessors-in-
interest, successors, successors-in-interest, assigns, advisors, financial or 
investment advisors, personal or legal representatives, heirs, estates, 
administrators, insurers, and attorneys (including Plaintiff’s Counsel) of Plaintiff or 
any other Class Member, any members of Plaintiff or any other Class Member’s 
Immediate Family, or any trust of which Plaintiff or any other Class Member is the 
settlor or which is for the benefit of any Plaintiff or any other Class Member and/or 
member(s) of Plaintiff or any other Class Member’s Immediate Family. 

“Unknown Claims” means any Released Plaintiff’s Claims which Plaintiff 
or any other Class Member does not know or suspect to exist in his, her, or its 
favor at the time of the release of such claims, and any Released Defendants’ 
Claims which any Defendant does not know or suspect to exist in his, her, or its 
favor at the time of the release of such claims, which, if known by him, her, or it, 
might have affected his, her, or its decision(s) with respect to this Settlement.  With 
respect to any and all Released Claims, the Parties stipulate and agree that, upon 
the Effective Date of the Settlement, Plaintiff and Defendants shall expressly 
waive, and each of the other Class Members shall be deemed to have waived, and 
by operation of the Judgment shall have expressly waived, any and all provisions, 
rights, and benefits conferred by any law of any state or territory of the United 
States, or principle of common law or foreign law, which is similar, comparable, or 
equivalent to California Civil Code §1542, which provides: 
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A general release does not extend to claims that the creditor or 
releasing party does not know or suspect to exist in his or her favor at 
the time of executing the release and that, if known by him or her, 
would have materially affected his or her settlement with the debtor or 
released party. 

Plaintiff and Defendants acknowledge, and each of the other Class Members shall 
be deemed by operation of law to have acknowledged, that the foregoing waiver 
was separately bargained for and a key element of the Settlement. 

By Order of the Court, until entry of the entry of the Judgment, all 
proceedings in the Action other than proceedings necessary to carry out or enforce 
the terms and conditions of the Stipulation have been stayed and Plaintiff, and all 
other Settlement Class Members, are barred and enjoined from commencing, 
prosecuting, instigating, or in any way participating in the commencement or 
prosecution of any Released Plaintiff’s Claim, either directly, representatively, 
derivatively, or in any other capacity, against any Defendants’ Releasees. 

38. Plaintiff’s Counsel have not received any payment for their services 
in pursuing claims against Defendants on behalf of the Settlement Class, nor have 
Plaintiff’s Counsel been paid for their litigation expenses incurred in connection 
with the Action.  Before final approval of the Settlement, Plaintiff’s Lead Counsel 
will apply to the Court for an award of attorneys’ fees and litigation expenses to 
Plaintiff’s Counsel in connection with achieving the creation of the Settlement 
Fund (“Fee and Expense Award”) in an amount not to exceed $4,600,000.  The 
Court will determine the amount of the Fee and Expense Award.  The Fee and 
Expense Award will be paid solely from (and out of) the Settlement Fund in 
accordance with the terms of the Stipulation.  Class Members are not personally 
liable for any such fees or expenses. 

WHEN AND WHERE WILL THE SETTLEMENT HEARING BE HELD?  DO 
I HAVE TO COME TO THE HEARING?  MAY I SPEAK AT THE HEARING   

IF I DON’T LIKE THE SETTLEMENT? 

39. Class Members do not need to attend the Settlement Hearing.  
The Court will consider any submission made in accordance with the 
provisions below even if a Class Member does not attend the Settlement 

HOW WILL PLAINTIFF’S COUNSEL BE PAID?
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Hearing.  Class Members can recover from the Settlement without attending 
the Settlement Hearing.

40. Please Note:  The date and time of the Settlement Hearing may 
change without further written notice to Class Members.  In addition, the ongoing 
COVID-19 health emergency is a fluid situation that creates the possibility that the 
Court may decide to conduct the Settlement Hearing by video or telephonic 
conference, or otherwise allow Class Members to appear at the hearing by phone 
or video, without further written notice to Class Members.  In order to determine 
whether the date and time of the Settlement Hearing have changed, or 
whether Class Members must or may participate by phone or video, it is 
important that you monitor the Court’s docket and the Settlement website, 
www.CapitalBankStockholderLitigation.com, before making any plans to 
attend the Settlement Hearing.  Any updates regarding the Settlement 
Hearing, including any changes to the date or time of the hearing or updates 
regarding in-person or telephonic appearances at the hearing, will be posted 
to the Settlement website, www.CapitalBankStockholderLitigation.com.  
Also, if the Court requires or allows Class Members to participate in the 
Settlement Hearing by telephone or video conference, the information needed 
to access the conference will be posted to the Settlement website, 
www.CapitalBankStockholderLitigation.com.

41. The Settlement Hearing will be held on November 17, 2021 at 1:30 
p.m., before The Honorable Kathaleen St. J. McCormick, Chancellor, either in 
person at the Court of Chancery of the State of Delaware, New Castle County, 
Leonard L. Williams Justice Center, 500 North King Street, Wilmington, 
Delaware 19801, or by telephone or videoconference (in the discretion of the 
Court), to determine, among other things: (i) whether the Action may be 
permanently maintained as a non-opt out class action and whether the Settlement 
Class should be certified permanently, for purposes of the Settlement, pursuant to 
Court of Chancery Rules 23(a), 23(b)(1), and 23(b)(2); (ii) whether Plaintiff may 
be permanently designated as representative for the Settlement Class and 
Plaintiff’s Lead Counsel, Bernstein Litowitz Berger & Grossmann LLP, as counsel 
for the Settlement Class, and whether Plaintiff and Plaintiff’s Lead Counsel have 
adequately represented the interests of the Settlement Class in the Action; 
(iii) whether the proposed Settlement on the terms and conditions provided for in 
the Stipulation is fair, reasonable, and adequate to the Settlement Class, and should 
be approved by the Court; (iv) whether a Judgment, substantially in the form 
attached as Exhibit D to the Stipulation, should be entered dismissing the Action 
with prejudice against Defendants; (v) whether the proposed Plan of Allocation of 
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the Net Settlement Fund is fair and reasonable, and should therefore be approved; 
(vi) whether the application by Plaintiff’s Lead Counsel for an award of attorneys’ 
fees and litigation expenses should be approved; and (vii) any other matters that 
may properly be brought before the Court in connection with the Settlement.   

42. Any Class Member may object to the Settlement, the proposed Plan 
of Allocation, or Plaintiff’s Lead Counsel’s application for an award of attorneys’ 
fees and litigation expenses (“Objector”).  Objections must be in writing.  To 
object, you must (1) file any written objection, together with copies of all other 
papers and briefs supporting the objection, with the Register in Chancery at the 
address set forth below on or before November 2, 2021; (2) serve the papers 
(electronically by File & ServeXpress, by hand, by First-Class U.S. Mail, or by 
express service) on Plaintiff’s Lead Counsel and Defendants’ Counsel at the 
addresses set forth below so that the papers are received on or before November 
2, 2021; and (3) email a copy of your objection to markl@blbglaw.com, 
hardimanj@sullcrom.com, dicamillo@rlf.com, barlow@abramsbayliss.com, and 
lawrence.portnoy@davispolk.com by November 2, 2021. 

REGISTER IN CHANCERY

Register in Chancery 
Court of Chancery of the State of Delaware 

New Castle County 
Leonard L. Williams Justice Center

500 North King Street
Wilmington, Delaware 19801

PLAINTIFF’S LEAD COUNSEL

Mark Lebovitch 
Bernstein Litowitz Berger &  

Grossmann LLP 
1251 Avenue of the Americas 
New York, New York 10020 

DEFENDANTS’ COUNSEL

John L. Hardiman 
Sullivan & Cromwell LLP 

125 Broad Street 
New York, New York 10004-2498 

Lawrence Portnoy 
Davis Polk & Wardwell LLP 

450 Lexington Avenue 
New York, New York 10017 
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Raymond J. DiCamillo 
Richards, Layton & Finger, P.A. 

920 North King Street 
Wilmington, Delaware 19801 

Michael A. Barlow 
Abrams & Bayliss LLP 

20 Montchanin Road, Suite 200 
Wilmington, Delaware 19807 

43. Any objections must identify the case name and civil action number, 
“Searles v. DeMartini, et al., C.A. No. 2020-0136-KSJM,” and they must: (i) state 
the name, address, and telephone number of the Objector and, if represented by 
counsel, the name, address, and telephone number of his, her, or its counsel; (ii) be 
signed by the Objector; (iii) contain a specific, written statement of the 
objection(s) and the specific reason(s) for the objection(s), including any legal and 
evidentiary support the Objector wishes to bring to the Court’s attention, and if the 
Objector has indicated that he, she, or it intends to appear at the Settlement 
Hearing, the identity of any witnesses the Objector may call to testify and any 
exhibits the Objector intends to introduce into evidence at the hearing; and 
(iv) include documentation sufficient to prove that the Objector is a member of the 
Settlement Class (i.e., held shares of Capital Bank common stock as of November 
30, 2017).  Documentation establishing that an Objector is a member of the 
Settlement Class must consist of copies of monthly brokerage account statements 
or an authorized statement from the Objector’s broker containing the transactional 
and holding information found in an account statement. 

44. You may file a written objection without having to appear at the 
Settlement Hearing.  You may not, however, appear at the Settlement Hearing to 
present your objection unless you first file and serve a written objection in 
accordance with the procedures described above, unless the Court orders 
otherwise.  

45. If you wish to be heard orally at the hearing in opposition to the 
approval of the Settlement, the Plan of Allocation, or Plaintiff’s Lead Counsel’s 
application for an award of attorneys’ fees and litigation expenses, assuming you 
timely file and serve a written objection as described above, you must also file a 
notice of appearance with the Register in Chancery and serve it on Plaintiff’s Lead 
Counsel and on Defendants’ Counsel at the mailing and email addresses set forth 
in paragraph 42 above so that the notice is received on or before November 2, 
2021.  Persons who intend to object and desire to present evidence at the 
Settlement Hearing must include in their written objection or notice of appearance 
the identity of any witnesses they may call to testify and exhibits they intend to 
introduce into evidence at the hearing.  Such persons may be heard orally at the 
discretion of the Court. 
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46. You are not required to hire an attorney to represent you in making 
written objections or in appearing at the Settlement Hearing.  However, if you 
decide to hire an attorney, it will be at your own expense, and that attorney must 
file a notice of appearance with the Court and serve it on Plaintiff’s Lead Counsel 
and Defendants’ Counsel at the mailing and email addresses set forth in paragraph 
42 above so that the notice is received on or before November 2, 2021. 

47. The Settlement Hearing may be adjourned by the Court without 
further written notice to Class Members.  If you intend to attend the Settlement 
Hearing, you should confirm the date and time with Plaintiff’s Lead Counsel.  

48. Unless the Court orders otherwise, any Class Member who does 
not object in the manner described above will be deemed to have waived any 
objection and shall be forever foreclosed from making any objection to the 
proposed Settlement, the proposed Plan of Allocation, or Plaintiff’s Lead 
Counsel’s application for an award of attorneys’ fees and litigation expenses.  
Class Members do not need to appear at the Settlement Hearing or take any 
other action to indicate their approval.

CAN I SEE THE COURT FILE?  WHOM SHOULD I CONTACT IF I HAVE 
QUESTIONS? 

49. This Notice contains only a summary of the terms of the proposed 
Settlement.  For more detailed information about the matters involved in the 
Action, you are referred to the papers on file in the Action, including the 
Stipulation, which may be inspected during regular office hours at the Office of 
the Register in Chancery in the Court of Chancery of the State of Delaware, New 
Castle County, Leonard L. Williams Justice Center, 500 North King Street, 
Wilmington, Delaware 19801.  Additionally, copies of the Stipulation, the 
Complaint, and any related orders entered by the Court will be posted on the 
Settlement website, www.CapitalBankStockholderLitigation.com.  If you have 
questions regarding the Settlement, you may contact the Settlement Administrator: 
Capital Bank Stockholder Litigation, c/o A.B. Data, Ltd., P.O. Box 173067, 
Milwaukee, Wisconsin 53217, 1-877-888-8410, 
info@CapitalBankStockholderLitigation.com, or Plaintiff’s Lead Counsel:  Mark 
Lebovitch, Bernstein Litowitz Berger & Grossmann LLP, 1251 Avenue of the 
Americas, 44th Floor, New York, New York 10020, 1-800-380-8496, 
settlements@blbglaw.com 
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WHAT IF I HELD SHARES ON SOMEONE ELSE’S BEHALF?

50. If you are a broker or other nominee that held shares of Capital Bank 
common stock on November 30, 2017 for the beneficial interest of persons or 
entities other than yourself, you are requested to either: (i) within seven (7) 
calendar days of receipt of this Notice, request from the Settlement Administrator 
sufficient copies of this Notice to forward to all such beneficial owners and within 
seven (7) calendar days of receipt of those Notices forward them to all such 
beneficial owners; or (ii) within seven (7) calendar days of receipt of this Notice, 
provide a list of the names, addresses, and, if available, email addresses of all such 
beneficial owners to Capital Bank Stockholder Litigation, c/o A.B. Data, Ltd., 
P.O. Box 173067, Milwaukee, Wisconsin 53217.  If you choose the second option, 
the Settlement Administrator will send a copy of the Notice to the beneficial 
owners. 

51. Upon full compliance with these directions, such nominees may seek 
reimbursement of their reasonable expenses actually incurred by providing the 
Settlement Administrator with proper documentation supporting the expenses for 
which reimbursement is sought.  A copy of this Notice may also be obtained from 
the Settlement website, www.CapitalBankStockholderLitigation.com, by calling 
the Settlement Administrator toll free at 1-877-888-8410, or by emailing the 
Settlement Administrator at info@CapitalBankStockholderLitigation.com. 

DO NOT CALL OR WRITE THE COURT OR THE OFFICE OF 
THE REGISTER IN CHANCERY REGARDING THIS NOTICE.

Dated: _____________, 2021  BY ORDER OF THE COURT OF  
CHANCERY OF THE STATE OF  
DELAWARE 



EXHIBIT C 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

SANDRA SEARLES, individually and 
on behalf of all others similarly situated, 

Plaintiff, 

v. 

RICHARD M. DEMARTINI, 
CHRISTOPHER G. MARSHALL, R. 
EUGENE TAYLOR, CRESTVIEW 
PARTNERS, L.P., CRESTVIEW-
NAFH, LLC and CRESTVIEW 
ADVISORS, L.L.C.  

Defendants. 

C.A. No. 2020-0136-KSJM 

SUMMARY NOTICE OF PENDENCY AND PROPOSED SETTLEMENT 
OF STOCKHOLDER CLASS ACTION, SETTLEMENT HEARING,  

AND RIGHT TO APPEAR 

TO: All holders of Capital Bank Financial Corporation (“Capital Bank”) 
common stock as of November 30, 2017, the date of the consummation 
of the merger of Capital Bank and First Horizon Bank (the “Merger”) 
(the “Settlement Class”).1

PLEASE READ THIS NOTICE CAREFULLY.  YOUR RIGHTS WILL BE 
AFFECTED BY A CLASS ACTION LAWSUIT PENDING IN THIS 
COURT.

1 Certain persons and entities are excluded from the Settlement Class by definition, 
as set forth in the full Notice of Pendency and Proposed Settlement of Stockholder 
Class Action, Settlement Hearing, and Right to Appear (the “Notice”), available at 
www.CapitalBankStockholderLitigation.com. 
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YOU ARE HEREBY NOTIFIED, pursuant to an Order of the Court of 
Chancery of the State of Delaware (the “Court”), that the above-captioned 
stockholder class action (the “Action”) is pending in the Court. 

YOU ARE ALSO NOTIFIED that Plaintiff in the Action, on behalf of 
herself and the Settlement Class, has reached a proposed settlement of the Action 
for $23,000,000 in cash (the “Settlement”).  If approved by the Court, the 
Settlement will resolve all claims in the Action. 

A hearing (the “Settlement Hearing”) will be held on November 17, 2021 at 
1:30 p.m., before The Honorable Kathaleen St. J. McCormick, Chancellor, either 
in person at the Court of Chancery of the State of Delaware, New Castle County, 
Leonard L. Williams Justice Center, 500 North King Street, Wilmington, Delaware 
19801, or by telephone or videoconference (in the discretion of the Court), to 
determine, among other things: (i) whether the Action may be permanently 
maintained as a non-opt out class action and whether the Settlement Class should 
be certified permanently, for purposes of the Settlement, pursuant to Court of 
Chancery Rules 23(a), 23(b)(1), and 23(b)(2); (ii) whether Plaintiff may be 
permanently designated as representative for the Settlement Class and Plaintiff’s 
Lead Counsel, Bernstein Litowitz Berger & Grossmann LLP, as counsel for the 
Settlement Class, and whether Plaintiff and Plaintiff’s Lead Counsel have 
adequately represented the interests of the Settlement Class in the Action; 
(iii) whether the proposed Settlement on the terms and conditions provided for in 
the Stipulation and Agreement of Settlement, Compromise, and Release dated 
August 26, 2021 (the “Stipulation”) is fair, reasonable, and adequate to the 
Settlement Class, and should be approved by the Court; (iv) whether a Judgment, 
substantially in the form attached as Exhibit D to the Stipulation, should be entered 
dismissing the Action with prejudice against Defendants; (v) whether the proposed 
Plan of Allocation of the Net Settlement Fund is fair and reasonable, and should 
therefore be approved; (vi) whether the application by Plaintiff’s Lead Counsel for 
an award of attorneys’ fees and litigation expenses should be approved; and 
(vii) any other matters that may properly be brought before the Court in connection 
with the Settlement. 

The ongoing COVID-19 health emergency is a fluid situation that creates the 
possibility that the Court may decide to conduct the Settlement Hearing by video 
or telephonic conference, or otherwise allow Class Members to appear at the 
hearing by phone or video, without further written notice to Class Members.  In 
order to determine whether the date and time of the Settlement Hearing have 
changed, or whether Class Members must or may participate by phone or video, it 
is important that you monitor the Court’s docket and the Settlement website, 
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www.CapitalBankStockholderLitigation.com, before making any plans to attend 
the Settlement Hearing.  Any updates regarding the Settlement Hearing, including 
any changes to the date or time of the hearing or updates regarding in-person or 
telephonic appearances at the hearing, will be posted to the Settlement website, 
www.CapitalBankStockholderLitigation.com.  Also, if the Court requires or allows 
Class Members to participate in the Settlement Hearing by telephone or video 
conference, the information needed to access the conference will be posted to the 
Settlement website, www.CapitalBankStockholderLitigation.com. 

If you are a member of the Settlement Class, your rights will be affected 
by the pending Action and the Settlement, and you may be entitled to share in 
the Net Settlement Fund.  If you have not yet received the Notice, you may 
obtain a copy of the Notice by contacting the Settlement Administrator at Capital 
Bank Stockholder Litigation, c/o A.B. Data, Ltd., P.O. Box 173067, Milwaukee, 
WI 53217, 1-877-888-8410, info@CapitalBankStockholderLitigation.com.  A 
copy of the Notice can also be downloaded from the Settlement website, 
www.CapitalBankStockholderLitigation.com. 

If the Settlement is approved by the Court and the Effective Date occurs, the 
Net Settlement Fund will be distributed on a pro rata basis to “Eligible Class 
Members” in accordance with the proposed Plan of Allocation stated in the Notice 
or such other plan of allocation as is approved by the Court.  Under the proposed 
Plan of Allocation, “Eligible Class Members” consist of Class Members who held 
shares of Capital Bank common stock at the Merger’s Closing and therefore 
received or were entitled to receive the Merger Consideration for their Eligible 
Shares.  Pursuant to the proposed Plan of Allocation, each Eligible Class Member 
will be eligible to receive a pro rata payment from the Net Settlement Fund equal 
to the product of (i) the number of Eligible Shares held by the Eligible Class 
Member and (ii) the “Per-Share Recovery” for the Settlement, which will be 
determined by dividing the total amount of the Net Settlement Fund by the total 
number of Eligible Shares.  As explained in further detail in the Notice, pursuant to 
the Plan of Allocation, payments from the Net Settlement Fund to Eligible Class 
Members will be made in the same manner in which Eligible Class Members 
received the Merger Consideration.  Eligible Class Members do not have to submit 
a claim form to receive a payment from the Settlement. 

Any objections to the proposed Settlement, the proposed Plan of Allocation, 
or Plaintiff’s Lead Counsel’s application for an award of attorneys’ fees and 
litigation expenses in connection with the Settlement must be filed with the 
Register in Chancery in the Court of Chancery of the State of Delaware and 
delivered to Plaintiff’s Lead Counsel and Defendants’ Counsel such that they are 
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received no later than November 2, 2021, in accordance with the instructions set 
forth in the Notice. 

Please do not contact the Court or the Office of the Register in 
Chancery regarding this notice.  All questions about this notice, the proposed 
Settlement, or your eligibility to participate in the Settlement should be 
directed to the Settlement Administrator or Plaintiff’s Lead Counsel.

Requests for the Notice should be made to the Settlement Administrator: 

Capital Bank Stockholder Litigation 
c/o A.B. Data, Ltd. 
P.O. Box 173067 

Milwaukee, WI 53217 
1-877-888-8410 

info@CapitalBankStockholderLitigation.com 
www.CapitalBankStockholderLitigation.com 

Inquiries, other than requests for the Notice, should be made to Plaintiff’s 
Lead Counsel: 

Mark Lebovitch 
Bernstein Litowitz Berger & Grossmann LLP 

1251 Avenue of the Americas, 44th Floor 
New York, New York 10020 

1-800-380-8496 
settlements@blbglaw.com 

BY ORDER OF THE COURT OF  
CHANCERY OF THE STATE OF 
DELAWARE  



EXHIBIT D

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

SANDRA SEARLES, individually and 
on behalf of all others similarly situated,

Plaintiff,

v.

RICHARD M. DEMARTINI, 
CHRISTOPHER G. MARSHALL, R. 
EUGENE TAYLOR, CRESTVIEW 
PARTNERS, L.P., CRESTVIEW-
NAFH, LLC and CRESTVIEW 
ADVISORS, L.L.C. 

Defendants.

C.A. No. 2020-0136-KSJM

[PROPOSED] ORDER AND FINAL JUDGMENT

On this ___ day of _________, 2021, a hearing having been held before this 

Court to determine whether the terms and conditions of the Stipulation and 

Agreement of Settlement, Compromise, and Release dated August 26, 2021 (the 

“Stipulation”),1 which is incorporated herein by reference, and the terms and 

conditions of the settlement proposed in the Stipulation (the “Settlement”), are fair, 

reasonable, and adequate for the settlement of all Released Claims in the above-

captioned action (the “Action”), and whether an order and final judgment should be 

1 Capitalized terms (other than proper nouns) that are not defined herein shall have 
the same meanings set forth in the Stipulation.
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entered in the Action; and the Court having considered all matters submitted to it at 

the hearing and otherwise for the reasons stated herein; 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECREED, this ___ day of ___________, 2021, as follows:  

1. Jurisdiction:  The Court has jurisdiction over the subject matter of the 

Action, and all matters relating to the Settlement, as well as personal jurisdiction 

over Plaintiffs, Defendants, and each of the Settlement Class Members.

2. Notice: The Court finds that the dissemination of the Notice and 

publication of the Summary Notice were implemented in accordance with the 

Scheduling Order entered on ________, 2021 (the “Scheduling Order”) and 

constituted the best notice practicable under the circumstances and satisfied the 

requirements of Court of Chancery Rule 23, due process, and all other applicable 

law and rules.  

3. Class Certification: The Court hereby finally certifies the Action as a 

non-opt out class action pursuant to Court of Chancery Rules 23(a), 23(b)(1), and 

23(b)(2), on behalf of a Settlement Class consisting of all holders of Capital Bank 

common stock as of November 30, 2017, the date of the Closing, excluding 

(i) Defendants, Capital Bank, and First Horizon; (ii) members of the Immediate 

Family of the Individual Defendants; (iii) the parents, subsidiaries, and affiliates of 

Crestview Partners, L.P., Crestview-NAFH, LLC, Crestview Advisors, L.L.C., 
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Capital Bank, and First Horizon; (iv) any person who is, or was at the time of the 

Closing, an officer, director, or partner of Crestview Partners, L.P., Crestview-

NAFH, LLC, Crestview Advisors, L.L.C., Capital Bank, or First Horizon, or any of 

their respective parents, subsidiaries, or affiliates, and members of the Immediate 

Family of such officers, directors, and partners; (v) Oak Hill Capital Partners III, 

L.P., Oak Hill Capital Management Partners III, L.P., or any of their respective 

parents, subsidiaries, or affiliates; (vi) GKC Strategic Value Master Fund, LP, GKC 

SV SMA I, LLC, Merlin Partners, LP, AAMAF LP, and Ancora Merlin, LP, or any 

of their respective parents, subsidiaries, or affiliates; (vii) any entity in which any 

Defendants or any other excluded person or entity has, or had at the time of the 

Closing, a controlling interest; and (viii) the legal representatives, agents, affiliates, 

heirs, successors, and assigns of any of the foregoing excluded persons or entities. 

4. The Court hereby appoints Plaintiff Sandra Searles as Class 

Representative for the Settlement Class and Bernstein Litowitz Berger & Grossmann 

LLP (“Plaintiff’s Lead Counsel”) as Class Counsel for the Settlement Class.  

Plaintiff and Plaintiff’s Lead Counsel have fairly and adequately represented the 

Settlement Class both in terms of prosecuting the Action and for purposes of entering 

into and implementing the Settlement.

5.  Class Findings:  The Court confirms that each element required for 

certification of the Settlement Class pursuant to Court of Chancery Rules 23(a), 
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23(b)(1), and 23(b)(2) has been met in that: (a) the Settlement Class Members are so 

numerous that their joinder in the Action would be impracticable; (b) there are 

questions of law and fact common to the Settlement Class; (c) the claims of Plaintiff 

are typical of the claims of the Settlement Class; (d) in connection with both the 

prosecution of the Action as well as the Settlement, Plaintiff and Plaintiff’s Lead 

Counsel have and will fairly and adequately represent and protect the interests of the 

Settlement Class; (e) the prosecution of separate actions by individual Settlement 

Class Members would create a risk of inconsistent adjudications with respect to 

individual members of the Settlement Class which would establish incompatible 

standards of conduct for Defendants; (f) adjudications with respect to individual 

members of the Settlement Class would as a practical matter be dispositive of the 

interests of the other members of the Settlement Class who are not parties to the 

adjudications, or substantially impair or impede their ability to protect their interests; 

and (g) Defendants have acted or refused to act on grounds generally applicable to 

the Settlement Class and Plaintiff sought relief with respect to the Settlement Class 

as a whole.

6. Final Settlement Approval and Dismissal of Claims: The 

Stipulation and the terms of the Settlement as described in the Stipulation and the 

Notice are found to be fair, reasonable, and adequate, and are hereby approved. The 
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Parties are hereby authorized and directed to comply with and to consummate the 

Settlement in accordance with the terms and provisions set forth in the Stipulation.

7. The Action against the Defendants is hereby finally and fully settled, 

compromised, and dismissed, on the merits and with prejudice; the Released 

Plaintiff’s Claims are hereby finally and fully compromised, settled, released, 

discharged, and dismissed with prejudice as against the Defendants’ Releasees; and 

the Released Defendants’ Claims are hereby finally and fully compromised, settled, 

released, discharged, and dismissed with prejudice as against the Plaintiff’s 

Releasees. The Parties shall bear their own costs and expenses, except as otherwise 

expressly provided in the Stipulation.

8. The Settlement Administrator shall make distributions to Eligible 

Class Members in the manner and subject to the conditions set forth in the 

Stipulation and the Plan of Allocation.

9. Binding Effect: This Judgment and the Stipulation are and shall be 

binding upon and shall inure to the benefit of each and any of the Defendants’ 

Releasees and each and any of the Plaintiff’s Releasees (including the Settlement 

Class Members) and the respective legal representatives, heirs, executors, 

administrators, transferees, successors and assigns of all such foregoing persons and 

entities and upon any corporation, partnership, or other entity into or with which any 

party may merge, consolidate, or reorganize.
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10. Releases:  The Court orders that:

a. Upon the Effective Date of the Settlement, Plaintiff and each of the 

other Class Members, on behalf of themselves, and their respective heirs, executors, 

administrators, predecessors, successors, and assigns in their capacities as such, shall 

be deemed to have, and by operation of law and of this Judgment shall have, fully, 

finally, and forever compromised, settled, released, resolved, relinquished, waived, 

and discharged each and every Released Plaintiff’s Claim against Defendants and 

the other Defendants’ Releasees, and shall forever be enjoined from prosecuting any 

or all of the Released Plaintiff’s Claims against the Defendants’ Releasees.

i. “Defendants’ Releasees” means, whether or not each or all of the 

following persons or entities were named, served with process, or appeared in the 

action, (i) Defendants, (ii) Capital Bank and First Horizon, and (iii) all current and 

former officers, directors, employees, agents, fiduciaries, partnerships, general or 

limited partners or partnerships, joint ventures, controlling persons, parents, 

subsidiaries, divisions, direct or indirect affiliates, associated entities, stockholders, 

principals, officers, managers, directors, managing directors, members, managing 

members, managing agents, predecessors, predecessors-in-interest, successors, 

successors-in-interest, assigns, advisors, financial or investment advisors, personal 

or legal representatives, heirs, estates, administrators, insurers, and attorneys 

(including Defendants’ Counsel) of Defendants, Capital Bank, or First Horizon, any 
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members of any Defendant’s Immediate Family, or any trust of which any Defendant 

is the settlor or which is for the benefit of any Defendant and/or member(s) of any 

Defendant’s Immediate Family.  

ii. “Released Plaintiff’s Claims” means any and all claims and causes of 

action of every nature and description, whether known claims or Unknown Claims, 

contingent or absolute, liquidated or not liquidated, accrued or unaccrued, suspected 

or unsuspected, disclosed or undisclosed, apparent or not apparent, foreseen or 

unforeseen, matured or not matured, which now exist, heretofore or previously 

existed, or may hereafter exist including, but not limited to, any claims arising under 

federal, state, common, or foreign law, that Plaintiff or any other member of the 

Settlement Class (i) asserted in the Complaint or (ii) could have asserted or could in 

the future assert in any forum that concern, arise out of, refer to, are based upon, or 

are related to the allegations, transactions, facts, matters, occurrences, 

representations, statements, or omissions alleged, involved, set forth, or referred to 

in the Action and relate in any way to the purchase, sale, ownership, and/or holding 

of Capital Bank securities.  Released Plaintiff’s Claims do not include any claims 

relating to the enforcement of the Settlement.  

b. Upon the Effective Date of the Settlement, Defendants, on behalf of 

themselves, and their respective heirs, executors, administrators, predecessors, 

successors, and assigns in their capacities as such, shall be deemed to have, and by 
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operation of law and of this Judgment shall have, fully, finally and forever 

compromised, settled, released, resolved, relinquished, waived, and discharged each 

and every Released Defendants’ Claim against Plaintiff and the other Plaintiff’s 

Releasees, and shall forever be enjoined from prosecuting any or all of the Released 

Defendants’ Claims against the Plaintiff’s Releasees.  

i. “Plaintiff’s Releasees” means (i) Plaintiff and all other Class Members, 

and (ii) all current and former officers, directors, employees, agents, fiduciaries, 

partnerships, general or limited partners or partnerships, joint ventures, controlling 

persons, parents, subsidiaries, divisions, direct or indirect affiliates, associated 

entities, stockholders, principals, officers, managers, directors, managing directors, 

members, managing members, managing agents, predecessors, predecessors-in-

interest, successors, successors-in-interest, assigns, advisors, financial or investment 

advisors, personal or legal representatives, heirs, estates, administrators, insurers, 

and attorneys (including Plaintiff’s Counsel) of Plaintiff or any other Class Member, 

any members of Plaintiff or any other Class Member’s Immediate Family, or any 

trust of which Plaintiff or any other Class Member is the settlor or which is for the 

benefit of any Plaintiff or any other Class Member and/or member(s) of Plaintiff or 

any other Class Member’s Immediate Family. 

ii. “Released Defendants’ Claims” means any and all claims and causes 

of action of every nature and description, whether known claims or Unknown 
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Claims, contingent or absolute, liquidated or not liquidated, accrued or unaccrued, 

suspected or unsuspected, disclosed or undisclosed, apparent or not apparent, 

foreseen or unforeseen, matured or not matured, which now exist, heretofore or 

previously existed, or may hereafter exist including, but not limited to, any claims 

arising under federal, state, common, or foreign law, that arise out of or relate to the 

institution, prosecution, or settlement of the claims asserted in the Action against the 

Defendants.  Released Defendants’ Claims do not include any claims relating to the 

enforcement of the Settlement.

11. With respect to the Released Claims, the Parties shall be deemed to 

have waived any and all provisions, rights, and benefits conferred by any law of the 

United States, any law of any state or commonwealth, or principle of common law 

which governs or limits a person’s release of unknown claims to the fullest extent 

permitted by law, and to have relinquished, to the full extent permitted by law, the 

provisions, rights, and benefits of Section 1542 of the California Civil Code, which 

provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT,  IF KNOWN BY HIM 
OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.

12.  With respect to the Released Claims, the Parties shall also be deemed 

to have waived any and all provisions, rights, and benefits conferred by any law of 
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any state or commonwealth of the United States or principle of common law, which 

is similar, comparable, or equivalent to California Civil Code Section 1542.  The 

Parties acknowledge that they may discover facts in addition to or different from 

those that they now know or believe to be true with respect to the Released Claims, 

but that it is their intention to fully, finally, and forever settle and release any and all 

such Released Claims, known or unknown, suspected or unsuspected, which now 

exist or heretofore existed, from the beginning of time to the Effective Date, without 

regard to the subsequent discovery or existence of such additional or different facts, 

to the fullest extent permitted by law.

13. No Admissions:  Neither this Judgment, nor the Stipulation, nor the 

fact or any term of the Settlement, nor any communications relating thereto, is an 

admission or concession by Plaintiff or Defendants or their counsel, any Settlement 

Class Member, or any other Defendants’ Releasees or Plaintiff’s Releasees, of any 

fault, liability or wrongdoing whatsoever, as to any facts or claims alleged or asserted 

in the Action or otherwise, or any other actions or proceedings, or as to the validity 

or merit of any of the claims or defenses alleged or asserted in any such action or 

proceeding.  Neither this Judgment nor the Stipulation shall constitute a finding or 

evidence of the validity or invalidity of any claims or defenses in the Action, any 

wrongdoing by Plaintiff, Defendants, any Settlement Class Member, or other 

Defendants’ Releasees or Plaintiff’s Releasees, or any damages or injury to Plaintiff, 
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Defendants, any Settlement Class Member or other Defendants’ Releasees or 

Plaintiff’s Releasees.  Neither this Judgment, nor the Stipulation, nor any of the 

negotiations or proceedings in connection therewith, nor any of the documents or 

statements referred to herein or therein, nor the Settlement, nor the fact of the 

Settlement, nor the Settlement proceedings, nor any statements in connection 

therewith, (a) shall (i) be argued to be, used or construed as, offered or received in 

evidence as, or otherwise constitute an admission, concession, presumption, proof, 

evidence, or a finding of any liability, fault, wrongdoing, injury or damages, or of 

any wrongful conduct, acts or omissions on the part of any of the Defendants’ 

Releasees or Plaintiff’s Releasees, or of any infirmity of any defense, or of any 

damage to Plaintiff or any other Settlement Class Member, or (ii) otherwise be used 

to create or give rise to any inference or presumption against any of the Defendants’ 

Releasees or Plaintiff’s Releasees concerning any fact or any purported liability, 

fault, or wrongdoing of the Defendants’ Releasees or Plaintiff’s Releasees or any 

injury or damages to any person or entity, or (b) shall otherwise be admissible, 

referred to or used in any proceeding of any nature, for any purpose whatsoever; 

provided, however, that the Stipulation and Judgment may be introduced in any 

proceeding, whether in the Court or otherwise, as may be necessary to argue and 

establish that the Stipulation and this Judgment has res judicata, collateral estoppel, 
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or other issue or claim preclusion effect or to otherwise consummate or enforce the 

Settlement and this Judgment.

14. Award of Attorneys’ Fees and Litigation Expenses:  Plaintiff’s 

Counsel are hereby awarded attorneys’ fees and litigation expenses in the sum of 

$____________________, which sum the Court finds to be fair and reasonable.  

Such sum shall be paid solely out of the Settlement Fund in accordance with the 

terms of the Stipulation.

15. No proceedings or court order with respect to the award of attorneys’ 

fees and expenses to Plaintiff’s Counsel shall in any way affect or delay the finality 

of this Judgment (or otherwise preclude this Judgment from being entitled to 

preclusive effect), and shall not affect or delay the Effective Date of the Settlement.

16. Plan of Allocation of Net Settlement Fund:  The Court hereby finds 

and concludes that the method for the calculation of payments to Settlement Class 

Members as set forth in the Plan of Allocation provides a fair and reasonable basis 

upon which to allocate the proceeds of the Net Settlement Fund among Settlement 

Class Members with due consideration having been given to administrative 

convenience and necessity.  No proceedings or court order with respect to approval 

of the Plan of Allocation shall in any way affect or delay the finality of this Judgment 

(or otherwise preclude this Judgment from being entitled to preclusive effect), and 

shall not affect or delay the Effective Date of the Settlement.



13

17. Modification of the Stipulation:  Without further approval from the 

Court, the Parties are hereby authorized to agree to and adopt such amendments or 

modifications of the Stipulation or any exhibits attached thereto to effectuate the 

Settlement that: (i) are not materially inconsistent with this Judgment; and (ii) do not 

materially limit the rights of Settlement Class Members in connection with the 

Settlement.  Without further order of the Court, the Parties may agree to reasonable 

extensions of time to carry out any provisions of the Settlement.

18. Termination of Settlement:  If the Settlement is terminated as 

provided in the Stipulation, this Judgment shall be vacated and rendered null and 

void, and shall be of no further force and effect, except as otherwise provided by the 

Stipulation, and this Judgment shall be without prejudice to the rights of Plaintiff, 

the other Settlement Class Members, and Defendants, and Plaintiffs and Defendants 

shall be deemed to have reverted to their respective litigation status immediately 

prior to execution of the Term Sheet on July 19, 2021, as provided in the Stipulation.  

19. Retention of Jurisdiction:  Without affecting the finality of this 

Judgment in any way, this Court retains continuing and exclusive jurisdiction over 

the Parties and all Settlement Class Members for purposes of the administration, 

interpretation, implementation, and enforcement of the Settlement, and all other 

matters relating to the Action and the Settlement.
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20. Entry of Final Judgment:  There is no just reason to delay the entry 

of this Judgment as a final judgment in the Action.  Accordingly, the Register in 

Chancery is expressly directed to immediately enter this final judgment in the 

Action.

IT IS SO ORDERED this _____ day of _______________, 2021.

_______________________________________
The Honorable Kathaleen St. Jude McCormick
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