
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

IN RE AMC ENTERTAINMENT 
HOLDINGS, INC. STOCKHOLDER 
LITIGATION 

)
)
)
)

CONSOLIDATED  
C.A. No. 2023-0215-MTZ

TRANSMITTAL AFFIDAVIT OF DANIEL E. MEYER 

I, Daniel E. Meyer, do hereby state as follows: 

1. I am an attorney at Bernstein Litowitz Berger & Grossmann LLP 

(“BLB&G”), counsel for Plaintiffs in the above-captioned action. 

2. Pursuant to paragraph 13 of Plaintiffs’ Proposal to Protect Privacy 

Interests of Objector Class Member (“Plaintiffs’ Proposal”), on June 22, 2023, 

Plaintiffs filed the Transmittal Affidavit of Daniel E. Meyer attaching Objections to 

Settlement (the “Meyer Affidavit”) (Trans. ID’s 70241926 and 70242253) of people 

who have (a) indicated that they intend to appear in person at the Settlement Hearing 

and have submitted redacted versions of their objections, (b) indicated that they 

intend to appear in person at the Settlement Hearing but have not submitted redacted 

versions of their objections, and (c) not indicated that they intend to appear in person 

at the Settlement Hearing and, since the filing of Plaintiffs’ Proposal, have indicated 

that they want their objections filed publicly. 

3. Exhibit R to the Meyer Affidavit attached an incomplete version of the 

Objection of Rose Izzo. 

EFiled:  Jun 26 2023 03:08PM EDT 
Transaction ID 70260720
Case No. 2023-0215-MTZ





CERTIFICATE OF SERVICE

I, Daniel E. Meyer, hereby certify that, on June 26, 2023, a copy of the foregoing 

Transmittal Affidavit of Daniel E. Meyer attaching Corrected Version of Exhibit R to 

the Transmittal Affidavit Attaching Objections to Settlement was filed and served 

electronically via File & ServeXpress upon the following counsel of record:  

Michael J. Barry, Esq. 
Kelly L. Tucker, Esq. 
Jason M. Avellino, Esq. 
GRANT & EISENHOFER P.A. 
123 Justison Street, 7th Floor 
Wilmington, DE 19801 

Thomas Curry, Esq. 
SAXENA WHITE P.A. 
824 N. Market St., Suite 1003 
Wilmington, DE 19801 

Anthony A. Rickey, Esq. 
MARGRAVE LAW LLC  
3411 Silverside Road  
Baynard Building, Suite 104  
Wilmington, DE 19810 

Katherine J. Sullivan, Esq. 
WILKS LAW, LLC 
4250 Lancaster Pike, Suite 200 
Wilmington, DE 19805 

Theodore A. Kittila, Esq.  
HALLORAN FARKAS + KITTILA 
LLP 
5801 Kennett Pike, Suite C/D  
Wilmington, Delaware 19807 

Raymond J. DiCamillo, Esq. 
Kevin M. Gallagher, Esq. 
Matthew W. Murphy, Esq. 
Edmond S. Kim, Esq. 
Adriane M. Kappauf, Esq. 
RICHARDS, LAYTON  
  & FINGER, P.A. 
920 North King Street 
Wilmington, DE 19801 

Corinne Elise Amato, Esq. 
PRICKETT, JONES & ELLIOTT, P.A. 
1310 N. King Street 
Wilmington, DE 19801 

 /s/ Daniel E. Meyer 
Daniel E. Meyer (Bar No. 6876) 
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EXHIBIT A 



 
  

 

INVESTOR RELATIONS: 
John Merriwether, 866-248-3872 

InvestorRelations@amctheatres.com 
 

MEDIA CONTACTS: 
Ryan Noonan, (913) 213-2183 

rnoonan@amctheatres.com 
FOR IMMEDIATE RELEASE 

AMC Entertainment Holdings, Inc. Reports 

First Quarter 2023 Results 
 

 

 

LEAWOOD, KANSAS - (May 5, 2023) -- AMC Entertainment Holdings, Inc. (NYSE: AMC and APE) (“AMC” or “the 
Company”), today reported results for the first quarter ended March 31, 2023.  
 
Summary First Quarter 2023 Compared to First Quarter 2022:   
 

• Total revenues grew 21.5% to $954.4 million. 
• Net loss improved by $101.9 million to $235.5 million.  
• Adjusted net loss was $179.7 million compared to an adjusted net loss of $266.3 million.  
• Diluted loss per share was $0.17 compared to a diluted loss per share of $0.33.  
• Adjusted diluted loss per share was $0.13 compared to an adjusted diluted loss per share of $0.26. 
• Adjusted EBITDA improved by $68.8 million to $7.1 million.  
• Net cash used in operating activities for the quarter was $189.9 million. 
• Non-GAAP Operating Cash Burn1 for the quarter was $139.4 million compared to $223.9 million.  
• Available liquidity at March 31, 2023 was $703.7 million, including $208.1 million of undrawn capacity under the 

Company’s revolving credit facility.  
 
In announcing the quarterly results, Adam Aron, Chairman and CEO of AMC said, “Our results for the first quarter of 
2023 represent AMC’s strongest first quarter in four full years. We kicked off 2023 by continuing on our positive glide 
path to recovery, with more than a 21% growth in total revenues and a $69 million improvement in Adjusted EBITDA 
compared to the previous year. The first quarter of 2023 and fourth quarter of 2022 mark the first two consecutive 
quarters of positive Adjusted EBITDA since March of 2020. This progress is a testament to the ongoing recovery in the 
industrywide box office, as well as AMC’s enduring commitment to excellence and innovation as our guests enjoy a 
superb movie-going experience at our theatres.” 
 
Aron added, “AMC theatres across the globe welcomed nearly 48 million guests in the first quarter thanks to the 
continued strength of James Cameron’s AVATAR: THE WAY OF WATER and the knockout power of first quarter releases 
like Marvel’s ANT-MAN AND THE WASP: QUANTUMANIA, CREED III, SCREAM VI, SHAZAM! FURY OF THE GODS and JOHN 
WICK CHAPTER 4. All told, the first quarter North American box office easily surpassed 2022 by some 29%, totaling more 
than $1.7 billion. The recovery in the European box office was even stronger in getting to pre-pandemic norms than that 
in the U.S.  As I have said for years, when our studio partners showcase their magical storytelling, there is robust 
demand to be realized at AMC theatres both in the U.S. and abroad.” 
 
Aron continued, “We believe the first quarter of 2023 is just the tip of the iceberg for what’s to come in the remainder of 
the year. To that end, the second quarter of 2023 has already begun with the notable success of THE SUPER MARIO 
BROTHERS MOVIE, currently the highest-grossing movie of 2023 and over $1 billion in ticket sales worldwide.  With so 
many compelling movies coming just in the next few months like GUARDIANS OF THE GALAXY VOL 3; THE LITTLE 
MERMAID, ELEMENTAL, FAST X, SPIDER-MAN: ACROSS THE SPIDER-VERSE, THE FLASH, INDIANA JONES AND THE DIAL OF 
DESTINY, MISSION IMPOSSIBLE – DEAD RECKONING PART ONE, OPPENHEIMER, BLUE BEETLE, GRAN TURISMO, 
HAUNTED MANSION, ABOUT MY FATHER, BARBIE, THE MEG 2: THE TRENCH, STRAYS, NO HARD FEELINGS, JOY RIDE, 

 
1 Operating Cash Burn is a non-GAAP metric that represents cash burn before debt servicing costs and before deferred rent payback 
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ASTEROID CITY, and THE EQUALIZER 3, among others, the remainder of the year promises something for everyone, and 
AMC stands ready to welcome movie-goers in significant numbers. We could not be more optimistic about the prospects 
for the 2023 box office, except to say that 2024 looks even better.”  
 
Aron highlighted, “Of particular note, food and beverage spending per patron of $6.90 globally and $7.99 in the U.S., 
continued at a blistering pace compared to pre-pandemic levels. This is especially welcome given the high-margin nature 
of our food and beverage activity.” 
 
Aron concluded, “During the first quarter of 2023, we continued to strengthen our balance sheet by raising more than 
$155 million of cash through the sale of APE units, and by reducing the principal balance of our debt by more than $200 
million in repurchasing debt or exchanging APE units for debt. Our optimism about a clearly increasing industrywide box 
office notwithstanding, we have been very transparent that it will take a few more years for the industry box office to 
return near to pre-pandemic levels, and our ability to raise additional capital during this extended recovery period will 
be a crucial component of our success.  We will continue our fight to preserve our agility and to remain on our recovery 
trajectory, as we work hard to position AMC for long-term success.” 
 

Key Financial Results (presented in millions, except operating data) 

 
          

  Quarter Ended March 31,  

  2023  2022  Change  

GAAP Results          

Revenue  $  954.4  $  785.7   21.5 % 

Net loss  $  (235.5)  $  (337.4) $  101.9  

Net cash used in operating activities  $  (189.9)  $  (295.0) $  105.1  

Diluted loss per share  $  (0.17)  $  (0.33) $  0.16  

Non-GAAP Results*          

Total revenues (2022 constant currency adjusted)  $  974.0  $  785.7   24.0 % 

Net loss (2022 constant currency adjusted)  $ (236.8)  $ (337.4) $ 100.6  

Adjusted EBITDA  $  7.1  $  (61.7) $ 68.8  

Adjusted EBITDA (2022 constant currency adjusted)  $  6.5  $  (61.7) $ 68.2  

Free cash flow  $  (237.3)  $  (329.8) $  92.5  

Adjusted net loss   $ (179.7)  $ (266.3) $ 86.6  

Adjusted diluted loss per share  $  (0.13)  $  (0.26) $  0.13  

Operating Metrics          

Attendance (in thousands)    47,621    39,075   21.9 % 

U.S. markets attendance (in thousands)    32,362    25,792   25.5 % 

International markets attendance (in thousands)    15,259    13,283   14.9 % 

Average screens    9,998    10,099   (1.0) % 
  * Please refer to the tables included later in this press release for definitions and full reconciliations of non-U.S. GAAP financial measures. 
 

  



AMC Preferred Equity Unit At-The-Market Equity Program 
 
In September 2022, AMC launched an at-the-market (“ATM”) equity program to sell up to 425 million shares of its 
AMC Preferred Equity Units (“APE units”).  
 
Since the inception of the ATM in September 2022, as of March 31, 2023, AMC had raised gross proceeds of 
approximately $309.1 million, before commissions and fees, from the sale of approximately 257.0 million APE 
units. 
 
During the first quarter of 2023, AMC raised gross proceeds of $80.3 million through the sale of approximately 49.3 
million APE units.  
 
During the second quarter of 2023, AMC has raised additional gross proceeds of approximately $34.2 million, 
before commission and fees, from the sale of approximately 21.2 million shares of APE units.  
 
There are currently no APE units available to be issued under the September ATM equity program and board 
authorization. 
 

Balance Sheet, Cash and Liquidity 

During the first quarter 2023, AMC: 
 

• Repurchased $99.4 million aggregate principal amounts of the Second Lien Notes due 2026 for $54.8 million or a 
45% discount.  
 

• Repurchased $4.1 million aggregate principal amount of the 5.875% Senior Subordinated Notes due 2026 for 
$1.7 million, or a 59% discount.  
 

• Issued approximately 91.0 million shares of APE units on a private basis to extinguish $100.0 million aggregate 
principal amount of the Company’s 10%/12% Cash/PIK Toggle Second Lien Notes due 2026.  

 
• Raised $75.1 million through the private sale of approximately 106.6 million APE Units.  

 
• Received $30 million from Saudi Entertainment Ventures, AMC’s Saudi joint venture partner, as AMC begins to 

transition from a management and investment role to a pure licensing relationship.  

 
Cash at March 31, 2023 was $495.6 million excluding restricted cash of $23.1 million. AMC currently has liquidity 
availability of $703.7 million (including cash and undrawn capacity under the Company’s revolving credit facility). 
 
Webcast Information  
 
The Company will host a webcast for investors and other interested parties beginning at 7:30 a.m. CST/8:30 a.m. EST on 
Friday, May 5, 2023. To listen to the webcast, please visit the investor relations section of the AMC website at 
www.investor.amctheatres.com for a link. Investors and interested parties should go to the website at least 15 minutes 
prior to the call to register, and/or download and install any necessary audio software. 
 
An archive of the webcast will be available on the Company’s website after the call for a limited time. 

About AMC Entertainment Holdings, Inc.  

AMC is the largest movie exhibition company in the United States, the largest in Europe and the largest throughout the 
world with approximately 920 theatres and 10,300 screens across the globe. AMC has propelled innovation in the 
exhibition industry by: deploying its Signature power-recliner seats; delivering enhanced food and beverage choices; 
generating greater guest engagement through its loyalty and subscription programs, web site and mobile apps; offering 
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premium large format experiences and playing a wide variety of content including the latest Hollywood releases and 
independent programming. For more information, visit www.amctheatres.com.        
                          
Website Information 
 
This press release, along with other news about AMC, is available at www.amctheatres.com.  We routinely post 
information that may be important to investors in the Investor Relations section of our website, 
www.investor.amctheatres.com. We use this website as a means of disclosing material, non-public information and for 
complying with our disclosure obligations under Regulation FD, and we encourage investors to consult that section of 
our website regularly for important information about AMC. The information contained on, or that may be accessed 
through, our website is not incorporated by reference into, and is not a part of, this document. Investors interested in 
automatically receiving news and information when posted to our website can also visit www.investor.amctheatres.com 
to sign up for email alerts. 
 
 
Forward-Looking Statements 
 
This communication includes “forward-looking statements” within the meaning of the federal securities laws, including 
the safe harbor provisions of the Private Securities Litigation Reform Act of 1995. In many cases, these forward-looking 
statements may be identified by the use of words such as “will,” “may,” “could,” “would,” “should,” “believes,” “expects,” 
“anticipates,” “estimates,” “intends,” “indicates,” “projects,” “goals,” “objectives,” “targets,” “predicts,” “plans,” “seeks,” 
and variations of these words and similar expressions. Examples of forward-looking statements include statements we 
make regarding our expected revenue, net loss, capital expenditure, Adjusted EBITDA and estimate cash and cash 
equivalent. Any forward-looking statement speaks only as of the date on which it is made. These forward-looking 
statements may include, among other things, statements related to AMC’s current expectations regarding the 
performance of its business, financial results, liquidity and capital resources, and the impact to its business and financial 
condition of, and measures being taken in response to, the COVID-19 virus, and are based on information available at the 
time the statements are made and/or management’s good faith belief as of that time with respect to future events, and 
are subject to risks, trends, uncertainties and other facts that could cause actual performance or results to differ materially 
from those expressed in or suggested by the forward-looking statements. These risks, trends, uncertainties and facts 
include, but are not limited to: the sufficiency of AMC’s existing cash and cash equivalents and available borrowing 
capacity; availability of financing upon favorable terms or at all; AMC’s ability to obtain additional liquidity, which if not 
realized or insufficient to generate the material amounts of additional liquidity that will be required unless it is able to 
achieve more normalized levels of operating revenues, likely would result with AMC seeking an in-court or out-of-court 
restructuring of its liabilities; the impact of the COVID-19 virus on AMC, the motion picture exhibition industry, and the 
economy in general; increased use of alternative film delivery methods or other forms of entertainment; the continued 
recovery of the North American and international box office; AMC’s significant indebtedness, including its borrowing 
capacity and its ability to meet its financial maintenance and other covenants and limitations on AMC's ability to take 
advantage of certain business opportunities imposed by such covenants; shrinking exclusive theatrical release windows; 
the seasonality of AMC’s revenue and working capital; intense competition in the geographic areas in which AMC 
operates; risks relating to impairment losses, including with respect to goodwill and other intangibles, and theatre and 
other closure charges; motion picture production and performance; general and international economic, political, 
regulatory and other risks; AMC’s lack of control over distributors of films; limitations on the availability of capital, , 
including on the authorized number of common stock; dilution of voting power through the issuance of preferred stock; 
AMC’s ability to achieve expected synergies, benefits and performance from its strategic initiatives; AMC’s ability to 
refinance its indebtedness on favorable terms; AMC’s ability to optimize its theatre circuit;  AMC’s ability to recognize 
interest deduction carryforwards, net operating loss carryforwards, and other tax attributes to reduce future tax liability; 
supply chain disruptions, labor shortages, increased cost and inflation; the ongoing stockholder litigation preventing AMC 
from implementing its 1:10 reverse stock split of Class A common stock and conversion of the AMC Preferred Equity Units 
into Class A common stock; and other factors discussed in the reports AMC has filed with the SEC. Should one or more of 
these risks, trends, uncertainties, or facts materialize, or should underlying assumptions prove incorrect, actual results 
may vary materially from those indicated or anticipated by the forward-looking statements contained herein. Accordingly, 
we caution you against relying on forward-looking statements, which speak only as of the date they are made. Forward-
looking statements should not be read as a guarantee of future performance or results and will not necessarily be accurate 
indications of the times at, or by, which such performance or results will be achieved. For a detailed discussion of risks, 
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trends and uncertainties facing AMC, see the section entitled “Risk Factors” in AMC’s 2022 Form 10-K for the year ended 
December 31, 2022 and Form 10-Q for the quarter ended March 31, 2023, each as filed with the SEC, and the risks, trends 
and uncertainties identified in AMC’s other public filings. AMC does not intend, and undertakes no duty, to update any 
information contained herein to reflect future events or circumstances, except as required by applicable law.  

 
(Tables follow) 



AMC Entertainment Holdings, Inc. 
Consolidated Statements of Operations 
Quarter Ended March 31, 2023 and March 31, 2022 

(dollars in millions, except share and per share data) 
(unaudited) 
 
       

   Quarter Ended 

  March 31, 

  2023  2022 

Revenues       

  Admissions  $  534.1  $  443.8 

  Food and beverage    328.7    252.5 

  Other theatre    91.6    89.4 

    Total revenues    954.4    785.7 

       

Operating costs and expenses       

  Film exhibition costs    246.2    189.8 

  Food and beverage costs    61.4    42.6 

  Operating expense, excluding depreciation and amortization below    383.2    344.8 

  Rent    205.7    223.2 

  General and administrative:       

    Merger, acquisition and other costs    0.2    0.4 

    Other, excluding depreciation and amortization below     72.3    53.1 

  Depreciation and amortization    93.6    98.7 

    Operating costs and expenses    1,062.6    952.6 

       

Operating loss    (108.2)    (166.9) 

Other expense:        

Other expense    39.2    136.3 

Interest expense:       

Corporate borrowings    90.7    82.0 

Finance lease obligations    0.9    1.2 

Non-cash NCM exhibitor services agreement    9.5    9.2 

Equity in (earnings) loss of non-consolidated entities    (1.4)    5.1 

Investment income    (13.5)    (63.4) 

        Total other expense, net     125.4    170.4 

       

Net loss before income taxes    (233.6)    (337.3) 

Income tax provision    1.9    0.1 

Net loss  $  (235.5)  $  (337.4) 

       

Diluted loss per share  $  (0.17)  $  (0.33) 

       

Average shares outstanding diluted (in thousands)    1,373,947    1,031,820 

 
  



Consolidated Balance Sheet Data (at period end): 
(dollars in millions) 
(unaudited) 
 
       

       
  As of  As of 

  March 31, 2023   December 31, 2022 

Cash and cash equivalents  $  495.6  $  631.5 

Corporate borrowings    4,882.0    5,140.8 

Other long-term liabilities    104.2    105.1 

Finance lease liabilities    58.5    58.8 

Total AMC Entertainment Holdings, Inc.'s stockholders' deficit    (2,590.3)    (2,624.5) 

Total assets    8,847.6    9,135.6 

 
 
Consolidated Other Data: 
(in millions, except operating data) 
(unaudited) 
 
       

  Quarter Ended 

  March 31, 

Consolidated  2023  2022 

Net cash used in operating activities  $  (189.9)  $  (295.0) 

Net cash used in investing activities  $  (16.6)  $  (54.9) 

Net cash provided by (used in) financing activities  $  68.9  $  (76.3) 

Free cash flow  $  (237.3)  $  (329.8) 

Capital expenditures  $  (47.4)  $  (34.8) 

Screen additions    —    7 

Screen acquisitions    2    30 

Screen dispositions    208    118 

Construction (closures) openings, net    (4)    12 

Average screens    9,998    10,099 

Number of screens operated    10,264    10,493 

Number of theatres operated    920    938 

Screens per theatre    11.2    11.2 

Attendance (in thousands)    47,621    39,075 

 
 
 
 
  



Segment Other Data: 
(in millions, except per patron amounts and operating data) 
(unaudited) 
 
       

  Quarter Ended 

  March 31, 

  2023  2022 

Other operating data:       

Attendance (patrons, in thousands):       

U.S. markets    32,362    25,792 

International markets    15,259    13,283 

Consolidated    47,621    39,075 

       

Average ticket price (in dollars):       

U.S. markets  $ 11.87  $  12.05 

International markets  $ 9.84  $  10.01 

Consolidated  $ 11.22  $  11.36 

       

Food and beverage revenues per patron (in dollars):       

U.S. markets  $  7.99  $  7.52 

International markets  $  4.60  $  4.40 

Consolidated  $  6.90  $  6.46 

       

Average Screen Count (month end average):       

U.S. markets    7,513    7,622 

International markets    2,485    2,477 

Consolidated    9,998    10,099 

 
 
Segment Information: 
(unaudited, in millions) 
 
       

  Quarter Ended 

  March 31, 

  2023  2022 

Revenues       

U.S. markets  $  704.5  $  563.1 

International markets    249.9    222.6 

Consolidated  $  954.4  $  785.7 

       

Adjusted EBITDA       

U.S. markets  $  10.9  $  (43.4) 

International markets    (3.8)    (18.3) 

Consolidated  $  7.1  $  (61.7) 

       

Capital Expenditures       

U.S. markets  $  34.6  $  21.1 

International markets    12.8    13.7 

Consolidated  $  47.4  $  34.8 

 
 
 
 



Reconciliation of Adjusted EBITDA (1): 
(dollars in millions) 
(unaudited) 
 
       

  Quarter Ended 

  March 31, 

  2023  2022 

Net loss  $  (235.5)  $  (337.4) 

Plus:       

Income tax provision    1.9    0.1 

Interest expense    101.1    92.4 

Depreciation and amortization    93.6    98.7 

Certain operating expense (2)    1.1    2.3 

Equity in (earnings) loss of non-consolidated entities    (1.4)    5.1 

Cash distributions from non-consolidated entities (3)    —    0.7 

Attributable EBITDA (4)    0.5    0.2 

Investment income (5)    (13.5)    (63.4) 

Other expense (6)    42.8    139.8 

Other non-cash rent benefit (7)    (9.6)    (7.1) 

General and administrative expense—unallocated:       

Merger, acquisition and other costs (8)    0.2    0.4 

Stock-based compensation expense (9)    25.9    6.5 

Adjusted EBITDA (1)  $  7.1  $  (61.7) 

 

1) We present Adjusted EBITDA as a supplemental measure of our performance. We define Adjusted EBITDA as net 
earnings (loss) plus (i) income tax provision (benefit), (ii) interest expense and (iii) depreciation and amortization, as 
further adjusted to eliminate the impact of certain items that we do not consider indicative of our ongoing operating 
performance and to include attributable EBITDA from equity investments in theatre operations in International 
markets and any cash distributions of earnings from other equity method investees. These further adjustments are 
itemized above. You are encouraged to evaluate these adjustments and the reasons we consider them appropriate for 
supplemental analysis. In evaluating Adjusted EBITDA, you should be aware that in the future we may incur expenses 
that are the same as or similar to some of the adjustments in this presentation. Our presentation of Adjusted EBITDA 
should not be construed as an inference that our future results will be unaffected by unusual or non-recurring items. 
Adjusted EBITDA is a non-U.S. GAAP financial measures commonly used in our industry and should not be construed as 
an alternative to net earnings (loss) as an indicator of operating performance (as determined in accordance with U.S. 
GAAP). Adjusted EBITDA may not be comparable to similarly titled measures reported by other companies. We have 
included Adjusted EBITDA because we believe it provides management and investors with additional information to 
measure our performance and estimate our value. The preceding definition of Adjusted EBITDA is broadly consistent 
with how Adjusted EBITDA is defined in our debt indentures. 

 
Adjusted EBITDA has important limitations as an analytical tool, and you should not consider it in isolation, or as a substitute for 
analysis of our results as reported under U.S. GAAP. For example, Adjusted EBITDA: 
 

• does not reflect our capital expenditures, future requirements for capital expenditures or contractual commitments; 
 

• does not reflect changes in, or cash requirements for, our working capital needs; 
 

• does not reflect the significant interest expenses, or the cash requirements necessary to service interest or principal 
payments, on our debt; 
 

• excludes income tax payments that represent a reduction in cash available to us; and 
 

• does not reflect any cash requirements for the assets being depreciated and amortized that may have to be replaced in the 
future. 

  
2) Amounts represent preopening expense related to temporarily closed screens under renovation, theatre and other 

closure expense for the permanent closure of screens, including the related accretion of interest, disposition of assets 



and other non-operating gains or losses included in operating expenses. We have excluded these items as they are 
non-cash in nature or are non-operating in nature. 

 

3) Includes U.S. non-theatre distributions from equity method investments and International non-theatre distributions 
from equity method investments to the extent received. We believe including cash distributions is an appropriate 
reflection of the contribution of these investments to our operations. 

 
4) Attributable EBITDA includes the EBITDA from equity investments in theatre operators in certain International markets. 

See below for a reconciliation of our equity in loss of non-consolidated entities to attributable EBITDA. Because these 
equity investments are in theatre operators in regions where we hold a significant market share, we believe 
attributable EBITDA is more indicative of the performance of these equity investments and management uses this 
measure to monitor and evaluate these equity investments. We also provide services to these theatre operators 
including information technology systems, certain on-screen advertising services and our gift card and package ticket 
program.   

 
Reconciliation of Attributable EBITDA 
(dollars in millions) 
(Unaudited) 

 
       

  Quarter Ended 

  March 31, 

  2023  2022 

Equity in (earnings) loss of non-consolidated entities  $  (1.4)  $  5.1 

Less:       

Equity in (earnings) loss of non-consolidated entities excluding International theatre 

joint ventures    (1.1)    0.3 

Equity in earnings (loss) of International theatre joint ventures    0.3    (4.8) 

Income tax benefit    (0.1)    — 

Investment expense    0.1    — 

Impairment of long-lived assets    —    4.2 

Depreciation and amortization    0.2    0.8 

Attributable EBITDA  $  0.5  $  0.2 

5) Investment income during the quarter ended March 31, 2023 primarily includes deterioration in estimated fair value of 
our investment in common shares of Hycroft Mining Holding Corporation of $2.3 million, deterioration in estimated 
value of our investment in warrants to purchase common shares of Hycroft Mining Holding Corporation of $2.3 million, 
a $(15.5) million gain on the sale of our investment in Saudi Cinema Company, LLC, and interest income of $(2.3) 
million. 

Investment income during the quarter ended March 31, 2022 included appreciation in estimated fair value of our 
investment in common shares of Hycroft Mining Holding Corporation of $28.8 million and appreciation in estimated 
fair value of our investment in warrants to purchase common shares of Hycroft Mining Holding Corporation of $35.1 
million.  

6) Other expense during the quarter ended March 31, 2023 includes a non-cash litigation contingency reserve charge of 
$116.6 million, partially offset by foreign currency transaction gains of $(8.7) million and gains debt extinguishment of 
$(65.1) million.  

Other expense during the quarter ended March 31, 2022 included a loss on debt extinguishment of $135.0 million and 
foreign currency transaction losses of $4.8 million. 
 

7) Reflects amortization expense for certain intangible assets reclassified from depreciation and amortization to rent 
expense due to the adoption of ASC 842, Leases and deferred rent benefit related to the impairment of right-of-use 
operating lease assets. 
 

8) Merger, acquisition and other costs are excluded as they are non-operating in nature. 
 
9) Non-cash expense included in General and Administrative: Other.  

  



Reconciliation of Operating Cash Burn (1) and Free Cash Flow (1) 
(dollars in millions) 
(unaudited) 

       

       

  Quarter Ended 

  March 31, 

  2023  2022 

       

Net cash used in operating activities  $  (189.9)  $  (295.0) 

Plus: total capital expenditures    (47.4)    (34.8) 

Less: Cash interest paid    77.3    62.5 

Non-recurring lease receipts (3)    (13.0)    — 

Repayment of deferred lease amounts (2)    33.6    43.4 

Operating cash burn (1)  $  (139.4)  $  (223.9) 

 
       

  Quarter Ended 

  March 31, 

  2023  2022 

       

Net cash used in operating activities  $  (189.9)  $  (295.0) 

Plus: total capital expenditures    (47.4)    (34.8) 

Free cash flow (1)  $  (237.3)  $  (329.8) 

       

Reconciliation of Capital Expenditures:       

Capital expenditures       

Growth capital expenditures (5)  $  14.0  $  9.5 

Maintenance capital expenditures (4)    19.4    14.5 

Change in construction payables (6)    14.0    10.8 

Total capital expenditures  $  47.4  $  34.8 

 

1) We present “Operating Cash Burn” and “Free Cash Flow” as supplemental measures of our liquidity. Free Cash Flow is an 

important financial measure for use in evaluating our liquidity, as it measures our ability to generate additional cash from 

our business operations. Free Cash Flow should be considered in addition to, rather than as a substitute for, net cash used 

in operating activities as a measure of our liquidity. Additionally, our definition of Operating Cash Burn is limited and does 

not represent residual cash flows available for discretionary expenditures due to the fact that the measure does not deduct 

the payments required for interest expense and the deferral or repayment of lease amounts that were due and not paid 

during the COVID-19 pandemic. Therefore, we believe it is important to view Operating Cash Burn and Free Cash Flow as 

supplemental to our entire statement of cash flows. The term Operating Cash Burn and Free Cash Flow may differ from 

similar measures reported by other companies.  

 

2) Repayment of deferred lease amounts represent those lease amounts that were due and not paid during the COVID-19 

pandemic. Their impact is excluded from operating cash burn to provide a more normalized cash rent payment stream. 

 
3) Non-recurring lease receipts represent lease termination cash payments received during the three months ended March 31, 

2023. Their impact is excluded from operating cash burn to provide a more normalized cash rent payment stream. 

 
4) Maintenance capital expenditures are amounts required to keep our existing theatres in compliance with regulatory 

requirements and in a sustainable good operating condition, including expenditures for repair of HVAC, sight and sound 

systems, compliance with ADA requirements and technology upgrades of existing systems. 

 

5) Growth capital expenditures are investments that enhance the guest experience and grow revenues and profits and include 

initiatives such as theatre remodels, acquisitions, newly built theatres, premium large formats, enhanced food and 

beverage offerings and service models and technology that enable efficiencies and additional revenue opportunities. 

 

6) Change in construction payables are changes in amounts accrued for capital expenditures that fluctuate significantly from 

period to period based on the timing of actual payments. 



Select Consolidated Constant Currency Financial Data (see Note 10): 
Quarter Ended March 31, 2023 
(dollars in millions) (unaudited) 
 
          

  Quarter Ended 

  March 31, 2023 

  Constant Currency (10) 

  US  International  Total 

Revenues          

Admissions  $  384.0  $  161.9  $  545.9 

Food and beverage    258.5    75.7    334.2 

Other theatre    62.0    31.9    93.9 

Total revenues    704.5    269.5    974.0 

          

Operating costs and expenses          

Film exhibition costs    188.5    62.1    250.6 

Food and beverage costs    44.0    18.8    62.8 

Operating expense    278.3    113.3    391.6 

Rent    150.7    59.2    209.9 

General and administrative:          

Merger, acquisition and other costs    0.2    —    0.2 

Other     53.4    20.3    73.7 

Depreciation and amortization    74.9    20.3    95.2 

Operating costs and expenses    790.0    294.0    1,084.0 

          

Operating loss    (85.5)    (24.5)    (110.0) 

Other expense (income)    47.7    (9.2)    38.5 

Interest expense    85.7    15.5    101.2 

Equity in earnings of non-consolidated entities    (0.9)    (0.5)    (1.4) 

Investment expense (income)    2.0    (15.5)    (13.5) 

Total other expense (income), net    134.5    (9.7)    124.8 

Loss before income taxes    (220.0)    (14.8)    (234.8) 

Income tax provision    0.4    1.6    2.0 

Net loss  $  (220.4)  $  (16.4)  $  (236.8) 

          

Attendance    32,362    15,259    47,621 

Average Screens    7,513    2,485    9,998 

Average Ticket Price  $  11.87  $  10.61  $  11.46 

Food and Beverage Revenues per patron  $  7.99  $  4.96  $  7.02 

Other Revenues per patron  $  1.92  $  2.09  $  1.97 

 
 



Select Consolidated Constant Currency Financial Data (see Note 11): 
Quarter Ended March 31, 2023 
(dollars in millions) (unaudited) 
 
          

  Quarter Ended 

  March 31, 2023 

  Constant Currency (11) 

  US  International  Total 

Revenues          

Admissions  $  384.0  $  161.7  $  545.7 

Food and beverage    258.5    75.6    334.1 

Other theatre    62.0    32.0    94.0 

Total revenues    704.5    269.3    973.8 

          

Operating costs and expenses          

Film exhibition costs    188.5    62.1    250.6 

Food and beverage costs    44.0    18.8    62.8 

Operating expense    278.3    112.9    391.2 

Rent    150.7    59.1    209.8 

General and administrative:          

Merger, acquisition and other costs    0.2    —    0.2 

Other     53.4    20.2    73.6 

Depreciation and amortization    74.9    20.2    95.1 

Operating costs and expenses    790.0    293.3    1,083.3 

          

Operating loss    (85.5)    (24.0)    (109.5) 

Other expense (income)    47.7    (9.1)    38.6 

Interest expense    85.7    15.5    101.2 

Equity in earnings of non-consolidated entities    (0.9)    (0.5)    (1.4) 

Investment expense (income)    2.0    (15.5)    (13.5) 

Total other expense (income), net    134.5    (9.6)    124.9 

Loss before income taxes    (220.0)    (14.4)    (234.4) 

Income tax provision    0.4    1.6    2.0 

Net loss  $  (220.4)  $  (16.0)  $  (236.4) 

          

Attendance    32,362    15,259    47,621 

Average Screens    7,513    2,485   9,998 

Average Ticket Price  $  11.87  $  10.60  $  11.46 

Food and Beverage Revenues per patron  $  7.99  $  4.95  $  7.02 

Other Revenues per patron  $  1.92  $  2.10  $  1.97 

 
 



Reconciliation of Consolidated Constant Currency Adjusted EBITDA (see Note 10): 
Quarter Ended March 31, 2023 
(dollars in millions) (unaudited) 
 
    

  Quarter Ended 

  March 31, 2023 

   Constant Currency (10) 

Net loss  $  (236.8) 

Plus:    

Income tax provision    2.0 

Interest expense    101.2 

Depreciation and amortization    95.2 

Certain operating expense (2)    1.0 

Equity in (earnings) of non-consolidated entities    (1.4) 

Cash distributions from non-consolidated entities (3)    — 

Attributable EBITDA (4)    0.5 

Investment income (5)    (13.5) 

Other expense (6)    42.2 

Other non-cash rent benefit (7)    (10.0) 

General and administrative expense—unallocated:    

Merger, acquisition and other costs (8)    0.2 

Stock-based compensation expense (9)    25.9 

Adjusted EBITDA (1)  $  6.5 

    

Adjusted EBITDA (in millions) (1)    

U.S. markets  $  10.9 

International markets    (4.4) 

Total Adjusted EBITDA (1)  $  6.5 

 
1) We present Adjusted EBITDA as a supplemental measure of our performance. We define Adjusted EBITDA as net 

earnings (loss) plus (i) income tax provision (benefit), (ii) interest expense and (iii) depreciation and amortization, as 
further adjusted to eliminate the impact of certain items that we do not consider indicative of our ongoing operating 
performance and to include attributable EBITDA from equity investments in theatre operations in International 
markets and any cash distributions of earnings from other equity method investees. These further adjustments are 
itemized above. You are encouraged to evaluate these adjustments and the reasons we consider them appropriate for 
supplemental analysis. In evaluating Adjusted EBITDA, you should be aware that in the future we may incur expenses 
that are the same as or similar to some of the adjustments in this presentation. Our presentation of Adjusted EBITDA 
should not be construed as an inference that our future results will be unaffected by unusual or non-recurring items. 
Adjusted EBITDA is a non-U.S. GAAP financial measure commonly used in our industry and should not be construed as 
an alternative to net earnings (loss) as an indicator of operating performance (as determined in accordance with U.S. 
GAAP). Adjusted EBITDA may not be comparable to similarly titled measures reported by other companies. We have 
included Adjusted EBITDA because we believe it provides management and investors with additional information to 
measure our performance and estimate our value. The preceding definition of Adjusted EBITDA is broadly consistent 
with how Adjusted EBITDA is defined in our debt indentures. 
 

Adjusted EBITDA has important limitations as analytical tools, and you should not consider it in isolation, or as a substitute for 
analysis of our results as reported under U.S. GAAP. For example, Adjusted EBITDA: 
 

• does not reflect our capital expenditures, future requirements for capital expenditures or contractual commitments; 
 

• does not reflect changes in, or cash requirements for, our working capital needs; 
 

• does not reflect the significant interest expenses, or the cash requirements necessary to service interest or principal 
payments, on our debt; 
 

• excludes income tax payments that represent a reduction in cash available to us; and 



 

• does not reflect any cash requirements for the assets being depreciated and amortized that may have to be replaced in the 
future. 

  
2) Amounts represent preopening expense related to temporarily closed screens under renovation, theatre and other 

closure expense for the permanent closure of screens, including the related accretion of interest, disposition of assets 
and other non-operating gains or losses included in operating expenses. We have excluded these items as they are 
non-cash in nature or are non-operating in nature. 

 
3) Includes U.S. non-theatre distributions from equity method investments and International non-theatre distributions 

from equity method investments to the extent received. We believe including cash distributions is an appropriate 
reflection of the contribution of these investments to our operations. 

 
4) Attributable EBITDA includes the EBITDA from equity investments in theatre operators in certain International markets. 

See below for a reconciliation of our equity in loss of non-consolidated entities to attributable EBITDA. Because these 
equity investments are in theatre operators in regions where we hold a significant market share, we believe 
attributable EBITDA is more indicative of the performance of these equity investments and management uses this 
measure to monitor and evaluate these equity investments. We also provide services to these theatre operators 
including information technology systems, certain on-screen advertising services and our gift card and package ticket 
program. 

 
 

Reconciliation of Constant Currency Attributable EBITDA  

(dollars in millions) (unaudited) 

    

  Quarter Ended 

  March 31, 

  2023 

  Constant Currency 

Equity in (earnings) of non-consolidated entities  $  (1.4) 

Less:    

Equity in (earnings) of non-consolidated entities excluding international theatre joint ventures    (1.1) 

Equity in earnings of International theatre joint ventures    0.3 

Income tax benefit    (0.1) 

Investment expense    0.1 

Depreciation and amortization    0.2 

Attributable EBITDA  $  0.5 

5) Investment income during the quarter ended March 31, 2023 primarily includes deterioration in estimated fair value of 
our investment in common shares of Hycroft Mining Holding Corporation of $2.3 million, deterioration in estimated fair 
value of our investment in warrants to purchase common shares of Hycroft Mining Holding Corporation of $2.3 million, 
a $(15.5) million gain on the sale of our investment in Saudi Cinema Company, LLC, and interest income of $(2.3) 
million. 

6) Other expense during the quarter ended March 31, 2023 included a non-cash litigation contingency reserve charge of 
$116.6 million, partially offset by foreign currency transaction gains of $(9.3) million and gains on debt extinguishment 
of $(65.1) million. 
 

7) Reflects amortization of certain intangible assets reclassified from depreciation and amortization to rent expense due 
to the adoption of ASC 842, Leases and deferred rent benefit related to the impairment of right-of-use operating lease 
assets.  

 
8) Merger, acquisition and other costs are excluded as it is non-operating in nature. 
 
9) Non-cash expense included in General and Administrative: Other.  
 
10) The International segment information for the quarter ended March 31, 2023 has been adjusted for constant currency. 

Constant currency amounts, which are non-GAAP measurements were calculated using the average exchange rate for 
the corresponding period for 2022. We translate the results of our International operating segment from local 



currencies into U.S. dollars using currency rates in effect at different points in time in accordance with U.S. GAAP. 
Significant changes in foreign exchange rates from one period to the next can result in meaningful variations in 
reported results. We are providing constant currency amounts for our International operating segment to present a 
period-to-period comparison of business performance that excludes the impact of foreign currency fluctuations. 

 
11) The International segment information for the quarter ended March 31, 2023 has been adjusted for constant currency. 

Constant currency amounts, which are non-GAAP measurements were calculated using the average exchange rate for 
the corresponding period for 2019. We translate the results of our International operating segment from local 
currencies into U.S. dollars using currency rates in effect at different points in time in accordance with U.S. GAAP. 
Significant changes in foreign exchange rates from one period to the next can result in meaningful variations in 
reported results. We are providing constant currency amounts for our International operating segment to present a 
period-to-period comparison of business performance that excludes the impact of foreign currency fluctuations. 
 

 

 
 
  



Reconciliation of Adjusted Net Loss and Adjusted Loss Per share: 
Quarter Ended March 31, 2023 and March 31, 2022 

(dollars in millions, except share and per share data) 
(unaudited) 
 

       

  Quarter Ended 

  March 31  March 31 

      2023      2022 

Numerator:       

Net loss attributable to AMC Entertainment Holdings, Inc.  $  (235.5)  $  (337.4) 

Calculation of adjusted net loss for diluted loss per share:       

(Gain) Loss on extinguishment of debt    (65.1)    135.0 

Loss (Gain) on investments    4.3    (63.9) 

Non-cash shareholder litigation expense    116.6    — 

Adjusted net loss for diluted loss per share  $  (179.7)  $  (266.3) 

       

Denominator (shares in thousands):       

Weighted average shares for diluted loss per share     1,373,947     1,031,820 

       

Adjusted diluted loss per share  $  (0.13)  $  (0.26) 

 

We present adjusted net loss for diluted loss per share and adjusted diluted loss per share as supplemental measures of our 
performance. We have included these measures because we believe they provide management and investors with additional 
information that is helpful when evaluating our underlying performance and comparing our results on a year-over-year normalized 
basis. Adjusted net loss for diluted loss per share eliminates the impact of certain items that we do not consider indicative of our 
underlying operating performance. These adjustments are itemized above. Adjusted diluted loss per share is adjusted net loss for 
diluted purposes divided by weighted average diluted shares outstanding. Weighted average shares for diluted purposes include 
common equivalents for restricted stock units (“RSUs”) and performance stock units (“PSUs”). The impact of RSUs and PSUs was 
anti-dilutive in each period. You are encouraged to evaluate the adjustments itemized above and the reasons we consider them 
appropriate for supplemental analysis. In evaluating adjusted net loss and adjusted net loss per share, you should be aware that in 
the future we may incur expenses that are the same as or similar to some of the adjustments in this presentation. Our presentation 
of adjusted net loss and adjusted diluted loss per share should not be construed as an inference that our future results will be 
unaffected by unusual or non-recurring items. Adjusted net loss for diluted loss per share and adjusted diluted loss per share are 
non-U.S. GAAP financial measures and should not be construed as alternatives to net loss and net loss per share (basic and diluted) 
as indicators of operating performance (as determined in accordance with U.S. GAAP). Adjusted net loss for diluted loss per share 
and adjusted diluted loss per share may not be comparable to similarly titled measures reported by other companies. 

 

### 
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EXHIBIT D 



Exhibit D: 
Analysis of Litigation by Anthony Franchi (Prepared By Counsel) 

 
Federal Cases 

 
 Case Name Date Filed Purchases Value Date Closed Outcome 
1 Franchi v. Arc Logistics Partners 

LP,  
1:17-cv-07602 (S.D.N.Y.) 

10/4/2017 75  $ 892.50  12/13/2017 Voluntary 
dismissal 

2 Franchi v. Cempra, Inc.,  
1:17-cv-00898 (M.D.N.C.) 

10/6/2017 60  $ 192.00  2/13/2018 Voluntary 
Dismissal 

3 Franchi v. Numerex Corp., 
1:17-cv-03957 (N.D. Ga.) 

10/9/2017 80  $ 371.20  12/21/2017 Voluntary 
Dismissal 

4 Franchi v. Hawaiian Telcom 
Holdco, Inc., 
1:17-cv-00519 (D. Haw.) 

10/13/2017 85  $ 1,850.45  11/27/2017 Voluntary 
Dismissal 

5 Franchi v. Bob Evans Farms, 
Inc., 2:17-cv-00961 (S.D. Ohio) 

10/31/2017 50  $ 2,581.50  2/9/2017 Voluntary 
Dismissal 

6 Franchi v. Ocera Therapeutics, 
Inc., 3:17-cv-06636 (N.D. Cal) 

11/17/2017 110  $ 169.40  5/4/2018 Voluntary 
Dismissal 

7 Franchi v. Broadsoft, Inc.,  
8:17-cv-03488 (D. MD.) 

11/22/2017 N/A N/A 6/19/2018 Voluntary 
Dismissal 

8 Franchi v. Paragon Commercial 
Corp., 5:17-cv-00591 (E.D.N.C.) 

11/30/2017 40  $1,872.80  1/16/2018 Voluntary 
Dismissal 

9 Franchi v. Yume, Inc., 
1:18-cv-00075 (D. Del.) 

1/9/2018 35  $ 149.45  3/22/2018 Voluntary 
Dismissal 

10 Franchi v. Ignyta, Inc.,  
3:18-cv-00131 (S.D. Cal.) 

1/19/2018 10  $ 153.40  8/9/2018 Voluntary 
Dismissal 
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11 Franchi v. Southcross En.Parts. 
LP, 3:18-cv-00179 (N.D. Tex.) 

1/24/2018 10  $ 19.60  5/18/2018 Voluntary 
Dismissal 

12 Franchi v. Stone Energy Corp., 
6:18-cv-00167 (W.D. La.) 

2/8/2018 5  $ 151.45  6/25/2018 Dismissed 
(failure of 
service) 

13 Franchi v. Callidus Software Inc., 
3:18-cv-01443 (N.D. Cal.) 

3/6/2018 20  $ 583.00  5/31/2018 Voluntary 
Dismissal 

14 Franchi v. Nustar GP Holdings, 
LLC, 1:18-cv-00592 (D. Del.) 

4/19/2018 15  $ 258.75  9/19/2018 Voluntary 
Dismissal 

15 Franchi v. Nationstar Mort. 
Holdings Inc., 3:18-cv-01170 
(N.D. Tex.) 

5/8/2018 12  $ 211.80  8/7/2018 Voluntary 
Dismissal 

16 Franchi v. MTGE Inv. Corp., 
8:18-cv-01563 (D. Mary.) 

5/30/2018 8  $ 139.60  8/24/2018 Voluntary 
Dismissal 

17 Franchi v. Orbotech Ltd.,  
1:18-cv-00839 (D. Del.) 

6/4/2018 12  $ 614.76  6/19/2018 Voluntary 
Dismissal 

18 Franchi v. Gramercy Prop. Trust, 
1:18-cv-01842 (D. Mary.) 

6/20/2018 100  $ 2,143.00  9/19/2018 Voluntary 
Dismissal 

19 Franchi v. En. XXI Gulf Coast, 
Inc., 1:18-cv-01203 (D. Del.) 

8/7/2018 2  $ 15.95  9/19/2018 Voluntary 
Dismissal 

20 Franchi v. K2m Grp. Holdings, 
Inc., 1:18-cv-01568 (D. Del.) 

10/11/2018 25  $ 497.00  10/23/2018 Voluntary 
Dismissal 

21 Franchi v. Sonic Corp., 
1:18-cv-01724 (D. Del.) 

11/1/2018 25  $ 939.35  12/11/2018 Voluntary 
Dismissal 

22 Franchi v. Jetpay Corp., 
1:18-cv-01791 (D. Del.) 

11/13/2018 55  $ 115.50  1/29/2019 Voluntary 
Dismissal 

23 Franchi v. Travelport Worldwide 
Ltd., 1:19-cv-01802 (S.D.N.Y.) 

2/26/2019 21  $ 307.76  6/5/2019 Voluntary 
Dismissal 
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24 Franchi v. Smart & Final Stores, 
Inc., 1:19-cv-00940 (D. Del.) 

5/20/2019 100  $ 586.50  12/16/2019 Voluntary 
Dismissal 

25 In Re Turquoise Hill Resources 
Ltd. Secs. Litig.,1:20-cv-08585 
(S.D.N.Y.) 

10/14/2020 100  $ 167.67  Ongoing 
(Franchi not 
lead 
plaintiff) 

Ongoing 

26 Franchi v. Genmark Diags., Inc., 
1:21-cv-00496 (D. Del.)1 

4/5/2021 N/A N/A 5/5/2021 Voluntary 
Dismissal 

27 Franchi v. Blachford,  
1:21-cv-06544 (E.D.N.Y.), 
consol. into In Re Peloton 
Interactive, Inc. Deriv. Litig., 
1:21-cv-02862 (E.D.N.Y.) 

11/22/2021 N/A N/A N/A Ongoing 

 
Delaware Court of Chancery Cases 

 
1. In re Carvana Co. S’holders Litig., C.A. No 202-0415-KSJM. 

2. Franchi v. Carvana Co., 2020-0676-AGB. 

3. Franchi v. Barabe, 2020-0648-KSJM. 

4.  In re MultiPlan Corp. S’holder Litig., 2021-0300-LWW. 

5. Franchi v. Streamline Health Sols., Inc., 2021-0713-KSJM. 

 
1  Merger challenge not filed as class action. 
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6. Franchi v. CM Life Sciences III Inc., C.A. No. 2021-0841-KSJM. 

7. Franchi v. dMY Tech. Grp., Inc. IV, C.A. No. 2021-0841-KSJM. 

8. Franchi v. Kornberg, C.A. No. 2021-0919-JRS. 

9. Franchi v. Goudet, C.A. No. 2021-1057-MTZ. 

10. Eschbach v. Golden Nugget Online Gaming, Inc., C.A. 2021-1113-JTL2 
(consol. into In re Golden Nugget Online Gaming, Inc. S’holders Litig., C.A. No. 2022-0797-JTL). 

11. Franchi v. Isoray, Inc., C.A. 2022-1011-PAF. 

12. Franchi v. Steinberg, C.A. 2023-0486-JTL. 

 
2  Franchi is co-plaintiff. 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 
 

IN RE DELL TECHNOLOGIES INC.      :  CONSOLIDATED 
CLASS V STOCKHOLDERS LITIGATION   :  Civil Action 

        :  No. 2018-0816-JTL  
 
 

 

 
 

        - - - 
 

   Chancery Courtroom 12B 
                   Leonard L. Williams Justice Center 
                   500 North King Street    
                   Wilmington, Delaware 
                   Wednesday, April 19, 2023 
                   1:30 p.m. 
 
 
 

        - - - 
 
BEFORE:  HON. J. TRAVIS LASTER, Vice Chancellor 
 
                        - - - 
 
 
ORAL ARGUMENT AND RULINGS OF THE COURT ON PLAINTIFF'S 
MOTION TO APPROVE SETTLEMENT AND PLAINTIFF'S MOTION 
FOR APPROVAL OF FEE AWARD, EXPENSES, AND INCENTIVE 

AWARD 
 

 

------------------------------------------------------ 
CHANCERY COURT REPORTERS 

Leonard L. Williams Justice Center 
500 North King Street - Suite 11400 

Wilmington, Delaware 19801 
(302) 255-0521 
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CHANCERY COURT REPORTERS

APPEARANCES:   
 
     NED C. WEINBERGER, ESQ. 
     MARK RICHARDSON, ESQ. 
     BRENDAN W. SULLIVAN, ESQ. 

CASIMIR SZUSTAK, ESQ.
     Labaton Sucharow LLP 

     -and-        
     JOHN VIELANDI , ESQ. 
     of the New York Bar 
     Labaton Sucharow LLP 

     -and-  
     DAVID M. COOPER, ESQ. 
     SILPA MARURI, ESQ. 
     GEORGE T. PHILLIPS, ESQ. 
     of the New York Bar 

Quinn Emanuel Urquhart & Sullivan, LLP
            -and- 
     CHAD JOHNSON, ESQ. 
     NOAM MANDEL, ESQ. 
     of the New York Bar 

Robbins Geller Rudman & Dowd LLP
            -and- 
     PETER ANDREWS, ESQ. 
     CRAIG J. SPRINGER, ESQ. 
     DAVID M. SBORZ, ESQ. 
     JACOB JEIFA, ESQ. 

Andrews & Springer LLC
       -and-

     JEREMY FRIEDMAN, ESQ. 
     DAVID F.E. TEJTEL, ESQ. 
     Friedman Oster & Tejtel PLLC 

    -and- 
     SEAMUS KASKELA, ESQ. 
     of the Pennsylvania Bar 
     Kaskela Law LLC 
       for Plaintiff                               
 
     MICHAEL A. BARLOW, ESQ. 
     Abrams & Bayliss LLP 

       -and-
     KRISTIN N. MURPHY, ESQ. 
     of the California Bar 

Latham & Watkins, LLP
       for Defendants David Dorman and William Green 
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APPEARANCE CONTINUED:      
 
     JAMES M. YOCH, JR, ESQ. 
     Young Conaway Stargatt & Taylor, LLP 

       -and-
     STEPHEN P. BLAKE, ESQ. 
     of the California Bar 

Simpson Thacher & Bartlett LLP
       for Defendant Silver Lake Group LLC 
 

JOHN D. HENDERSHOT, ESQ.
     SPENCER V. CRAWFORD, ESQ. 
     ADRIAN KAPPAUF, ESQ. 
     Richards, Layton & Finger, P.A. 
       for Defendants Michael Dell, Egon Durban, Simon  
       Patterson, and Non-Party Dell Technologies 
            -and- 
     GERSON A. ZWEIFACH, ESQ. 
     of the District of Columbia Bar 
     Williams & Connolly LLP 
       for Defendants Egon Durban and Simon Patterson 

       -and-
     STEVEN P. WINTER, ESQ. 
     JACOB MILLER, ESQ. 
     of the New York Bar 

Wachtell, Lipton, Rosen & Katz
            -and- 

CHARLES W. COX, ESQ.
     of the California Bar 

Alston & Bird LLP
      -and- 

     SUSAN E. HURD, ESQ. 
     of the Georgia Bar 
     Alston & Bird LLP 
       for Defendant Michael Dell and Dell  
       Technologies          
 
     STEPHEN B. BRAUERMAN, ESQ. 
     SARAH T. ANDRADE, ESQ. 
     Bayard, P.A. 

for Objector Pentwater Capital Management LP. 
 
      ANTHONY RICKEY, ESQ. 
      Margrave Law LLC 
 for Amici  

- - - 
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THE COURT:  Welcome, everyone.

ATTORNEY HENDERSHOT:  Good afternoon,

Your Honor.

THE COURT:  Good afternoon.

ATTORNEY HENDERSHOT:  Shall we begin

with introductions for the record?

THE COURT:  Please.

ATTORNEY HENDERSHOT:  Well, then, for

the record, John Hendershot, Richards Layton & Finger,

for Dell Technologies and defendants Michael Dell,

Egon Durban, and Simon Patterson.  At counsel table

with me immediately here is Mr. Gerson Zweifach from

Williams & Connolly, who represents the Silver Lake

entities and Mr. Durban and Mr. Patterson.  Next to

him, Mr. Steve Winter and Mr. Jacob Miller, both of

Wachtell Lipton, who are here on behalf of Mr. Dell.

Also in the back we have Mr. Chuck Cox and Ms. Susan

Hurd, is sitting behind the bar, from Alston & Bird.

They are here on behalf of Mr. Dell and the company.

And last but not least, I have two of my colleagues

sitting behind the bar in the back, Spencer Crawford

and Adrian Kappauf.

THE COURT:  Thank you all for being

here.
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ATTORNEY HENDERSHOT:  Thank you, Your

Honor.

THE COURT:  I appreciate it.

ATTORNEY YOCH:  Good afternoon, Your

Honor.  James Yoch, Young Conaway Stargatt & Taylor,

on behalf of Silver Lake.  With me today is my

colleague from Simpson Thacher, Mr. Steve Blake.

Thank you.

THE COURT:  Great.  Thank you.

ATTORNEY BARLOW:  Good morning, Your

Honor.  Mike Barlow of Abrams & Bayliss here on behalf

of the special committee defendants, Mr. Dave Dorman

and Mr. Bill Green.  I'm joined today by Kristin

Murphy of Latham & Watkins.

THE COURT:  Great.  Thank you all for

being here.  I appreciate it.

ATTORNEY WEINBERGER:  Good afternoon,

Your Honor.  Ned Weinberger from Labaton Sucharow on

behalf of lead plaintiff, Steamfitters Local 449

Pension Plan.  With me at counsel table, Brendan

Sullivan from Labaton Sucharow, my esteemed colleague

David Cooper from Quinn Emanuel, George Phillips from

Quinn Emanuel.  At rear counsel table, I'll start with

Jeremy Friedman from Friedman Oster & Tejtel, Chad
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Johnson from Robbins Geller Rudman & Dowd, David

Tejtel from Friedman Oster & Tejtel, Noam Mandel from

Robbins Geller, Craig Springer from Andrews &

Springer, Silpa Maruri from Quinn Emanuel.  We also

have colleagues in the back of the room.  I'm happy to

go through if Your Honor would like.  I may as well.

Peter Andrews, who Your Honor knows, from Andrews &

Springer, Mark Richardson from my firm, our paralegal,

would have been our trial paralegal, Alexandra Carpio.

THE COURT:  Great.  You're the most

important.  They can't do anything without you.

ATTORNEY WEINBERGER:  Casimir Szustak,

also from my firm.  Behind Mr. Szustak, Seamus Kaskela

from the Kaskela Law firm, David Sborz from Andrews &

Springer, Jacob Jeifa from Andrews & Springer, and

John Vielandi from Labaton Sucharow.

And I expect Mr. Brauerman would want

to come up and introduce himself, but while I'm

standing at the podium, I just wanted to run by our

proposed order of presentation, if it's okay with Your

Honor.

Mr. Cooper and I are planning to split

the plaintiff's presentation today.  Mr. Cooper will

present settlement.  I'll present the fee request, the
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incentive award request, and also address the 

objectors' submission, if that's okay with Your Honor.

THE COURT:  That's fine.

ATTORNEY BRAUERMAN:  Good afternoon,

Your Honor.  Steve Brauerman from Bayard.  I'm joined

in the back of the room by my colleague, Sarah

Andrade, on behalf of the objector, Pentwater Capital

Management LP.

THE COURT:  Thank you all for being

here as well.

ATTORNEY RICKEY:  Good afternoon, Your

Honor.  Anthony Rickey from Margrave Law for the law

professor Amici.

THE COURT:  Great.  Thank you.  Is

that everybody?  

All right.  Well, thank you all for

being here.  I know many of you came a long way.  And

before we go any further, thank you also for all the

work everyone put in in responding to the questions

that I had.  It was great to get the information you

provided, and I found it all very helpful.

So shall we proceed?

ATTORNEY COOPER:  Good afternoon, Your

Honor.  David Cooper from Quinn Emanuel on behalf of
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the plaintiff class.

As Mr. Weinberger noted, I'll be

speaking about approval of the settlement, though, of

course, some of the issues I'll be discussing

concerning the value of the settlement will also be

relevant to the issues that objectors raise regarding

fees.

No one has objected to the settlement

here.  And while that's not dispositive, it is

certainly very telling in a case like this one, where

so much attention has been paid by a class of very

sophisticated hedge funds and investors.

As this court has said, its role is

to, quote, determine whether the settlement falls

within a range of results that a reasonable party in

the position of the plaintiff, not under any

compulsion to settle and with the benefit of the

information then available, reasonably could accept.

And we submit that when very sophisticated parties

with a substantial stake have chosen not to object, it

strongly suggests that reasonable informed plaintiffs

would accept this settlement.

And that's confirmed by looking at the

record in this case.  When Your Honor appointed
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co-lead counsel, Chad Johnson, then on behalf of Quinn

Emanuel, said that we bring our full resources to bear

in this case to counter the very able army of

top-notch attorneys on the other side.  And that is

what we, all of the plaintiffs' firms, have done.

Reviewing almost 3 million documents, taking

depositions of 32 fact witnesses, preparing extremely

detailed pretrial briefs and expert reports, and

overcoming very substantial obstacles in evaluating a

one-of-a-kind security with a complex bundle of rights

that the market and many of our own class members had

devalued because of the particular nature of those

rights.

The fact that we were able to secure a

historic $1 billion settlement in the face of all

these obstacles is a testament to the effort of our

entire team and the great risk that we took on

bringing this case to the eve of trial.  And we're

proud to present it for the Court's approval.

The settlement value is obviously very

large here in absolute terms, and I won't belabor

that.  But it's also worth noting that it's also

particularly large as a percentage of the deal.  In

answer to Your Honor's question, and as we detailed in
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our papers, for large deals, settlements are generally

in the range of 1 to 2 percent of the deal price.

Here, we're at nearly 5 percent.  So we have an

unobjected-to settlement that is the largest in this

court's history in absolute terms and also one of the

largest for a large deal in relative terms.

Now, while the objectors don't object

to approval of the settlement and, in fact, no one

has, they do suggest that the amount is unimpressive

as a basis for questioning the fee proposal.  And this

argument is not about the merits of the case.  They

don't address the merits of the case.  Instead, it's

based entirely on the fact that our maximum damages

request, both in the expert report and in our pretrial

brief, was $10.7 billion.

And this is just conceptually the

wrong way of looking at whether or not a settlement is

a good one for the class or reflects well on the

attorneys who produced the settlement.

To begin with, it would essentially

punish attorneys for taking aggressive positions on

behalf of a class even where, as here, there was great

value in doing so.  The simple fact is that defendants

would not settle for a billion dollars unless there
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was a real credible risk of much higher damages at

trial.  And so the $10.7 billion argument in both the

pretrial brief and expert report had great value for

the class in producing a $1 billion settlement.  And

so to say that then it suggests that the $1 billion is

unimpressive has it precisely backwards.

It also says nothing about whether or

not the maximum damage price was likely to be obtained

or whether any particular amount was likely to be

obtained.  And that's why this court, in cases like

Cummings v. Edens, looked at potential damages from a

risk-adjusted perspective.  And this court has done so

time and again in derivative cases like Oracle and

Primedia.  

And because the objectors have

questioned it, I'd like to go into a little bit of

detail on the particular risks involved here.

To reach $10.7 billion, we would have

had to convince this Court and ultimately the Delaware

Supreme Court of several very hotly disputed, very

difficult, often novel propositions.  And as we sort

of analogized in our papers, it would have been

essentially like pitching a perfect game.  We would

have to win on all of these issues.
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The first one is we would have to have

shown that credit risk was minimal.  And to do that,

we employed regression analyses to undermine their

expert Professor Hubbard's use of CDS spreads to

determine the amount of the DVMT discount that was

attributable to credit risk.  We also sought to

undermine his analysis by looking into his work papers

and discovering methodological problems with his

modeling of the credit risk.

But the challenge here was that,

ultimately, Dell was a very heavily debt-laden

company.  It was a company that was below investment

grade.  And it was a company that people in the market

contemporaneously said that they believed that a

substantial portion of the DVMT discount was due to

credit risk.

So regardless of the fact that we were

able to show significant problems with Professor

Hubbard's analysis, it would have been a great

challenge here to show that the credit risk was, in

fact, as low as our expert had proposed.

Second, beyond the credit risk, we

would have had to show that the effect of a

conglomerate discount was minimal.  And to show this
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on a theoretical level, that there should not have

been a conglomerate discount here, based on the

literature and based on the particular nature of the

DVMT and Dell stocks, it would not have made sense,

theoretically.  

We also showed that Professor Hubbard

and this Court had questioned conglomerate discounts

in the past.  The challenge here was, again, that

market participants, like the objector fund, had

stated contemporaneously that the conglomerate

discount was a significant source of the DVMT

discount.

So even while, conceptually, perhaps,

it should not have mattered, if the market believed

it, then it was going to be very difficult to disprove

it accounted for some portion of the DVMT discount.

Those are the first two.

Third, we'd have to show that the

particular rights of DVMT as a tracking stock relative

to the rights of VMware stockholders didn't materially

affect the DVMT price.  And we highlighted Professor

Hubbard's inability to quantify these different rights

and explained why they shouldn't have mattered, given

the protections of the capital stock committee, but
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there was still the challenge of the market not

necessarily believing it.  And beyond that, the fact

that, if you look at tracking stocks as a whole,

almost all of them have discounts, often in the

neighborhood of the DVMT discount, so we would be

fighting against that as well.

Fourth, we'd have to show that the

conversion right didn't legitimately affect the DVMT

discount, what we have called the forced conversion.

And this involved very difficult legal and economic

questions.  

On the legal side, there is a question

whether this potential alternative transaction should

be accounted for because this was part of the

bargained-for rights that was inherent in the DVMT

stock.  And if it can't be accounted for, there was

further questions about how defendants' duties, both

to DVMT shareholders and to other classes of Dell

stock, would have and should have affected whether and

how they performed a forced conversion.

On the economic side, the formula was

so complicated and potentially circular that people at

the time said, basically, it was a complete black box

and totally unpredictable.  And so, while we got
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strong admissions from their expert, Professor

Hubbard, on why a legitimate forced conversion should

not have been bad for DVMT shareholders, even our own

expert was forced to admit that any clear conclusions

about what a forced conversion ultimately would have

produced were somewhat tenuous.

Finally, we also tried to get damages

in the other direction by focusing on what the

defendants got out of the transaction.  But this led

to its own set of hurdles.  We had to show that what

defendants got was the right framing for evaluating

this case, even though, essentially, none of the

participants in this transaction at the time -- that

includes the committee, that includes Dell itself,

that includes the stockholder volunteers who

negotiated -- none of them had presented it this way

and argued for a percentage of the sort of value

captured by capturing the DVMT discount.

We also had to show, you know -- and

we also potentially had to show that, because this was

effectively disgorgement, that this remedy was

justifiable, even though this kind of disgorgement

remedy is rarely applied, even with conduct that's

seemingly more egregious than what we had here.
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We also potentially had to show that

the gain to defendants really belonged to the DVMT

shareholders in the first place, which was difficult,

given some ambiguities in the rights of DVMT

shareholders.

We would then have to show that a fair

negotiation would have provided that discount to the

class rather than being split in some way that was

difficult to predict.  And again, that sort of circles

back to all of the previous hurdles I said when the

question becomes what leverage did the DVMT

shareholders have and what rights did they have in the

first place.

Beyond that, there were additional

complex questions about whether this would represent a

windfall to DVMT shareholders because it was

incorporated into the stock price of DVMT in the first

place, whether DVMT ever had an unaffected price, what

it was, and how it would have affected a fair

negotiation.

So all of that is to say there was an

enormous number of obstacles, and it was very far from

a typical case.  There could be no simple discounted

cash flow analysis, no sum-of-the-parts analysis.  We
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couldn't rely on market prices.  And it was also very

hard to find a middle ground that attributed some but

not all of the DVMT discounts to these various

hard-to-quantify factors and to do so in a way that

would be rigorous enough to survive both this Court's

review and potentially Delaware Supreme Court review.

And that's precisely why we presented alternative

lower damages options in the pretrial brief.

And for these different options, we

potentially would not have to satisfy all of these

different factors that I mentioned.  Some -- we would

have to satisfy only some of them.  And these more

likely damages scenarios were producing damages of

potentially 3 billion, 1 billion, or even potentially

much less than that.

So in determining whether $1 billion

is fair value for the class, whether it reflects

positively on the performance of counsel, it simply

does not make sense to look at $10.7 billion while

ignoring the risk adjustment that any responsible

plaintiff's counsel would have to undertake here, as

we did.

When accounting for this risk

adjustment, the practical realities of the case, and
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the very real risk that there would be no recovery at

all for the class, as many plaintiffs, including in

entire fairness cases, have faced in recent years,

$1 billion in cash is unquestionably an outstanding

result for the class.  That is why no one has opposed

it.  And we submit that the settlement should

therefore be approved.

THE COURT:  Thank you.  Anything else

you want to tell me?

ATTORNEY COOPER:  No.  That's all.

And I'll hand it off to Mr. Weinberger.  Thank you. 

THE COURT:  Who is going to talk to me

about the scope of the release?

ATTORNEY HENDERSHOT:  I am, Your

Honor.

THE COURT:  Great.  Thank you.  Why

don't you talk to me about the scope of the release.

ATTORNEY HENDERSHOT:  Sure.

Good afternoon again, Your Honor.

Happy to address any questions the

Court has on this.  I do want to say, as a historic

matter, the way this went down, we started with a

template from, I believe, the Starz litigation, sent

it around among counsel on both sides.  Mr. Weinberger
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and his colleagues at a certain point around

Thanksgiving sent us the Inhibitor transcript and I

believe also the Presidio transcript and said, hey, we

got to pay attention to this.  So this was definitely

something that counsel on both sides thought about,

went through carefully.

You know, I think there are

essentially three categories of claims that we are

trying to get released.  The first is the kind of

claims that are against the defendants or could have

been brought against the defendants, including the

former defendants who have been dismissed on an

interlocutory basis, and against Dell the company as

well.

The second are claims that I

characterize as claims against people who haven't been

sued but who had some involvement in the transaction.

So, for example, the special committee's banker,

Evercore, has not been named has a defendant.  We're

trying to cut off the possibility that somebody is

going to come back, some class member is going to come

back next year and say, actually, there was some

aiding and abetting liability on the part of Evercore,

and we should get some more money from this
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transaction.

And then the third one, which I gather

is the one that the Court has expressed concern about

before, is sort of an unjust enrichment theory.  You

could sort of imagine this as one of the defendants

gets an improper gain, then transfers it to an

innocent recipient, a trust for someone's

grandchildren or something like that, and then years

from now, a class member comes back and says, you

should have to disgorge that.  It was wrongfully

gained in the first place.

Your Honor pointed out in the Presidio

transcript, and I certainly agree with it, hard to see

how that claim survives, given the release in favor of

the defendant who did the transferring.  

On the other hand, it's certainly the

usual rule that the respondent in a restitution claim

would be able to avail himself or herself of any

defense that would apply to the party who transferred

the asset to him or her, in this case the release.  In

fact, I think that's even called the primary

protection of the innocent recipient in the

Restatement.  But what we're trying to do is cut off

the possibility.  
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You know, we think this is a

legitimate part of global peace.  It really -- even to

the point of immediate family members, which has been

approved in Presidio and a number of other cases.  You

know, it's not out of the realm of possibility that

Mr. Dell talked to his wife about this deal before it

happened.  Did he talk to his children?  There is no

record on that, but is it possible?  Sure.  That's the

sort of claim that we're trying to cut off.  That's

the sort of claim we want an ironclad guarantee for

that says, no, everything is cut off.  Nothing more

about this deal is ever going to be the subject of

litigation again.

So with that as sort of background,

you know, I think subsections -- this is all Section

1.(aa) of the stipulation.  Subsections (i) through

(iv) are pretty easy and self-explanatory: defendants,

former defendants, the company, and then immediate

family.

When we get down to (v), we are

talking about affiliates.  This is, of course, common

language.  This is kind of the second -- mostly the

second of those two categories.  So this includes

"past or present, direct or indirect, affiliates,
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members, partners, partnerships, investment managers,

advisors and funds, subsidiaries, parents,

predecessors, and successors," all of whom are

collectively defined as capitalized "Affiliates" of

the defendants, the former defendants or Dell the

company.

There is no release as to future

capitalized "Affiliates."  That is the UniSuper

comment that Your Honor had in Presidio, I think.  The

revised stipulation in Presidio did, in fact, release

the defendants' affiliates.  It was not a defined term

in that stipulation.  Also released the equityholders

of the defendants and their affiliates as well as the

predecessors and successors of the defendants and the

defendants' affiliates in Presidio.

So the defined term "Affiliate"

includes the lower-case nondefined term "affiliate." 

We would take that to mean, or at least include, the

meaning that we see in the SEC regulations, a company

that's controlled by, controls, or is under common

control with.  Both Dell and Goldman Sachs have a

number of affiliates, including subsidiaries, listed

in their SEC filings.

Members and partners, we have multiple
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defendants and former defendants that are LLCs or LPs,

so we are trying to make sure that investors in a

Silver Lake fund do not have claims against them, for

example.

"Partnerships, investment managers,

advisors and funds" is language that I believe

primarily came from the Silver Lake side.  This is, in

our view, a thoughtful effort to capture the world

within Silver Lake and, more generally, within the

private equity fund structure.  So we have six named

defendants that are Silver Lake entities.  Some of

those are invested in Dell directly.  Others are not.

They're also in the fund structure.  Those funds that

are not invested, some of which are partnerships, need

to get the benefit of the release.  They have people

with titles, like investment manager and advisor, as

well as their funds.  

So what we're doing there is trying to

release a specific universe of Silver Lake-affiliated

entities.  And we think that's necessary to give

Silver Lake, as well as Mr. Durban and Mr. Patterson,

global peace.

I'd also point out Dell has personnel

who fit those descriptions, either employees within
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Dell Technologies, or the company actually has a

venture capital arm called Dell Technologies Capital.

They have investment managers over there as well.

Subsection (vi), one can sort of think

of this as affiliates of affiliates, so this is "all

past or present officers, directors, employees,

associates, agents, advisors, members, partners,

experts, financial or investment advisors, insurers

and attorneys (including Defendants' Counsel) of

Defendants, Former Defendants, Dell, and their

respective Affiliates."

Again, we have past or present but not

future.  Many of those terms were approved in the

revised stipulation in the Presidio matter.  

"Associates, agents, advisors, ...

financial or investment advisors," that sweeps in

people who may turn out to have had some tangential

role without being formally employees of one of the

entity defendants.  It also sweeps in the nonparties

that had direct involvement, such as Evercore or

DISCERN, as well as their employees and their own

internal advisors.  And it would also sweep in

nonparties that, as far as the record reflects, were

not involved.
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So one of the fact patterns that came

to my mind on this after the stipulation was

submitted, in the recent Mindbody case, the Chancellor

assessed liability against Mr. Stollmeyer, the CEO and

founder, in part on a basis of a finding that

Mr. Stollmeyer had tilted the sale process for

personal financial goals.  He had kids in college and

so forth.  And one of the witnesses at the trial was

his personal financial advisor.  And one can imagine

that personal financial advisor, presumably on

different facts, getting sued for, you know, allegedly

telling him, hey, you've really got to do this deal.

You've got to make sure this deal gets done.  You can

think of that as aiding and abetting claim.  Not

saying it happened in Mindbody.  I don't think the

record says that.  But on a different set of facts,

one can imagine that.  And that is a claim that we

think is appropriately cut off here.

The language also, in subsection (vi),

also sweeps in equityholders, including partners and

members of affiliates.  So that includes situations

such as Dell Technologies entering into a joint

venture via an LLC agreement or being one among

several members of a limited liability company for
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some purpose and ensuring that we don't have claims

going out against some distribution partner for Dell

equipment or something like that.

Dell also has partners in the

colloquial sense that it has distribution partners for

its services and its product.  They also should be

released.  There's no claim against them, I don't

think, but they also should be released.

Experts, I think Your Honor talked

about that in Presidio.  We have had cases of -- the

case of Mr. Torkelson, the Milberg Weiss expert, being

one prominent one.  If there is some claim that the

testifying or consulting experts behind the scenes did

something wrongful that led to loss for the proposed

class, that needs to be cut off.  And I think that was

discussed in the Presidio transcript.  

We then come down to subsection (vii).

This is the one about entities in which the defendants

have interests.  And I know Your Honor has mentioned

foundations in prior transcripts.  So this language

sweeps in foundations.

It also sweeps in other estate

planning mechanisms and unrelated investment vehicles

for the defendants.  There is actually a foundation
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here.  There is a Michael and Susan Dell Foundation.

It is not affiliated with the company, Dell

Technologies.  It's something that the Dell family has

put together.  It does education and healthcare work.

We could talk about it if Your Honor would like, but

there is actually a foundation there that needs to be

protected.  

Also sweeps in MSD Capital, which, I

don't want to say it's Michael Dell's family office,

but it's related to his unrelated investments.

And it also sweeps in some affiliated

entities of Dell that are trusts, which include things

like asset financing trusts.

Similar rationale for unrelated

businesses the defendants may have investments in or

the individual defendants' estate planning devices.

There is no reason there should be surviving claims

against them.  And, you know, we feel on this one that

the release of a defendant is incomplete if there is

some risk that a trust for the benefit of, for

example, a defendant's child or grandchild could get

hit with an unjust enrichment claim or a claim that

some entity of that nature had some role that didn't

become apparent through the discovery process.
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And then finally, subsection (viii) is

the language about legal representatives and heirs and

executors and so on.  This category really is

something of a catchall.  I believe it was approved in

Starz.  And also something similar to it, certainly

predecessors and successors, was approved in Presidio.

This is language that is primarily

designed to ensure generality and sweep in all

successors, including, for example, a representative

in bankruptcy or a representative through probate or

intestate succession.

You know, it's also something that has

a pretty long history in the English-speaking law

world.  I went back and looked at our leading case in

Delaware, Miller against Hob Tea Room, on the scope of

a release.  And the language there was the buyer and

seller released each other, their heirs, executors,

administrators and assigns.  And, at least in 1952,

that was considered perfectly fine.

And, you know, it also has some echoes

of the common law rule in the property context.  If I

want to sell Green Acre to my friend Mr. Weinberger

and I execute a deed saying I give Mr. Weinberger

Green Acre, I've given him a life estate, not a fee
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simple.  If I want to give him a fee simple, sell him

a fee simple, I need to say, I give Green Acre to

Mr. Weinberger and his heirs, or Mr. Weinberger and

his heirs forever.  That's the magic language.  Not

really current today, but that was the old common law

rule.

That's what I have on the scope of the

release.  I'd be happy to address any other questions

Your Honor may have about it.

THE COURT:  All right.  Thank you.

ATTORNEY HENDERSHOT:  Thank you, Your

Honor.

THE COURT:  Remind me.  You're going

to talk to me about --

ATTORNEY WEINBERGER:  Your Honor, I'm

going to address the fee and expense request, the

incentive award and the objectors' submission, Your

Honor.

THE COURT:  Here's what I want to do.

Why don't you sit down.  I'm going to rule on the

settlement part, and then we'll talk about the

attorneys' fee award.

All right.  We're here today so that I

can consider the proposed settlement of the
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consolidated class action In re Dell Technologies

Class V Stockholders Litigation, C.A. No.

2018-0816-JTL.  I have three general tasks, two of

which I'm going to take up now.  The first is to

determine whether the notice of the settlement was

adequately provided.  The second is to determine

whether to approve the settlement.  The task that I am

deferring, pending argument from counsel, is to

determine an award of attorneys' fees and expenses,

including whether to approve an incentive fee.

Normally I would need to certify a

class, but the parties stipulated to a class, and I

granted that order as of February 22, 2021.  That's at

Docket 230.  No one has given me any reason why that

determination needs to be revisited, and I can't think

of one.

I previously discussed the background

of this transaction and the general nature of the

plaintiffs' claims in an opinion I issued in June 2020

that denied the defendants' motion to dismiss.  I'm

confident the parties are familiar with that.  For

those folks who may read this transcript who aren't

directly involved in the case, here's a brief

refresher:  
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In 2013, Michael Dell and Silver Lake

Group, LLC, took Dell Inc. private through a leveraged

buyout.  The privately held successor of Dell Inc. is

Dell Technologies, which I'll probably call the

"Company," which Mr. Dell and Silver Lake control.

In 2016, the Company sought to acquire

EMC Corporation, a data storage firm.  One of EMC's

most valuable assets was its ownership of 81.9 percent

of the equity of VMware Inc., a publicly traded cloud

computing and virtualization company.

Dell wanted to pay cash to acquire all

of EMC, but the Company's indebted state after the

leveraged buyout could not support an all-cash deal.

So instead, the Company proposed to acquire EMC using

a combination of cash and newly issued shares of Class

V common stock, which would trade publicly and track

the performance of a portion of the equity stake in

VMware that the Company would own as a result of the

deal.

The Company and EMC ultimately

completed a transaction that valued EMC at

$67 billion.  Each share of the EMC common stock was

converted into the right to receive $24.05 in cash

plus .11146 of a Class V share.  The Company listed
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the Class V shares on the New York Stock Exchange

where they've traded under the symbol DVMT.

The Class V shares were designed in

the aggregate to track the performance of 65 percent

of the 81.9 percent stake in VMware that the company

owned.  In theory, the Class V stock would track

53.235 percent of the value of VMware.  But in

actuality, the Class V stock did not track the value

of VMware, at least not as measured by VMware's

publicly traded shares.  From the outset, the Class V

shares traded at a 30 percent discount to VMware's

publicly traded shares.

There were various reasons people

posited for the discount.  One was that the Class V

shares were subject to a conversion right, and if the

Company listed its Class V shares on a national

exchange, then the Company could forcibly convert the

Class V shares into Class C shares pursuant to a

pricing formula.

After the EMC acquisition closed, the

Company began exploring ways to consolidate its

ownership of VMware.  There is evidence that the fact

that the Class V shares traded at a discount suggested

that there was a valuation gap that the Company could
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capture by consolidating its ownership.  There were

three logical paths to consolidate ownership: a

transaction with VMware, a redemption of the Class V

stock, or a forced conversion.

On January 2018, the Company's board

of directors charged one of its existing committees

with negotiating a redemption of the Class V shares.

The Company tried to take advantage of the MFW

procedure by conditioning any redemption or similar

transaction on both committee approval and approval

from holders of a majority of the outstanding shares.

One of the problems with that effort was that the

company retained the right to bypass the MFW process

by engaging in a forced conversion or by pursuing

certain other transactional paths.

After the Company and the committee

discussed valuation, the committee's legal advisor

identified a conflict of interest for one of its

members.  In March 2018, the board created a special

committee that excluded the conflicted member and

again attempted to implement compliance with the MFW

process but again failed to address the bypass

problem.

Over the next three months, the
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Company negotiated with the committee.  During that

process, the Company's representatives repeatedly told

the committee that if they did not agree to a

negotiated redemption, then the Company would proceed

unilaterally with a forced conversion.  Both Company

representatives and the committee's advisors stressed

that a forced conversion was the least attractive

option for the Class V stockholders.

In January 2018, the committee agreed

to a negotiated redemption which valued the Class V

shares in the aggregate at $21.7 billion.  Each holder

of Class V stock could opt to receive shares of newly

issued Class C common stock valued at $109 per share

or $109 per share in cash, with the aggregate amount

of cash capped at $9 billion and subject to proration.

Large holders of the Class V stock

objected to this transaction, and the Company did not

believe the stockholders would approve it.  Rather

than negotiating further with the committee, the

Company began negotiating directly with six large

holders of Class V stock.  While doing so, the Company

took steps publicly to prepare for a forced

conversion.  There is evidence in the record

suggesting that the Company engaged in a
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divide-and-conquer strategy with respect to the

stockholder volunteers.

After four and a half months, the

Company reached agreement with the volunteers on a

stockholder-negotiated redemption.  That new deal

valued the Class V shares in the aggregate at

$23.9 billion and increased the various parameters on

the deal components.  The committee had not involved

itself in those negotiations.  After the deal was

reached with the stockholders, the Company informed

the committee of the terms of that deal.  The

committee met for an hour and approved it.

During a special meeting of the Class

V stockholders in December of 2018, the transaction

received approval from unaffiliated holders of

61 percent of the outstanding Class V shares.  The

deal closed shortly thereafter.

The plaintiffs in this case represent

a class of former holders of Class V stock.  They

asserted claims for breach of fiduciary duty against

Mr. Dell, Silver Lake, and members of the board,

contending that they violated their duties when

negotiating and approving the redemption.  According

to the plaintiffs, the transaction is not entirely
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fair.

The defendants moved to dismiss the

complaint under Rule 12(b)(6).  And as I noted, I

denied that motion.  The parties then proceeded

through extensive discovery over approximately two

years.  In total, plaintiffs' counsel reviewed nearly

2.9 million pages of documents and either took or

defended 35 depositions.  The plaintiffs propounded

710 interrogatories and 179 requests for admission.

The plaintiffs also pursued

third-party discovery, including against Goldman

Sachs, which eventually produced documents.  Based on

that document production, the plaintiffs amended their

complaint to add claims for aiding and abetting

against Goldman Sachs.

In September 2022, after fact and

expert discovery had closed, the parties participated

in a full-day mediation session before Judge Phillips.

That session did not result in a settlement.  The

parties then got ready for trial.

On October 24, 2022, the parties filed

a 51-page pretrial order and an initial joint list of

trial exhibits that contained 2,887 joint trial

exhibits, giving you a sense of how big the record
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was.  The plaintiffs and the defendants filed pretrial

briefs and, collectively, they spanned 225 pages,

exceeding 44,000 words.  According to the pretrial

order, there were 17 live witnesses, including three

expert witnesses, who were lined up to testify at

trial.

To my great relief, just before trial,

the parties reached an agreement in principle to

settle their claims in this litigation.  They

eventually executed a stipulation of settlement which

they submitted on December 22, 2022.

Against that background, as discussed,

I have already certified a class in this matter and I

don't see any need to recertify it.  The only issue

that I am going to revisit, just for the sake of good

order, is adequacy of representation.  Under Rule

23(a)(4), I determined, when I certified the class,

that the plaintiffs' counsel were providing adequate

representation, and I think that has certainly

continued as the case has unfolded.

In terms of adequacy of notice, I find

that it was adequately delivered.  "Notice by mail,

publication or otherwise" has to be distributed to

shareholders in the manner that the Court directs.
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That's from Court of Chancery Rule 23(e).

Notice is sufficient if it "contains a

description of the lawsuit, the consideration for the

settlement, the location and time of the settlement

hearing, and informs class members that additional

information can be obtained by contacting class

counsel."  That's from the Philadelphia Stock Exchange

case.

Here, the notice adequately described

all of those terms.  It also adequately described the

consideration for the settlement and the other

components of required notice.  And as evidenced by an

affidavit of Jack Ewashko, the client services

director of AB Data, Ltd.'s action administration

company, the notice was adequately delivered with

literally lots and lots of notices going out, plus

publication through PR Newswire.

So I find that the notice was

adequately delivered and provided constitutionally

compliant notice to the Company's stockholders.

In terms of the merits of the

settlement, my job is to attempt to evaluate the

"give" and the "get" by considering the nature of the

claims, the possible defenses thereto, the legal and
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factual circumstances of the case, and then to

determine whether the settlement falls within a range

of reasonableness.  That's a paraphrase from the

Philadelphia Stock Exchange case.

The plaintiffs' claims here were

relatively strong for a case of this nature.  As

already noted, they survived a motion to dismiss that

included a lot of detailed analysis.  And they were

also relatively strong because the transaction would

have implicated the entire fairness standard.

That said, there were major challenges

to the claims.  The plaintiffs have pointed out, and

we certainly all know, entire fairness is not

something that automatically results in a win for the

plaintiffs.  There have been many entire fairness

cases at this point where the defendants have won.

And at various times, I've cited literature on that

that shows that entire fairness is not

outcome-determinative.

There were also real questions about

damages, how to approach a damages calculation, and

what a reasonable range of damages would be.

Plaintiffs' counsel has identified some of those

hurdles, but I think it's quite clear that there were
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real questions about where the damages figure would

end up, and that while the plaintiffs had identified a

headline number in the vicinity of 10 billion, they

would have had to run the table on all issues to get

that number.  Not only that, but they undoubtedly

would have had to defend that number on appeal.  And

we all know that post-trial judgments in this court

don't always survive appeal.  So there was clearly

risk for the plaintiffs even if they prevailed at the

trial level.

The settlement consideration consists

of a $1 billion cash payment.  It roughly equates to

the incremental value of the $125 per share offer that

the committee had made, which was rejected, and which

was not disclosed in the materials associated with the

transaction.  It reflects a recovery well above DVMT's

market price at any time that the stock traded.  It

represents more than triple the dollar amount of the

largest stockholder-level settlement ever in this

court.  And it is easily the largest class recovery in

this court's history.

As counsel indicated, one measure to

evaluate the strength of a settlement is to look at

the "get" as a percentage of transaction equity value.
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Counsel was very helpful in providing a table

indicating the range of the "get" in both entire

fairness and enhanced scrutiny cases.  There are

certainly a lot of outliers at lower valuation, but I

think it's fair to say that 1 to 2 percent of equity

value, particularly as the deal sizes get larger, is

where things settle out.  An exceptional result is at

around the 5 percent level, which is where this is.

That's in Exhibit 7, if anybody wants

to review that.  And thank you again for putting that

together.

I've also considered the range of

likely damages recovery.  It's always difficult to

figure out where that would land without an actual

trial and without hearing from the experts, but I'm

satisfied that the $10 billion recovery was a best

case scenario which would have been difficult to

obtain at the trial level and difficult to defend on

appeal.  So given those risks, I think that the

settlement consideration of $1 billion represents a

substantial fraction of the likely recoverable

damages.

I've also taken into account that the

parties negotiated the settlement at arm's length with
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the assistance of one of the leading mediators in the

country: Judge Layn Phillips.

So in short, I think that this is an

excellent settlement for everyone involved.  It was

clearly a hard-fought case.  It settled on the eve of

trial at a point when people's access to information

was at a maximum until the trial had actually started,

so everyone knew the most they could possibly know

until the volatility of trial began.  I have no

concern whatsoever about any shirking or people

undervaluing their claims or acting without sufficient

information.

I am therefore more than happy to

approve this settlement.  And based on the settlement

as approved, we can now discuss the attorneys' fee

award.

ATTORNEY WEINBERGER:  Thank you, Your

Honor.  Let me first say, on behalf of lead plaintiff,

Steamfitters, I think I speak on behalf of all

parties, thank Your Honor very much for approving the

settlement.  And although a bit unorthodox, when I was

doing introductions before, I had called out my

associate, Casimir Szustak.  He did a lot of heavy

lifting on Exhibit 7.  A lot of credit goes to him for
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putting it together.  Obviously, a lot of assistance

from all firms and others within my firm, but I did

want to specifically call out Mr. Szustak.  We

affectionately call that chart "the Szustak chart" at

Labaton Sucharow.

Starting with fees, as Your Honor

knows, plaintiff's request is for 28 1/2 percent of

the $1 billion cash settlement fund generated through

our prosecution of the case, or $285 million.

$285 million is a whole lot of money.  There's no

doubt about that.  There is no dancing around that.

But the request is based on the fact that we recovered

a whole lot of money and took on enormous risk to do

so.

We recovered more in dollar terms than

any stockholder plaintiff has ever recovered for a

stockholder class in any state court litigation and by

a mile, by many multiples.  This case was not Enron.

This case did not follow a government prosecution.

Individual defendants were not sitting in jail cells.

And this was not an obvious case ex

ante, Your Honor.  There are a number, there are a

number of excellent Delaware firms, firms familiar to

Your Honor, firms who have gotten some of the largest
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recoveries in this court, that looked at this case,

chose to take a pass, did not file a complaint with

one of their clients.  Some of the largest members of

this class, who are now objectors, are hedge funds

that litigate claims in this very court all of the

time.  None of them stepped up to prosecute this case.

Some of them explicitly supported this transaction, in

fact, and believed it was a good deal.

The litigation was hard.  It was very

hard.  It was sprawling.  It was all-consuming.  The

billion-dollar fund was recovered in this case, Your

Honor, because we kept the promise made by Mr. Johnson

at the leadership hearing back in March of 2019, over

four years ago, that we would devote the financial and

human resources necessary to drive this case deep

against a group of defendants who, just two years

before we filed our case, had taken a case to trial,

lost, and gone and had that overturned on appeal,

showed that they were not afraid to go to the

mattresses.

Under Sugarland, the benefit conferred

is what's most important.  The fee we're seeking is

for conferring the biggest benefit in dollar terms

ever conferred on a class in any state court.
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If I could start with the percentage

that we are seeking, the 28 1/2 percent, as we say in

our papers, it is conservative under the precedent.

We cite eve-of-trial fee awards.  We cite all the

precedents going back to TeleCorp., all of those cases

say that something along the lines of 30 percent all

in or more is within the range of fairness for an

eve-of-trial settlement.  Mindbody is the most recent

settlement, eve-of-trial settlement, rather.

Chancellor McCormick awarded 30 percent net of

expenses, approximately 32 percent on an all-in basis.

I think it's also important to think

about fees in this court below 28 1/2 percent.  In

particular, as sort of a bookend, I think about the

many 25 percent cases in this court.  I think about

25 percent cases of Your Honor's, cases like PLX,

cases like Del Monte.  

There was discussion in the settlement

with respect to -- during the settlement presentation

about Presidio.  The same week we signed the

settlement term sheet in this action, Your Honor, Your

Honor awarded fees in Presidio, which, as

Mr. Hendershot explained, had the language considered

in negotiating the release.  There, the award was
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25 percent plus expenses, closer to 26 percent all-in.

Plaintiffs' counsel there took four fact depositions.

Plaintiffs were far along in document discovery but

not even halfway done with deposition discovery.  No

reports.  No expert depositions.  I looked at the

docket in that case yesterday and noted that

plaintiffs did not have a trial date in that case.

That is vastly different from a case

that settles on the eve of trial, like this one.  I

think those differences underpin why the court has

historically awarded 30 percent or more.  I'd like to

walk through some of those differences.  Some of them

are very obvious and should be obvious to anyone.

First is just the sheer amount of

work.  There's exponentially more work involved in

pushing a case two or three weeks out from trial.

Your Honor in the settlement ruling noted the 32 fact

depositions we took here, two expert depositions.  We

defended another two depositions, one of lead

plaintiff, one of Mr. Sacks.  Expert work and

discovery was an absolute bear.  Pretrial briefing.

Trial prep.  Your Honor alluded to the five-day trial

that was set to commence at the beginning of December

when we were to have 17 live fact witnesses.  It was
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quite a trick preparing for that trial, trying to

figure out how we were going to efficiently and

effectively put on our case where we realistically

expected that experts could take up two days of that

trial.

The second -- and I think this is

obvious, too -- material difference between a

25 percent earlier settlement and an eve-of-trial

settlement is cost.  Things you might not even think

of.  34 depositions or 35 depositions, videotaped.

Discovery is very expensive.  Expert work is

incredibly expensive.  We had approximately $3 1/2

million in out-of-pocket costs relating to experts.

Over $4 million in out-of-pocket expenses.

Your Honor practiced, ran a law firm.

I know Your Honor appreciates what it means for a law

firm to finance litigation of that magnitude

out-of-pocket.  I'm not sure everyone recognizes.  I'm

not sure hedge funds and law professors recognize that

Treasury and the IRS treats a law firm differently

from basically every other business in America.  Those

expenses are not tax deductible.  They're treated as

advance client costs.  We have to generate $4 million

in income, really more than $4 million in income,
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given taxes, just to essentially break even.

The third difference, and this is the

most important difference, and I think what animates

the increasing percentages that this court awards the

closer you get to trial and then ultimately at trial,

the difference is risk.  Contingency risk goes up, not

down, the deeper you take the case.

With all due respect to Amici, who

claim that every case past a motion to dismiss is in

the money, they have not actually litigated any of

these cases, Your Honor.  Nor have the professors

studied litigation in the court, as one of the Amici

admitted to her counsel just a few weeks ago on

Twitter, where she said Delaware cases are different

and not part of our study.  They are different.  

As Your Honor knows, the folks who

actually litigate these cases in this court know, the

deeper you take the case, the riskier it becomes.  The

deeper you take the case, the more likely it is you

are going to have to try your case, which is, of

course, the riskiest thing you can do in litigation

and I think why the court awards 33 percent for trial

recoveries, including post-trial settlements.  Trial

is that risky.
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This is not federal court, where few,

if any, cases are tried.  We looked up some of the

statistics.  I think it was in the Amici's article.

The article said 19 total trials have occurred since

1997 in federal securities cases.  The Twitter trial

just occurred, so I believe that's 20 since 1997.  Two

in the last decades.

In the eight-month span between July

of last year and February of this year, my office

tried three cases in this court: Columbia Pipeline in

front of Your Honor.  Straight Path was an 11-day

trial in Georgetown that my partner Mark Richardson

tried.  That was -- the second of the last six days

would have overlapped with this trial had we not

settled it.  And obviously, Sears Hometown in this

court as well.  All of the plaintiffs' firms who

actually litigate their cases have tried just as many

cases, if not more, in that same time period.

Where we take our cases deep, as we

did here, we are taking on the risk that we will

actually have to try our case and risk total loss.

And that additional risk, in my mind, is why a fee

award closer to 30 percent makes so much sense.

And I can even go further.  And just
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speaking about contingency risk generally in the deep

cases and the risks specific to this case, one of the

biggest risks that, again, nonpractitioners I think do

not understand, expert discovery.  Expert discovery is

inherently risky.  You serve an expert report, and you

take a big risk.

Almost invariably, leaving aside your

theories in general, there are almost always issues

with the expert report.  You take an even bigger risk,

you take an even bigger risk letting your expert sit

for a deposition, as we did here, under a full day of

skilled cross-examination by an experienced

practitioner.  I don't care how many days you spend

prepping your expert.

And in Mr. Sacks' opinion, I think

Your Honor alluded to it, there were a lot of threads

to pull at in that opinion.  There were assumptions

that by the time we served the expert report in this

case were on appeal in Boardwalk, specifically,

minority discount and whether the principles from

Cavalier Oil would apply in a class case.

I think if you're thinking about it in

terms of metaphors, Your Honor, in sports metaphors, I

don't know if Your Honor is a boxing fan -- growing up
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in West Virginia, we watched a lot of boxing.  A

championship fight is 12 rounds.  The final two

rounds, Rounds 11 and 12, they are what are called the

championship rounds.  They're the hardest rounds.

They are the rounds that often determine the outcome

of the fight.  They're the rounds where the fighter

who has dominated throughout the fight, who is ahead

on the judges' score cards, can very easily find

himself or herself knocked out.  In litigation, expert

discovery is the 11th round.  We went all the way

through the 11th round here.

And, you know, I'll shout out to one

of my esteemed colleagues, Will Sears at Quinn

Emanuel, who took what I think was probably the most

effective deposition of Professor Hubbard that I have

seen.  I think I did a pretty good job deposing

Dr. Blouin, defendants' tax expert.  But ex ante is

what matters.  We didn't know that expert discovery

was going to turn out that way.  We didn't know we

would be in such a strong position by the time expert

discovery concluded.  

I would also highlight, Your Honor,

some other risks in this case that we took on ex ante.

The first, I think the Court recognizes that in the
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overwhelming majority of cases, insurance, insurance

funds a settlement.  Defendants rarely, if ever, pay

out of pocket.  Settling here requires a $1 billion

payment.  I have never seen a $1 billion insurance

tower in my life.  I have not been practicing for 40

years.  I've been practicing for 15 years.  I have not

seen one.  I don't think I've ever seen a half a

billion dollar insurance tower.  So you think about

that right off the bat.  We took on this case knowing

the most obvious source of a settlement payment likely

was not there.

I mentioned earlier, Your Honor, that

the same defendants, the same primary defendants,

Michael Dell, Egon Durban, and Silver Lake, proved in

2016 that they were not afraid to take a case to trial

and lose.  I think there is an illusion or a myth by

inexperienced lawyers and nonpractitioners that cases

get tried in this court and other courts because

plaintiffs' counsel are cowboys.  I think a lot of

cases get tried because defendants don't think they'll

lose, or they think that if they lose, they'll get the

judgment overturned on appeal.

I think there is a belief that

plaintiffs in Delaware are unlikely to be able to
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prove damages in most any case.  And this litigation

is not like, for example, the Fox-Dominion case that

settled yesterday.  There was not a massive risk on

defendants of an inflamed jury or a runaway jury.

This is an experienced court, and these defendants had

experience in this court.

The last point, and I don't know if

this is a subtle point or an obvious point, the sheer

size and nature of this case made it more risky, not

less risky.  Leave aside the insurance funding.  A

settlement in this case would mean that Michael Dell

and Egon Durban, who are not Dennis Kozlowski or

Jeffrey Skilling or Bernie Ebbers, they're not

criminals, these are people who are highly respected

around the world, to settle this case, they would have

to take on the moniker of having paid the largest

settlement ever in this court.  

Court of Chancery cases do not settle

for seven figures.  There have only been a few cases

in this case -- not seven figures, Your Honor, ten

figures.  There have been only a few cases in the

history of this court that have even settled for nine

figures.

Our assumption was that defendants
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would have no interest in settling this case.  And

indeed, as we say in our papers, we had no settlement

discussions in this case, none, before fact and expert

discovery closed.  And we mediated in front of Layn

Phillips, who was assisted by Greg Danilow.

I would never break mediation

privilege, but what I will tell you is that the

takeaway from that mediation was that we were going to

try this case.  This was not a case that, following

mediation, got on the settlement path.  This was not a

case where two parallel tracks were set up from

September to just before trial.  We thought we were

going to trial, and that is what we focused on and

singularly focused on: getting this case trial-ready.

On a Lodestar cross-check, our implied

hourly rate is under $6,000 an hour.  I was playing

with some of the numbers yesterday.  If you remove all

the staff, paralegal, staff attorneys, contract

attorney time, the implied hourly would still be below

$7,000 an hour, which is well within the range here.

Our five firms collectively devoted

over 50,000 hours to litigating this case.  Because

the objectors have said efficiency concern is acute, I

do want to be very clear about this.  We didn't have
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the luxury in this case of litigating inefficiently.

There was too much to do and too many lawyers on the

other side, not enough time, frankly.

And at the same time, as we alluded to

in the papers, and this is the purpose of Mr. Little's

affidavit and the incentive award we are seeking, we

were put through the paces here.  We were absolutely

put through the paces on plaintiff's discovery to a

degree that I have never seen before.

I'm not going to call out individual

lawyers.  We have resolved this case.  But there was a

lawyer on this case whose sole work in this case

consisted of taking plaintiff -- taking discovery on

the plaintiff.  This was a weekly thing for well over

a year, at times a daily thing.  I have not been,

myself, so personally involved in plaintiff's

discovery since I was a young associate at Grant &

Eisenhofer, frankly.

And this was a true team collective

effort.  I know the court disfavors the large

settlement structures -- large leadership structures,

rather.  And I give my co-counsel at Quinn Emanuel a

lot of credit here because they have a lot of

experience from antitrust and other cases dealing with
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very large counsel teams.  We acted as lead.  We

thoughtfully acted as lead.  Took on the lion's share

of responsibility but also assigned real lifting to

all of the additional counsel firms.  We were very

thoughtful about it.  Firms were charged with being

essentially subject matter experts in particular areas

of the case.  Every firm in this case took a

deposition.  Every firm in this case took multiple

depositions, Your Honor.

If you -- and if you break -- another

way of thinking about the hours, if you sort of broke

it down by firm, three, four years of litigation, I

think my firm had about 18,000 hours.  If you consider

a person year to be about 2,000 hours -- I think it's

more than that.  I think most associates and other

lawyers will tell you it's more than 2,000 hours --

that 18,000 hours is about three full-time attorneys

for three years.  The other firms who had 12,000 or

fewer hours, it's about two full-time attorneys or

fewer.  Essential to getting the result in this case

that we achieved.

THE COURT:  That's the math I was

doing.  So your 50,000-hour number, you said that was

excluding staff and contract folks?
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ATTORNEY WEINBERGER:  No, Your Honor.

That is inclusive of staff and contract folks, Your

Honor. 

THE COURT:  50,000 is all-in.

ATTORNEY WEINBERGER:  It's all-in.

THE COURT:  Because even if you just

take that, that's like 25 people basically full time,

but then you divide it by the number of years.  And so

it was what, you said three or four years?

ATTORNEY WEINBERGER:  Three to four

years.  Yes, Your Honor.

THE COURT:  How much -- I mean you

didn't ramp up for that until after the motion to

dismiss, though.  Yeah?  You weren't fully deployed

until after you got past the motion?

ATTORNEY WEINBERGER:  That's

absolutely right, Your Honor.  A much smaller team at

my firm and I know at the other firms.  I think it was

largely myself and an associate who were working on

the complaint and who were working on the brief in

opposition to the motion to dismiss and also preparing

for argument in the case.

THE COURT:  So basically, we're

talking two and a half years between June 2020 and
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December 2022 when you guys were fully engaged.

ATTORNEY WEINBERGER:  That's right,

Your Honor.  That's right, Your Honor.  And Your Honor

alluded to how large the record is here, how much

document review there was to do, how many depositions

there were to take.  And all the firms here had real

trial responsibilities, had real responsibilities with

respect to the pretrial brief.  There was just a lot

to do factually and on the expert front in this case.

I do want to briefly touch on the

objectors' submission and Amici's submission as well.

The premise of objectors' objection is

that awarding 28 1/2 percent of the common fund would

set a dangerous precedent.  That is what they call it:

a dangerous precedent.  As I alluded to before, our

request is based on the precedent.  Our request is

based on Sugarland, is based on Southern Peru or

Americas Mining and other decisions of this court that

faithfully apply those rulings.  Every time this court

has been asked to cut the fee because it's big,

irrespective of the work plaintiffs' counsel did, the

court has rightfully shot that down, I believe.

I think this goes without saying.

There needs to be something actually objectionable
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under the law about our fee request for an objection

to be sustained.  Calling the fee massive or enormous

doesn't make it objectionable.  And I think that's

what then-Chancellor Strine is getting at in colloquy

with counsel at the Southern Peru post-trial -- fee

hearing, rather.

Respectfully, there has to be some

principled basis to cut our fee.  Did we fail to

timely prosecute our case, like in Southern Peru?  Of

course not.  Is our implied hourly rate outside the

range of reasonableness?  Not even close.  Is our

lodestar multiplier too high?  No.  Did we piggyback?

Is this a shared-credit scenario?  The court

recognizes many shared-credit scenarios, bump cases.

Not even close.  Was the case simple?  No.

And some of the objectors -- and I

don't want to criticize members of our class -- some

of the objectors made our case that much harder.  We

did not take affirmative discovery on the stockholder

volunteers.  Defendants took -- we made a

determination we would not take discovery on class

members.  Defendants took discovery on the stockholder

volunteers in support of their defenses, not our case.

Is 28 1/2 percent out of line with
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what our clients negotiated at arm's length?  No.

Unlike the objectors here, each firm, each plaintiff

firm -- and this was particularly important to me as

Delaware counsel -- we made a determination

immediately, we are putting in affidavits, we are

swearing under oath as to our fee arrangements with

our clients.

And the in camera submission, Your

Honor, which we emailed to Chambers -- and we thank

Kristie for accommodating us -- we included a

spreadsheet.  Labaton included a spreadsheet of nearly

400 engagements so you could analyze, cut, slice up,

dice up, however you want to do it, our arrangement or

our fee agreements.

Unless I'm mistaken, only one objector

provided Your Honor with a sample engagement letter,

and it was only one single engagement letter.  Most of

those objectors -- many of those objectors, rather, as

I mentioned before, are professional litigants.  Most

file cases in this court.  Why didn't they submit

their retainers?  I think the silence speaks volumes.

I frankly would be interested in

seeing Mr. Brauerman's retainer, which I know was not

submitted to Your Honor.
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What about the fees objectors charge

their clients?  You'll note in their opening papers,

objectors say that as the largest members of the

class, they effectively speak for it.  And then Your

Honor asked some very good, thoughtful questions about

the fees they charge their clients.  And objectors

say, well, we're just a small number of class members.

Our arrangements with our clients aren't really

relevant to the Court's inquiry here.

Of course, the 2-and-20 fee structures

are relevant.  And to me, they are especially relevant

given what I said before.  A number of these funds are

professional litigants.  A number of these funds'

investment thesis is litigation, appraisal,

arbitration.  Some of these funds charge their clients

2-and-20 to take a position in a company pre-close and

file a lawsuit.  2-and-20 is vastly more expensive

than the 28 1/2 percent that we are seeking here, as

we calculated for Your Honor in footnote 81 of our

reply.

There are other differences that were

not highlighted by objectors either.  I looked at

those Form ADVs that were attached as Exhibit Q to

their submission.  Most of these funds get full

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    62

CHANCERY COURT REPORTERS

reimbursement of their expenses.  But 2 percent

doesn't go to paying the expenses of the funds.  They

get reimbursement of expenses of the fund.  

And what I really wonder, what I

really wonder, Your Honor, is how many of these

objectors take a performance fee on the class recovery

even though they've done nothing here to generate this

result, could have but did nothing in advance of it,

and arguably made the result here more difficult.

I assume that to the extent

Mr. Brauerman takes the podium here and argues, he

won't be able to answer which, if any, of these funds

collect a performance fee on the class recovery here.

As for the professors' submission, I'm

not a big fan of puns, but I'll make one here.  They

are speaking out of school.  The professors are

speaking out of school.  They admit they have not

studied litigation in this court.

They compare a supposed empirical

model from federal court to a theoretical model in

academic literature.  To my mind, neither of those

things is relevant.  What is relevant is the empirical

evidence in this very experienced Delaware Court of

Chancery.  The system in Delaware works.  And the
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Amici, respectfully, would not know that because they

have not researched this system.

We have a clear incentive system, Your

Honor, one that rewards counsel for actually

litigating cases.  We know what is expected of us.  We

learned about a decade ago in a series of decisions

before Your Honor and Chancellor Bouchard and others.

We know what is expected of us.  We have a clear

incentive system, one that rewards counsel for

actually litigating cases, devoting substantial

resources to the cases, and taking the cases deep, as

we did.

Some of the best empirical evidence,

Your Honor, the Szustak chart, Exhibit 7 to our brief,

the settlements listed in Exhibit 7, the chart, in

particular post-Trulia settlements, the post-C&J

settlements.  When I started out, the only -- we moved

to expedite in every single case, and that was the

litigation we did.  And for a while, I think folks

understood what the incentives were.  And as alluded

to before, following a series of decisions --

THE COURT:  They weren't good ones.

Let's just leave it at that.

ATTORNEY WEINBERGER:  Okay.  And the
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last bit of empirical evidence, Your Honor, this

settlement, this settlement, this $1 billion

settlement is proof that our well-established Delaware

system works.  Sugarland and decisions faithfully

applying it provide our firms the clear incentives to

devote the financial and human resources necessary to

push a case like this to the brink of trial.

As I said before, I think the firms

Your Honor sees frequently, the firms who actually

generate the cash recoveries in this court, understand

that.  There is no reason to change our system, Your

Honor.  Changing would be terrible for stockholders.

And, in any event, our Supreme Court would have to

change it.  Because what these professors are

proposing here, I would respectfully submit, runs

completely afoul of Sugarland and Americas Mining.

On the incentive award, Your Honor,

just briefly, no class member has objected to it.  If

awarded, it will come out of any award of attorneys'

fees here.  We are asking for $50,000 for

Steamfitters.  And this is not for Mr. Little

personally, who retired at the end of last year

following years of service to Steamfitters.  This goes

to the fund and would be invested on behalf of the
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beneficiaries of Steamfitters 449.

I think it's, frankly, modest in light

of the benefits conferred here and what Steamfitters

and its chairman, specifically Mr. Little, had to go

through in this case.

Steamfitters, as I alluded to before,

got absolutely pummeled.  And the determination was,

we're not going to go to the Court and complain.

We're not going to risk having our affirmative

discovery cut off in some way based on a ruling as to

the lead plaintiff.  And, frankly, Mr. Little and

Steamfitters embraced the challenge.  We are the lead

plaintiff.  We are not going to be scared away by what

were obviously harassing tactics, by what was

obviously a harassing deposition.  And Mr. Little, by

the time of the deposition -- we prepped him for three

days -- he was eager to sit in the chair, frankly.  He

was eager to sit in the chair.

We considered seeking a greater award.

Steamfitters took this case not expecting anything

other than its pro rata share of any class recovery.

THE COURT:  Tell me how you did come

up with the number.

ATTORNEY WEINBERGER:  So in Voigt v.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    66

CHANCERY COURT REPORTERS

Metcalf, Your Honor, I believe the request was for 5

or $10,000, and Your Honor had suggested just -- had

suggested an amount substantially in excess of that

would be something --

THE COURT:  I wouldn't do it.  I mean,

I don't know if that was the case, but the idea that

if somebody asked me to go through what people put

plaintiffs' representatives through for 5 grand, I

would tell you, you're crazy.  It's nuts.

ATTORNEY WEINBERGER:  Sure.

THE COURT:  I don't even know if I'd

sit for a one-day deposition with one of these

outstanding lawyers for 5,000 bucks.  You're just --

anyway.

So how did you come up with 50?  So I

agree with you that the 5 that we're giving is

basically like, you know, a nice pat on the back.  It

doesn't really offset.  But how did you get to 50?

ATTORNEY WEINBERGER:  Your Honor, I

can't say there is a perfect science behind it.  We

also thought about the largest or larger incentive

awards Your Honor has awarded.  Chen v.

Howard-Anderson was a million dollars.

THE COURT:  That guy was completely in
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the mix.  He was part of the team.  

But, I mean, look, part of -- there's

schizophrenic case law on this.  There's case law

that's very antifee awards or incentive awards.

So part of what I always think about

is, how do you show or explain why the number is

warranted.  Because the belief in some of these very

negative cases seems to be that this is essentially a

way for the plaintiff to extract incremental value on

the side.

And I thought that Vice Chancellor

Glasscock had a good explanation, that really what

this is doing is it is ensuring that the named

plaintiff doesn't receive less than everybody else,

because they're also putting in all this otherwise

unfunded, uncompensated time and effort that detracts

from their share of the recovery.  So really, all

you're trying to do is bring them up so that they're

not harmed relative to the class that they've

represented.  I think that's a helpful way to think of

it.  

But then the next question is, okay,

well, how do you figure that out?  And so that's why

I'm asking how you got to the 50.
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ATTORNEY WEINBERGER:  Well, and Your

Honor, I'll probably make some concessions as I go.

One way of sort of figuring out would be for your

client to keep his or her hours.  Joe Little did not

do that here.  As I said before, we pursued this case

with -- never even discussed the notion of an

incentive award until we actually got this large

recovery.

You know, we said, what, three to four

years litigation.  I'm probably not good enough at

math to kind of rough that out.  If you assume that

Mr. Little is spending, I don't know, let's say 48

weeks out of the year for two or three years, he's

spending, I don't know, 10 to 20 hours, something like

that, on phone calls, going through interrogatory

responses, reading emails to him about supposed

spoliation that occurred at Steamfitters'

administrator -- we took other people's time too that

was not -- we did not reference in the affidavit.

The board of trustees of Steamfitters,

these are people with day jobs, people who run a

union, pipefitters.  At one point we were told that we

had to collect -- and I'm blanking on his name right

now -- one of the trustees, image his computer because
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he was the business manager of Steamfitters.  And then

we point out, no, he's the business manager of the

union.  He does not actually have any business

responsibilities with respect to Steamfitters'

investments.  

And the response we got was, just like

you told us, let's see the hit report.  Let's see the

hit report.  Let's see if he has any nonduplicative

documents, and from there, we'll assess whether or not

this is reasonable.

As we explained in our papers,

Steamfitters delegates to experts.  They hire experts

to litigate their cases.  They delegate to experts the

investment function, the voting function.

They took this on, as I said before,

as a public service.  They never expected to be put

through the paces like this, and I commend them for

doing so.

And I wish I had something more

scientific for Your Honor.  I unfortunately don't.  We

would respectfully request the Court award the

incentive fee.

THE COURT:  One of the things that you

highlighted, one of the firms highlighted -- and,
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again, thank you again.  I know it was a lot of work

to pull all of those engagement letters together.

Hopefully, if nothing else, it created a dataset that

each of you all can use to figure out what you're

going to do going forward and how to price things, so

maybe there's some positive externalities.  But one of

the things that was identified were two state pension

funds that use decreasing fee structures, essentially,

I understood, as a matter of statute.

Does that ring a bell with you?

ATTORNEY WEINBERGER:  That's exactly

right, Your Honor.

THE COURT:  If I wanted to go look at

said statute, where would I look?  Is it actually in a

code section that says that this is what the fund

shall use?  Is it in a reg somewhere?

ATTORNEY WEINBERGER:  I'm likely going

to look at my colleague, Brendan Sullivan.  I believe

that is correct.  I recall last week, perhaps probably

late on Sunday night, some emails with a citation for

at least one of the clients for the statutory

framework.  

Brendan, do you know if it is listed

in a statute or regulation?
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ATTORNEY SULLIVAN:  Yes, there are two

code sections.  I don't have them on the top of my

head.  I'm sure we can get them for Your Honor.

ATTORNEY WEINBERGER:  Great.

THE COURT:  Then this is an

underinformed question.  I feel underinformed.  You're

asking for 28 percent all-in, or are you asking for

expenses off the top, 20 percent of the leftover?

ATTORNEY WEINBERGER:  28 1/2 percent

all-in.

THE COURT:  28 1/2 percent all-in.

ATTORNEY WEINBERGER:  There is no

separate expense request, Your Honor. 

THE COURT:  That's what I thought.

I've gone back and forth over this with some of your

colleagues about whether that's really the way to do

it or whether the expenses ought to be viewed as a

shared expense of the class and then you look at the

net, it's basically the net get, and then you guys

would get your fee calculated on the net get.

So anyway, I just wanted to make sure

which path we were going.

The liaison counsel fees, this was

something that was in the professors' article.  I
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thought it was interesting.  I wanted to know.  It

looks like there were two liaison counsel fees, like

10 percent cuts, basically, for interacting with the

client.  I guess I'll hear from the professors what

they think is the problem or the harm there.

What do you understand to be going on,

and why do you think it's a warranted practice, or

what is your spin on the whole situation?

ATTORNEY WEINBERGER:  Sure, Your

Honor.  So as I understand the scenario, yeah, two

firms effectively acting as additional or liaison

counsel to two additional firms who represented

stockholders of DVMT who filed the initial complaint

with Steamfitters, who supported Steamfitters'

leadership application, but who ultimately were not

given a formal role in this litigation.

Had any of those plaintiffs been

actual named plaintiffs in the consolidated

litigation, you would have seen at least Mr. Kaskela's

name on the signature block.  Your Honor has approved

settlements.  I think we talked about Voigt v. Metcalf

a little while ago.  Mr. Kaskela was on the signature

block in that case.

To the extent anyone bears any
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responsibility for the world not being aware of

Mr. Kaskela or Mr. Fuchs, that would be me.  I'll take

that responsibility as Delaware counsel.  There were

additional counsel, two additional plaintiff's

counsel.

And if I think about it, they earned

that money in this case, given that Steamfitters was

getting absolutely pummeled here.  The goal of the

defendants was to get Steamfitters to play uncle -- or

not to play uncle, rather, but to say uncle, to give

up and to back out of this case.

So as I understand it, Mr. Kaskela and

Mr. Fuchs were updating the clients.  Obviously, they

could not share confidential information.  But that

was the scenario I certainly thought about in the many

hours that I was spending with dealing with

plaintiff's discovery.

The issue in State Street, just so

Your Honor is clear, there was an undisclosed fee

arrangement with the lead plaintiff.  There were

questions about adequacy of representation, adequacy

of that plaintiff, candor to the Court, as to that

specific plaintiff and lead counsel.  That is not the

situation here, Your Honor.
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We described truthfully, again, very

important to me to state under penalty of perjury in

an affidavit, there is no undisclosed fee-sharing

arrangement at all relating to Steamfitters, who acted

more than adequately as a representative for this

class.

THE COURT:  Yeah.  I mean, part of my

interest is what the problem is and what the evil is

that we're trying to solve -- because it wasn't clear

to me why this isn't self-policing in that, really,

what is happening is the lawyers who are doing the

work are getting, or being forced to allocate, or

however you want to describe it, some percentage of

the fee that is ultimately justified as a fair fee, to

these liaison counsel players.  But it doesn't strike

me that it's increasing the burden on the class.  It

doesn't strike me that it is channeling additional

compensation to you folks.  But, clearly, there's some

reason that people are concerned and worried about

this.

ATTORNEY WEINBERGER:  Sure, Your

Honor.  And I 100 percent agree with Your Honor's

assessment.  The benefit conferred is what the fee is

based on.  We don't have the lodestar system in
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Delaware.  And if you can think about it, had we

submitted Mr. Kaskela's affidavit or Mr. Fuchs'

affidavit, I'm sure we'd be accused by objectors of

trying to cram-down our implied hourly rate or the

lodestar multiplier in this case.  

But I agree with Your Honor.  I mean,

I think there are many who disagree with many aspects

of Judge Wolf's decision in State Street, given my

understanding.  Is Massachusetts in the Third Circuit

or Fourth Circuit?

THE COURT:  First.

ATTORNEY WEINBERGER:  In the First

Circuit.

THE COURT:  That's all right.  You're

a Delaware guy.

ATTORNEY WEINBERGER:  Just like the

Amici haven't studied Delaware litigation, I have not

extensively studied federal litigation, other than

reading many articles and talking with my colleagues

about practice in federal court.  

But, yes, I think that is a hotly

debated opinion why that would at all affect the fees

awarded in that case, which I think -- my

understanding is that was a common fund, common
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benefit jurisdiction, just like ours, for fee award

purposes.

THE COURT:  So let me ask you another

awkward question.  I do view hours as primarily a

cross-check.  We don't do the lodestar.  But part of

reason I like that is because I don't have to approach

with skepticism the hourly amounts that are claimed or

things of that sort.  You often hear people say that

these hours, some of these hours, at least, are

inflated or whatever.

What can you say to me about the

reliability of your assertions regarding hours worked?

ATTORNEY WEINBERGER:  Your Honor,

again, they're in an affidavit, swearing under penalty

of perjury.

I should probably start including this

in my affidavit.  I noticed it was -- when I was

preparing for the argument, I noticed it was included

in Mr. Johnson's affidavit.  My practice is to go back

through all the time entries, all the hours, audit the

time.  If I see odd hours -- if I see odd hours, I see

individuals who were really not sort of contributing

substantially in the case, may have just liked picked

up a file or something like that, we audit it.  I look
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at -- so I looked through, say, I guess, three-plus

years of time in this case, and we had a discussion as

counsel about just generally, everybody should review

their time.  Everyone should audit.

Your Honor is not going to remember

this, but the first fee hearing I argued in front of

Your Honor, Your Honor looked at the affidavit and you

said, these hours seem reasonable.  Counsel frequently

provide me affidavits that look like something from, I

think you said an Iowa writers' workshop.

THE COURT:  Sounds like something I

would have said, yes.

ATTORNEY WEINBERGER:  So before then,

especially after then, I have always taken seriously

the notion that hours that go in should be defensible,

supportable, should be reasonable.  I have some

understanding of, I think -- or at one point had some

understanding of sort of, I guess you could say, back

of the envelope, how many hours went on the defense

side, which I think is a good proxy.  50,000 hours is

what it took to litigate this case, Your Honor.

THE COURT:  Okay.  Anything else you

want to tell me?

ATTORNEY WEINBERGER:  Unless Your
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Honor has any questions, I will sit down.

THE COURT:  Okay.

Who is going to speak for the

objectors, if anyone?

So before we do it, since we've gone

for some time, why don't we just take 10 minutes, and

then we'll come back, and you guys can resume.

All right?

So we'll stand up and recess for 10

minutes.

(A brief recess was taken.)

THE COURT:  Welcome back, everyone.

Please take your seats.

Mr. Brauerman.

ATTORNEY BRAUERMAN:  Thank you, Your

Honor.  And let me begin by thanking the Court for

hearing our objection and then giving us the

opportunity to speak briefly today.

Before I begin substantively, I just

want to emphasize that I represent and I'm speaking on

behalf only of Pentwater Capital Management.  I do not

represent any of the other objectors.  We are

certainly happy to have their support, but my client

is Pentwater Capital Management.  
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And to that end, my client submitted

for in camera full disclosure of our management and

performance fees in response to Your Honor's question,

notwithstanding our view that that didn't necessarily

make for an apples-to-apples comparison, as well as an

engagement letter that we had negotiated when we

served as lead plaintiff that did have cap fees in the

percentages, and one which we believe is more

appropriate to award here, and which we believe is

more appropriate in those mega cases.  I just wanted

to make sure that it's understood that all my comments

are solely on behalf of Pentwater Capital Management.

I want to start with the point that

there were various characterizations of our

characterization of the settlement as unimpressive or

not a big deal in the reply.  And I just want to --

because I thought we were careful, more careful than

that in our papers, with the words we chose.

Certainly, and I think it's been stated several times

today, this is the largest settlement that's been

achieved in this court.  So I think it would be

credibility-killing for us to come in and call that

unimpressive, and I don't believe we did that.

Indeed, what I said was we were
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concerned that there is a risk that the settlement did

not fully compensate the settlement -- the plaintiff

class for the damages it suffered.  And while there is

some inherent degree of unknowability in a settlement,

when you have a settlement range from 400 million on

one end to 10.7 billion on the other extreme, with a

settlement in the $1 billion range, which, while still

significant, leaves potentially a $9.7 million gap

that plaintiffs -- from an argument that plaintiffs,

subject to Rule 11 submitted to this Court as a

plausible outcome.  And the point we were simply

making is that does leave a lot of potential room for

the class to be uncompensated or damaged in that

regard.  And that's what makes the large fee request

here all the more concerning.

The second point I wanted to make is

we are applying the Sugarland factors through our

objection.  We are not urging the Court to

dramatically change Delaware law or depart from the

standards that are well known to everyone.  We're

merely pointing out that there are additional

considerations that we respectfully submit the Court

ought to undertake in a large settlement case.  And

that's because the size of the fund changes the
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analysis somewhat, given that the percentages are so

large.  And that is particularly highlighted in the

federal securities cases that we pointed out.

My friends have made a point that this

is different for -- that these cases are different in

Delaware and this case is different in Delaware.  And

for that reason, there is no Delaware analogue that is

precisely informative.  And so we do think the federal

courts, which have had dramatic experience hearing

just these arguments, that these large fees will --

reducing a large fee simply because it's a large fee

will disincentivize plaintiff shareholders.  We think

the quote that we provided from the Second Circuit

highlights that.  If this is punishing a plaintiff's

counsel, that the court expects there will be many

plaintiffs' counsel lining up to be punished.

I suspect there are no shortage of

plaintiffs' counsel who would happily exchange places

with the plaintiff's class counsel here, regardless of

what award the Court applies.  And so in applying

Sugarland, we're simply comparing the fees sought to

the benefit conferred.

I will note that there was some

ex ante value to this case.  There was a leadership
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fight.  That's what resulted in the leadership

structure that is in place here.  And so I don't think

this was a completely unknown -- or a case that no one

wanted to take but only these plaintiffs took and,

therefore, they should get additional risk.

I'll note that Mr. Weinberger admitted

that they entered into the settlement after expert

discovery, which went extraordinarily well for them.

So I think there may be some different views of how to

weigh the risk at the time of the settlement and at

the time the case was taken.  Of course, I certainly

recognize those arguments can cut both ways, and

that's why these types of analyses are left to the

Court's discretion.  And all we're requesting is that

the Court consider, in the exercise of its discretion

here, that the large fee amount adversely impacts the

class, reducing fairly substantially their recovery

here.

I wanted to speak briefly on the

2-and-20 payment.  While the objectors collectively

constitute 25 percent of the class, this class is made

up of a variety of stockholders, some of whom are

individuals, some of whom are not professional

investment managers, some of whom are mutual funds.
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So looking at one subset to necessarily extrapolate

comparative fee structures I think undermines its

reliability.  But, nevertheless, we did provide to

Your Honor the information.

I regret -- and Mr. Weinberger was

correct -- I regret I don't know the answer to whether

my client charges a performance fee on top of its

recovery here, and I'm not going to hazard a guess,

but I did want to acknowledge that I don't know the

answer.

THE COURT:  I appreciate it.  I mean,

just the way the formula works, I bet it works out

that way, because it's income into the fund that would

then get processed like all the other cash flows.  So

I think it's probably likely true.  But I hear that

you don't know the specific answer off the top of your

head.

ATTORNEY BRAUERMAN:  And I thought

about conceding that for that very reason, but then I

also, in the course of this, reviewed an awful lot of

bespoke agreements that carve out various things and

impose various hurdles on the earning of performance

fees, and I felt it was just more prudent to tell you,

as much as I wish I could provide the Court with the
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information, that I can't.

THE COURT:  Totally fair.  And I

thought the idea or the involvement of the hurdle fee

was something that, when I was initially thinking

about the 2-and-20 dynamic, I hadn't picked up.  So it

was very helpful to have that pointed out.  I thought

about -- I guess then I said something in my letter

about the components, including a hurdle, but I hadn't

thought about how the actual math would work in terms

of that aspect.  So that was very helpful information.

ATTORNEY BRAUERMAN:  The final point,

Your Honor, is just sort of a policy one.  And I just

think there is almost no risk, if not actually no

risk, of disincentivizing plaintiffs from taking these

kinds of cases if the Court were to adopt a fee

percentage that is more in line with the mega cases in

other jurisdictions that have considered this issue.

Unless Your Honor has any questions,

we think we laid out the basis for our objection.  And

since I barely got a seat in the courtroom, I won't

overstay my welcome.  I appreciate the opportunity to

be heard here.

THE COURT:  Look -- don't go away yet.

I'm probably one of the few folks who likes meaningful
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objectors to show up because you often tell me stuff I

didn't know.  I've had some objectors that I wasn't

happy to see, but I thought you-all were helpful.

So just walk through for me how you

think the steps work.  Because when I'm doing a

Sugarland fee calculation, I have a sense of what I

do, and I start with the benefit conferred.  I price

that.  I look at the stage of the case.  I think about

where that is.  And then I run through the other

things, really, as cross-checks to see whether I

depart up or down.

And what I'm intuiting from your

approach is that I would do that, and then at the end,

I would apply some form of large fee overlay.  A, is

that right?  Is that how you envision it?  And then,

B, what happens at that point?

Do I then recursively go back through

and reevaluate the factors for the reduced fee?  Or do

I just stop and essentially live in a world where the

large fee reduction sort of dominates at the end and I

don't recalibrate?  Walk me through how step by step,

under Pentwater's proposed framework, I should do it.

ATTORNEY BRAUERMAN:  So because

Pentwater did not want to overly intrude, we didn't
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propose a specific framework, but rather, offered

thoughts for consideration.

And I will give you my personal

response to that question, because I appreciate the

Court is looking for a little bit more suggestion than

what we offered in our papers.

And I'll say this:  What the federal

courts have done when they've considered it -- and,

obviously, it's not precisely Sugarland, so I'm going

to then import that into Sugarland -- I think they

look at it throughout.  Because the large fee for the

mega case comes in in a number of the stages.  I think

Your Honor outlined it precisely right.  You look at

the benefit conferred and then you compare it -- and

you look at the stage of the case, the work performed,

but then you compare that to the amount of fees

sought.  Not in a vacuum, because the Court doesn't

reflexively apply 28 percent or 30 percent because

it's near trial and 33 percent post-trial.  

And, indeed, in Southern Peru, which I

acknowledge has comparables and is distinguishable on

other factors, what the court there said -- and did,

in fact, reduce the fee award based on the total size.

So it's, I think, not accurate to say this court has
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never made a mega case reduction.

And I apologize.  That took me off on

a little bit of a tangent, so let me get back to Your

Honor's question.

I think the way you do it is both

within the individual steps, as the mega fee applies,

because I do think it impacts -- you know, there is a

baseline amount of work that needs to be done on any

case, whether it's a $100,000 case or a billion-dollar

case.  And, certainly, some cases are more complex,

independent, or divorced from the value of the

recovery or the value of the claim.

And the issues here that plaintiffs's

counsel points out that are complex were complex based

on the nature of the securities and not the amount of

the damages.  So those were complexities that they

would have had to undertake if this were a smaller

transaction.  Those complexities exist, had a value,

the tracking stock, the challenges that they all had.

It doesn't necessarily make sense that because this

was a complex scenario that happened in a larger deal,

there should be a greater fee award than -- on an

absolute value, not on a percentage value -- than

there would be in a case that was a smaller deal but
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had those same complexities.  And I think you factor

that in in going through Sugarland.

I think it would be a mistake to go

through the Sugarland factors, make an adjustment

because it is a large case, and stop there.  I think

that would do a disservice to plaintiff's counsel,

quite frankly, and the class, who deserve a more

reasoned analysis.  Because -- and we're not

advocating a bright line.  This is a discretionary

assessment based on an experienced judicial officer

who can factor in what is fair and reasonable, looking

into all of those factors.

So I think what Your Honor outlined

makes sense, to lead through the Sugarland factors, to

consider in the cross-check section whether the mega

fee makes that -- the mega merger size of the -- mega

transaction size impacts it, and then readjust as you

go through it, even though that may tax the Court's

resources a little bit more.  I'm always reluctant to

ask the Court to do more work, but I think that's the

fair and appropriate way to handle it here.

THE COURT:  So let's think about the

reciprocal situation.  One of the things that I've

talked about from time to time, a decision called
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Baker v. Sadiq springs to mind, I think where it

spelled this out most clearly, is you have real

incentive problems in small cap cases, because the

size of the company isn't large enough such that even

a full Sugarland stage of the case fee can either

support or properly incentivize, from a discounted

risk perspective, the type of lawyering that is

needed.

Is a corollary of your mega case rule

that there is also a micro case inflation factor, such

that, you know, if Pentwater happens to be in some

$50 million small cap stock deal, that they're going

to be happy if, as a basis for taking that case,

Mr. Weinberger or some of his colleagues say, look, we

actually need 50, 55 percent out of this one, because,

otherwise, it's just not even cost-effective, and this

is where most of the fiduciary problems are.  You

don't get the type of A-Team counseling that happens

with big-ticket issuers, large cap issuers, when

you're in the small cap space.  That's where you get a

lot of squirrely stuff.

So what is your reaction to that?

ATTORNEY BRAUERMAN:  So I think, one,

it is logical to consider that.  I think Pentwater is

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    90

CHANCERY COURT REPORTERS

likely to be not happy with more money going to

attorneys than to its investors, but I think we would

acknowledge that that is a rational way to look at it,

is 50 to 55 percent.  Because then you run into, well,

who benefited from this, and are we now incentivizing

lawyers to run away from classes and pursue small cap

actions for their own economic recovery as opposed to

the class they're serving as a fiduciary?  At least

the representative that is supposed to be overseeing

them is serving as a fiduciary.

So just like I have hopefully been

careful not to advocate a bright-line mega cap, I

would be hard-pressed to argue a bright-line small cap

adjustment.  But I think it is a reasonable

consideration that the Court will undertake.  And I

think Sugarland allows the Court to assess that by

looking at, among other factors, the work that was

done that was put into it.  

So I hope I've answered Your Honor's

question.  I think that is a reasonable point.  And I

do think it is sort of the converse of what we're

suggesting here.

THE COURT:  No.  That's helpful.  And

tell me what your thoughts are about the effective
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hourly rate as it is now, whether you view that as

reasonable or unreasonable, and how you would view the

effective hourly rate if I were to take your proposed

approach and end up at the percentage that you want me

to apply.

ATTORNEY BRAUERMAN:  So, one, I -- and

I say this with as much respect as I can to

plaintiff's counsel, and I certainly have and have

tried in this objection to convey the amount of

respect I hold for all of the individuals I know as

well as the firms, but I think 53,000 hours does

probably have some cushion in it, no matter how

carefully people audited or reviewed that.

I say that from experience with large

corporate cases, with large patent cases, where

there's just a lot of room.  I will say there is

always inefficiency when you have multiple firms

litigating because there's coordination between them.

And I think, unfortunately, the number

that we don't have that would be most useful is the

adjustment pulling out staff attorneys and contract

attorneys.  Because, you know, to take somebody who --

a contract attorney -- and I don't know what

percentage of the hours are tied to that, you know, I
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think contract attorneys I've seen range anywhere from

$50 an hour to $200 an hour.  If they're getting

$5,000 an hour for those types of rates, that's an

extraordinary multiple, perhaps.  And I'm bad at math,

so I think it's 100 times, but don't hold me to that

on the fly.

I think there is room to look into the

specific number.  For the same reason that I'm bad at

math, I don't know that I can reverse-engineer what

our proposal -- and I'm sure Your Honor noticed it.

We didn't put out a number and were somewhat careful

not to do that because, again, we didn't want to

overstep our boundaries here.

I think you're still going to have a

sufficient lodestar -- or a sufficient multiplier,

even if the Court were to award a number in the range

that we think is appropriate or that we're advocating

for from the professors' floor of 15 percent to an 18,

20 percent range.  I think you're still going to

have -- and I think if I understood Mr. Weinberger

correctly, he said if you controlled for the staff

attorney, contract attorney numbers, it was $7,000 as

a rate, hourly rate.  I think using that number and

just going off the seat of my pants, which no one
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should rely on, I think a multiple in that range would

still be in the 3500 to $4,000 an hour range, which I

think is still a fairly generous fee award, consistent

with the case law.

So I don't think that would lead to a

calculation that would make the Court question

entirely the reduction of fees that we're talking

about.  But, again, I did that without the benefit of

a calculator and math that exceeds my abilities.

THE COURT:  That's fine.  Let me just

say back to you what I'm trying to make sure I've got.

So let's assume there's an implied

hourly rate calculation, an effective hourly rate

calculation that works out to $7,000 an hour.  Too

much or too little in terms of an implied hourly rate

for this case?

ATTORNEY BRAUERMAN:  It's certainly

within the range of reasonable that the Court has

found in other cases.  So while I think my client and

I believe that is too high in this case, I have to

concede that it is within the range that the Court has

found reasonable.

I would further caveat that by saying

I think you can accomplish, without penalizing the
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class, all of the benefits when you look at the total

net number at a substantially lower hourly rate and

still accomplish all of the policy goals that large

fee awards are designed to accomplish.  But I cannot

say that $7,000 is wholly unreasonable.

THE COURT:  And if we were able to

track Pentwater's views, what would your client want

to see in this case?  Is their number $5,000 an hour?

Is their number $3,000 an hour?  Where would they come

out, recognizing that you said 7 is too high?

ATTORNEY BRAUERMAN:  So I have a total

percentage of what they would like.  I haven't

reverse-engineered that to a number.  I think

Pentwater would think that 15 -- so in the engagement

agreement that we submitted to Your Honor that

Pentwater negotiated for this stage of the case, it

would be 16 percent.  I think they think that is

reasonable.  

And so whatever the reverse-engineer

of a 16 percent award, that's $160 million divided by

50,000 hours -- please don't make me do that from

here -- but whatever that number is, is I think what

Pentwater would believe was the most just or

appropriate result here.
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THE COURT:  All right.  Thank you.

ATTORNEY BRAUERMAN:  Thank you, Your

Honor.

ATTORNEY RICKEY:  Good afternoon, Your

Honor.  Thank you for taking the time to hear me

today.

I'll take the comment about an

inexperienced attorney.  I think this is the first

time I've ever argued before you.  And the last time I

appeared in front of you was in Activision.  Last time

I was dealing with Skadden was in Florida, and last

time I was dealing with Robbins Geller was in

California.  So it's nice to be back.

But I do have to talk about my clients

speaking out of school.  This Court is very familiar

with all of the Amici.  I didn't put in the standard

footnote in the motion that says, here's all the times

my clients have been cited by this court.  But, you

know, the idea that Professor Griffith, who has worked

with Professor Fish, and I can't remember the other

two authors, on disclosure settlements, specifically

in this court, which was cited in Trulia and has been

cited again, are naive about Delaware practice is just

wrong.
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The Supreme Court, this court, and

Your Honor have looked to securities cases and studied

those securities cases in setting fees before.  So

that's -- the idea that this is speaking out of school

I think is just wrong.

While there's no doubt differences

between federal litigation and securities practice,

the cases have a lot in common.  And I would point to

three key similarities.  First, both types involve

stockholder oversight of management and seek to deter

management malfeasance.

Second, one of the big similarities

between the business of class action lawyering and

existing scholarship is with Joel Friedlander's

article on Rural Metro, where he posited that Delaware

has a two-tier plaintiffs' bar.  And the business of

securities class action lawyering found the same thing

with securities law, albeit with three tiers, and a

tier of merger cases, which pretty much looks like our

old tier of disclosure cases.  And many of the same

firms dominate the top tier of both bars.

And, third, the law firms in the top

tier of both types of cases are able to identify,

compete for, and dominate the leadership of the
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biggest cases in both types of class actions.

Certainly, the firms use different

factors to identify cases that have a strong indicia

of success at the beginning, but it's possible to do.

That's why you see them clustered at the top.  And so

the same question of economic modeling versus

empirical study that exists in securities class

actions exists here.

The plaintiffs assert -- and they made

the same argument in the Arkansas Teachers Retirement

System case, they make the same argument in securities

cases -- that if courts apply a declining fee model,

then there's going to be shirking.  Firms are going to

try to maximize value by settling early or focusing on

other cases.

But in securities class actions, we

actually do see declining fee awards, and yet, class

plaintiffs haven't behaved as the model predicts.  And

for everything we heard this morning or earlier today,

this afternoon, I haven't heard anything that suggests

why the same argument wouldn't apply here.  If

declining fee percentage awards deter litigation in

securities class actions, why hasn't that happened?

And why will it happen here if the same rule was
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applied?

Your Honor, I submitted some

information yesterday about the Fitzpatrick study.

That hasn't come up today.  And unless you're

particularly interested in antitrust cases in the

pharmaceutical industry, I think I'll skip over that.

But you did ask about the disclosed

fee arrangements.  And that was something that I

wanted to touch on, because the liaison counsel fees

that were disclosed here, I don't think they're

anything that my clients had seen before.  The concern

here has been raised mostly in litigation with public

union pension funds.  

And the way Arkansas Teachers

Retirement System was described was not how I would

have described it.  What happened in that case was

Labaton had an arrangement with an attorney called

Damien Chargois, where they would pay him 20 percent

of anything that they made in any of the cases from

Arkansas after it was referred.  And there is a very

incendiary email in that case where he demanded his

fees by saying, I have done, among other things,

political favors in Arkansas.

The concern here is that it could be a
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way of channeling funds from class actions back not to

liaison counsel but to the class plaintiffs who

appoint them.

And Ben Edwards and I wrote an article

about this.  It's listed in our papers.  Ultimately,

this is a case with a union pension fund, and those

are black boxes that we can see very little about

those.  So it was good to know that none of the kind

of arrangements that had been concerned were revealed

here.  But I think the Amici would say that this is

something that courts should ask about more

frequently.  

Because the situation in the First

Circuit didn't come up because it was disclosed to the

court.  It came up because there was an error in how

some of the lodestar was calculated.  I think some of

the attorneys showed up on two different law firms'

ledgers, and the Boston Globe found out about it, and

then the court appointed a special master.  And I

think the point from the Amici's point of view is that

this is the kind of thing that the court should just

routinely inquire into so that it knows about it.

Ultimately, the liaison fees here I

don't think were the kind of things that have
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concerned my clients.

THE COURT:  That's helpful.  And,

look, I think it's a good thing to ask about.  I'm

more than happy to ask about it.  I just had the same

or similar reaction when I saw it.  And it reminded me

of, from time to time, when I've been at conferences

or something where folks from the plaintiffs' bar are

present, and one of the gripes they will raise is

essentially having to cut people in to get control of

a case.  And it's sort of a cut here, a cut here, and

a cut here, and it's easier than fighting over

leadership.

And so it wasn't clear to me whether,

if one looked at this sceptically, this was more

likely to be that, where, basically, this is a way of

saying, look, we know you got to be part of the team,

but just stay out of our way, and, you know, sit

there, and we'll cut you 10 percent of this one

lawyer's fee so that we can just move forward and try

to get a result.

What is your take on that, that

practice, whether that might have been what's going

on?  Give me your general reactions.

ATTORNEY RICKEY:  I mean, my personal
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take is I don't know, and I don't think it's the kind

of thing that any of the Amici have looked at

specifically.

On the other hand, we have a dataset

of one in this case because this is where it's been

asked.  If the Court asks it on a routine basis and we

can gather a dataset, particularly about Delaware

cases, I think we could come to some conclusions about

it.  But, ultimately, I mean, I'll be honest, I have

not seen this before, so I don't want to suggest that

my clients have any position on it.

THE COURT:  That's helpful.  Thank

you.

ATTORNEY RICKEY:  I hope that the

Amicus brief was helpful.  If the Court has no further

questions ...

THE COURT:  It did seem to me that the

main arguable distinction between the securities law

cases and the Court of Chancery cases is that the

security cases really don't go to trial; that there,

the motion to dismiss is the real gain; and then, you

know, after that, you might mess around with big

document productions, but at some point, everybody

comes together and settles, and the insurance tower
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coughs up and people go on their way.  But you really

don't have the type of hard-nosed fighting there that

we now have come to have, which, despite that it has

backfired and made more work for me, I think, is a far

better incentive structure and better world from a

policy standpoint than the fake litigation that we

used to have.

But that would suggest to me that

there is a good reason why you're cutting down on

these fees in mega cases because none of them are

really going deep.  Each of them is really involving

briefing on a motion to dismiss, writing multiple

complaints, finally getting to the point where one

hits, and then initial document discovery.  And for

that type of process or that type of phase of the

case, you're not making big investments like you are

once you go deep into fact discovery and hire up

experts at however much per hour and things of that

sort.

So why isn't that a fair distinction

in the sense that, A, it rationalizes the federal

practice, it makes sense that you would want to tail

off these things, where, basically, what you have is

similar work being done in each case, and people are
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just benefiting from the size of the issuer rather

than from actual value-add, versus the type of

litigation that we have here, where these folks had to

litigate against the army of the excellent until they

got to the verge of trial, and that was when they had

to settle?

ATTORNEY RICKEY:  So I think I would

say two things.  First of all, there is a considerable

amount of decrease of risk after a motion to dismiss,

even in Chancery practice.  And one of the things I

found interesting where the Amicus brief and the 

plaintiff's reply talk past each other was in entire

fairness.  

One of the cases they mentioned as an

entire fairness case that failed was Tesla.  Well, the

plaintiffs didn't go home empty-handed in Tesla.  They

got $60 million.  The case went past a motion to

dismiss, it went past summary judgment, and they

settled with everyone except Elon Musk.

Ultimately, I do think it would be --

I don't think there is data on how far the risk

declines after a motion to dismiss, but I think you

have -- or I think there is a tendency, Your Honor,

for kind of anecdata in this dataset to say, well,
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there is a great risk of us going home empty-handed

when -- I track most of the settlements that go

through this court.  I get multiple emails every week

about settlements being announced.  There are a lot of

the cases here that settle.  And, yes, we do have more

trials, but I'm not sure that the statistical

significance is that different.

And the second thing I would say is

that the major indicia, if you were a betting man, on,

you know -- or if I were a betting man, which I am --

on how a case was going to end up, and how this case

was going to end up, would be the leadership contest.  

As I mentioned, there is this is

two-tier plaintiffs' bar in Delaware.  And in this

case, you had Quinn Emanuel, Labaton Sucharow, and

Robbins Geller on one side, and Bernstein Litowitz and

Grant & Eisenhofer on the other.  And I mean, just

anecdotally, in my practice, the moment I see Robbins

Geller, Bernstein Litowitz, that's a case that has

some promise.  I don't need to know the slightest

thing about DVMT.  I don't need to know virtually

anything other than the fact that the company is big

if those two are involved.

So, you know, there is a certain
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amount of prediction that can be done at the

beginning.  The idea that there is no concept ex ante

of success I think is not correct.

THE COURT:  What rubric would you have

me follow -- so basically the same question that I

asked Mr. Brauerman -- in terms of the steps that I

run to conduct an analysis involving Sugarland plus

mega case?

ATTORNEY RICKEY:  So I would think

that you would roll some of the consideration into the

Sugarland factors themselves.  So, yes, you have the

benefit conferred, and that's the big one.  You have

the complexity of litigation.  Well, part of the

complexity of litigation is the ex ante prediction of

success.  And, as I said, if you have a leadership

fight between multiple members of the top tier of the

Delaware Bar, that should probably, you know, give you

a -- or give Your Honor comfort that a declining

percentage fee is not going to discourage these

litigants in the future because it doesn't in the

securities cases either.

And, similarly, the difficulty and

complexity of the case, you could count it in as the

factor on consideration of counsel, but I would just
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say that it kind of permeates through the Sugarland

factors.

THE COURT:  All right.  Anything else

you want to let me know?

ATTORNEY RICKEY:  Unless you have any

further questions, Your Honor, no, thank you.

THE COURT:  Thank you very much.

ATTORNEY WEINBERGER:  Thank you, Your

Honor.  I'll try to be brief.

Before I start, may I approach and

hand up the code sections Your Honor requested?

THE COURT:  Thank you.

ATTORNEY WEINBERGER:  They identify

the states.  I did not want to disclose the clients.

I can read Brendan's handwriting, Mr. Sullivan's

handwriting, rather.  If Your Honor cannot, just let

me know.

I guess the first point I would make

is Amici and the objectors both said plaintiff's

counsel have not provided their ex ante fee

arrangements.  What they're asking for is not the

market.  They should disclose their arrangements.

We disclosed our arrangements.  We

disclosed half a decade's worth of statistics.  That
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showed that overwhelmingly, overwhelmingly, when the

market decides how counsel is to be compensated, the

market does not negotiate for a declining fee

structure.

We provided Your Honor 399 engagements

and only 12 of my firm's engagements -- and you can go

through the other firms' engagements as well -- and

only 12 or 3 percent was a declining fee arrangement

negotiated.  And several of those were by statute.

And my expectation would be in those -- actually, and

another point I would make, only one ever in a

Chancery matter.  Only one ever in a Chancery matter.

And that was by statute.  And the expectation would be

that if we did generate a large recovery, we would

talk to the client about what is appropriate based on

the time, expense, work we undertook.

Your Honor had -- Mr. Brauerman said

that we did not provide the information to strip

out -- the proposed stripping out the staff, staff

attorney, and contract work.  I would go back to a

remark Your Honor made at the beginning of the hearing

that Ms. Carpio was the most important part of our

team, who was going to be our trial paralegal, so I

somewhat regret stripping out any of her time.  But I
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can provide Your Honor the specific numbers if you do

those exclusions.

Contract, staff attorney, and law

clerk hours, of all the submissions combined, 8,497.4

hours.  So that's -- I've got a few different

calculations here for Your Honor.  So that would be if

you just took out contract attorneys, staff attorneys,

and law clerk hours, the total hours would be

44,784.55.  The implied hourly rate there would be

$6,268.13 per hour, well within the range.

THE COURT:  Say the implied again.

ATTORNEY WEINBERGER:  $6,268.13, which

I believe Mr. Brauerman conceded was within the range

of reasonableness across this court's precedents.

If you excluded staff and paralegal

hours, so like an investigator, paralegal, you would

exclude an additional 2,328.4 hours.  In total, so

contract attorneys, staff attorneys, staff, paralegals

combined, that's 10,825.8 hours, reducing the hours

worked in this case to 43,456.15 hours.

And I misspoke in my argument.  I

rounded up.  I should learn not to do that.  It's not

$7,000 per hour.  It is $6,459.40 per hour, well

within the range.
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You had asked Mr. Brauerman how he

would sort of apply this reduction within Sugarland.

And I think what I heard him saying, you basically

just go through Sugarland again.  There was a

suggestion that just because this was a complex

security doesn't mean that this was any more of a

sprawling case than any other litigation in this

court.  With all due respect to Mr. Brauerman, he was

not there.

I'll just give Your Honor one example.

Your Honor had asked about -- or Your Honor in a

settlement ruling had alluded to all of the written

discovery, massive amount of written discovery that we

served in this case.  I'll give you one issue as an

example.  We had spoliation issues in this case.  And

we had spoliation issues specific to multiple

defendants and a third party who later became a party.

All were unique: individual defendant, committee

member, there was an officer of the company, there was

another director at the company.  They used different

phone carriers.  We have to subpoena the phone

carriers.  We have to serve RFAs.  We served

interrogatories.  We served document requests.  There

are two separate entities that had spoliation issues.
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That gives Your Honor just but one example.

That is a small, small piece of this

case, but I hope goes to showing that the amount of

work was far greater than normal and did not simply

relate to -- did not simply relate to the fact that

DVMT was a complex security.

We had to take discovery going back to

2013, right, in the take-private, the 2016

transaction, the 2018 DVMT transaction.  We had to

take discovery on the VMware side of the deal.  We had

to take discovery on the Dell side of the deal.  The

spinoff is announced in the middle of our case.  We

have to take discovery on the spin of VMware.

There were tax issues that were

brought in this case very late.  A second after we

finished the Columbia Pipeline trial, I had to become

an expert basically on Section 355 spins, which I

learned I'm not sure any tax professor, even Treasury,

really understands those rules or what they're

supposed to be.

Finally, there's two points, one on

incentives.  First off, the analyses that Mr. Rickey

is alluding to, they're totally post hoc.  Right?

Pointing out that the same firms continue to take
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cases does not actually show what the incentives do

within a case.  Right?

We talked about this when I was --

before.  The federal securities cases are not tried.

Few federal securities cases are taken deep.  We had

the problem with the high volume of filings when I

started practicing in this court in 2008.  The court

got rid of that.  That's in federal court now.

Now firms, many firms, follow the

model of high-volume filings, quick early settlements,

and you can just -- and one can hypothesize how a,

let's call it, unclear incentive system or an

incentive system that does not reward counsel for

devoting the sort of resources we devoted to this

case, how that might work.  

And how might it work?  You can think

from the very beginning of the case.  Right?  We get

over the motion to dismiss.  And when I say "we," I'm

not referring to any of us as counsel or any of our

firms.  A hypothetical plaintiff's counsel gets over

the motion to dismiss.  What are the incentives to

actually take the case deep?  Well, we're over the

motion.  Maybe I'll pick up the phone.  We'll get a

mediation on the calendar, see if we can't get this
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case going on a settlement track.

Plaintiff's counsel is interviewing

experts.  And we interviewed, I think, ten experts in

this case.  We had a lot of experts scratching their

heads at how on earth they were going to prove that

the fair value of DVMT was anything other than what

the market said, particularly after many of these

experts had been, say, jaded from testifying in

appraisal cases.

Do you hire the expert that costs

$3 1/2 million?  I know plenty of experts you can get

through trial $500,000, less than $500,000.  Do you

staff the cases the same way, Your Honor?  Well, we

mentioned federal court before.  Now we're dealing --

again, "we" is not Labaton -- high volume of filings.

Early settlements.  Is that an aspect of the business

model that -- is that something that now needs to be

incorporated into the business model to account for

the risk that the firm as a whole is taking on?

Do I put two partners or three

partners on a big case, or do I only put two or maybe

just one and have those other partners run other

matters?  Maybe one of them will do the high-volume

practice, the other will do some small cap companies,
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and we'll have one partner devoted to the big cases,

which we try to get settled as quickly as we can.  

You can envision so many scenarios,

Your Honor, where this case in different hands,

counsel responding to different incentives, rather,

it's just $300 million, $400 million, $200 million.

THE COURT:  I would bet more like 150.

ATTORNEY WEINBERGER:  Which was the

insurance policy here, Your Honor.

THE COURT:  I would bet more 150,

about eight months in, some document discovery, a

couple depositions.  And look, 150 is a big number,

and it would not receive a lot of question.  Right?

So I hear you.

ATTORNEY WEINBERGER:  And, you know,

we pointed out the distinctions in our brief with what

we traditionally call the mega fund cases in federal

court, the kind of top ten list of corporate

malfeasance and that sort of thing.

I just have one final point.  One

final point.  And that is, to the extent Your Honor

has any inclination whatsoever to make a size

adjustment in this case, we have already done it for

you.  I said at the outset that all of the precedent
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supports a fee award for eve-of-trial settlement of

30 percent or more, a separate fee request, as Your

Honor had alluded to earlier in the argument.  We

sought only 28 1/2 percent.  It's really 5 percent

less than 30, the 30 percent or the 30 percent plus.

Right?  1 1/2 percent divided by 30.  But my point,

Your Honor -- I said I shouldn't do quick math.

THE COURT:  No, I didn't immediately

see what you're doing, but I get it.

ATTORNEY WEINBERGER:  So that is my

last point, Your Honor.  To the extent there is a size

adjustment, we respectfully submit, we have done that

already for the Court.

Unless Your Honor has any questions,

thank you very much for your time.  That's all I have.

THE COURT:  All right.  Well, thank

you very much.  I appreciate the arguments.

I do think the objectors have raised

important points that I'm going to think about, and

I'll let you know in due course.

I'm going to go ahead and enter an

order approving the settlement, noting that the fee

issue is taken under advisement.  That way, you all

can at least put that issue behind you.  And as I say,
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we'll get back to you promptly.

Thank you again for all the hard work

that went into this case on both sides of the aisle.

Clearly, it was just a huge effort.  So I hope you all

feel good about how you did, and take some time off

before you're on to the next one.

We stand in recess.

(Proceedings concluded at 4:00 p.m.) 

- - - 
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CERTIFICATE 

 

I, JEANNE CAHILL, RDR, CRR, Official 

Court Reporter for the Court of Chancery of the State 

of Delaware, do hereby certify that the foregoing 

pages numbered 3 through 115 contain a true and 

correct transcription of the proceedings as 

stenographically reported by me at the hearing in the 

above cause before the Vice Chancellor of the State of 

Delaware, on the date therein indicated.   

IN WITNESS WHEREOF I have hereunto set

my hand at Wilmington, Delaware, this 25th day of

April, 2023.

 

 

    /s/ Jeanne Cahill  
        ----------------------------                               

                  Jeanne Cahill, RDR, CRR 
       Official Chancery Court Reporter 

               Registered Diplomate Reporter 
                Certified Realtime Reporter 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

 
IN RE AMC ENTERTAINMENT  
HOLDINGS, INC. STOCKHOLDER 
LITIGATION  

)
)
)
)
) 

   
 
  Consol. C.A. No. 2023-0215-MTZ 

 

EXHIBIT G TO  
TRANSMITTAL AFFIDAVIT OF THEODORE A. KITTILA 

IN SUPPORT OF ROSE IZZO’S OBJECTION TO 
THE PROPOSED SETTLEMENT, AWARD OF  

ATTORNEYS’ FEES AND EXPENSES, AND INCENTIVE AWARDS 
 

YOU ARE IN POSSESSION OF A CONFIDENTIAL FILING FROM THE 
COURT OF CHANCERY OF THE STATE OF DELAWARE 

 
A public version of this  

document will not be filed. 
 
 

If you are not authorized by Court Order to view or retrieve this document, 
read no further than this page.  You should contact the following person: 

 
 

HALLORAN FARKAS + KITTILA LLP 
Theodore A. Kittila (Bar No. 3963) 

James G. McMillan, III (Bar No. 3979) 
5801 Kennett Pike, Suite C/D 
Wilmington, Delaware 19807 

Phone:  (302) 257-2025 
Fax:  (302) 257-2019 

Email:  tk@hfk.law / jm@hfk.law 
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EXHIBIT I 



Exhibit I: 
Analysis of Litigation by Allegheny County Employees Retirement System (“ACERS”) 

(Prepared By Counsel) 
 

Federal Cases 
 

 Case Name Date Filed Purchases Value Date Closed Outcome 
1 ACERS v. Palantir Techs. Inc., 

1:22-cv-02805 (D. Colo.) 
10/25/22 4,565 $ 114,453.65 Ongoing ACERS not 

appointed lead 
plaintiff 

2 Winter v. Stronghold Digital 
Mining, Inc.,  
1:22-cv-03088 (S.D.N.Y.) 

4/14/22 15,399 ~$ 179,300 Ongoing ACERS 
appointed co-
lead plaintiff 

3 ACERS v. Energy Trans. LP, 
2:20-cv-00200-GAM (E.D. Pa.) 

1/10/20 Various ~$27.7-24.4 
million1 

Ongoing ACERS 
appointed co-
lead plaintiff 

4 ACERS v. Karyopharm 
Therapeutics, Inc., 
1:19-cv-11597 

7/23/19 10,751 $140,230.95 3/12/2020 Voluntarily 
dismissed 

 

 
1  Based on information filed in Motion of the Institutional Investor Group for Appointment as Lead Plaintiff 
and Approval of Lead Plaintiff’s Selection of Class Counsel, Allegheny County Employees’ Retirement System v. 
Energy Transfer LP, Case No. 20-20-cv-00200-GAM (E.D. Pa. Jan 21, 2020), Ex. I at 1. 
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1

Anthony Rickey

From: Greg Varallo <Greg.Varallo@blbglaw.com>
Sent: Tuesday, May 30, 2023 12:12 PM
To:
Cc: ceamato@prickett.com; Eric J. Juray [EJJuray@Prickett.com]; Gallagher, Kevin M.; 

DiCamillo, Raymond J.; Kelly Tucker; Michael Barry; Thomas Curry; Daniel Meyer; Edward 
Timlin; Theodore Kittila; Anthony Rickey

Subject: FW: AMC Stock

Ms. Smith, 
 
Thank you for your email.  I am copying herewith the Special Master appointed by the Court as 
well as counsel for represented parties. 
 
Sincerely, 
Greg Varallo 
 
From:   
Sent: Tuesday, May 30, 2023 11:33 AM 
To: Greg Varallo <Greg.Varallo@blbglaw.com> 
Subject: AMC Stock 
 
[External] 

Good morning Mr. Varallo, 

  

I own AMC stock and am concerned that I barely received notice in the mail telling me that I can object or support the settlement and that I 
have to respond by May 31st.  Can you let the judge know that I suspect many of the AMC shareholders are just receiving this notice.  How 
are we supposed to respond by the 31st?  

  

I believe that AMC is manipulating this case by sending these letters out so late, giving us little time to object/support. I’m against the 
reverse stock split. 

  

Thank you 
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

SHIVA STEIN, derivatively on behalf 
of The Goldman Sachs Group, Inc., and 
individually as a Stockholder of The 
Goldman Sachs Group, Inc.,

Plaintiff,
v.

LLOYD C. BLANKFEIN, 
M. MICHELE BURNS, GARY D. 
COHN, MARK A. FLAHERTY, 
WILLIAM W. GEORGE, JAMES A. 
JOHNSON, ELLEN J. KULLMAN, 
LAKSHMI N. MITTAL, 
ADEBAYO O. OGUNLESI, PETER 
OPPENHEIMER, DEBORA L. SPAR, 
MARK E. TUCKER, DAVID A. 
VINIAR, MARK O. WINKELMAN 
and THE GOLDMAN SACHS 
GROUP, INC.,

Defendants.

C.A. No. 2017-0354-SG

 ORDER ESTABLISHING
BRIEFING SCHEDULE FOR AMENDED SETTLEMENT

WHEREAS, on October 17, 2022, the Parties submitted their Amendment to 

the Stipulation and Agreement of Compromise, Settlement, and Release (the 

“Amended Settlement”) to the Court and informed the Court that they are prepared 

to file a motion for approval of the Amended Settlement in accordance with the 

Delaware Supreme Court’s decision in Griffith v. Stein, 2022 WL 3365025 (Del. 

Aug. 16, 2022);

EFiled:  Oct 26 2022 10:38AM EDT 
Transaction ID 68304424
Case No. 2017-0354-SG
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WHEREAS, on October 19, 2022, the Court directed the Parties to submit a 

form of scheduling order that addresses briefing on Objector’s Interim Fee Request 

as well as the motion for approval of the Amended Settlement and any objections 

thereto;

WHEREAS, Plaintiff and the Director Defendants have conferred on a 

schedule for the motion for approval of the Amended Settlement and have conferred 

with counsel for Objector Sean Griffith;

WHEREAS, on October 18, 2022, Objector requested “at least thirty days to 

respond” to the motion (Dkt. 172 at 1, 4);

WHEREAS, the Parties have conferred with Objector’s counsel regarding the 

scheduling order and he has informed the Parties that he does not consent;

IT IS HEREBY ORDERED, this 26th day of October, 2022, that:

1. Plaintiff and the Director Defendants shall file and serve their motion 

for approval of the Amended Settlement and any briefing in support thereof on or 

before October 25, 2022; 

2. If Objector opposes the motion, he shall file his answering brief on or 

before December 7, 2022; 

3. Plaintiff and the Director Defendants shall file any reply briefs in 

further support of the motion on or before December 22, 2022; and



3

4. Any other settlement-related filing, including responses to Objector’s 

Interim Fee Motion, any motion by Plaintiff for a fee award in connection with the 

Amended Settlement or any motion by Objector to lift the bar order, to intervene or 

for an additional fee award, shall be filed only after adjudication of the settlement 

approval motion.

/s/Sam Glasscock III
Vice Chancellor
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Exhibit L: 
Lodestar Analysis (Prepared By Counsel) 

 
Firm Hours Lodestar Expenses Time-

keepers 
Source1 

Bernstein Litowitz Berger & 
Grossman LLP 
 

1,438.50 $ 876,525,00 $27,316.12 22 Lebovitch Aff. ¶¶ 3,4 

Fields Kupka & Shukurov LLP 
 

544.50 $ 407,231.25   $37,586.25  3 Fields Aff. ¶¶ 5, 6 

Grant & Eisenhofer, P.A. 
 

720.00 $ 557,831.50   $30,392.01  11 Barry Aff. Exs. A, B2 

Saxena White P.A. 
 

627.75  $ 437,332.50   $26,347.36  6 Curry Aff. Exs. A, B 

RM LAW P.C. 
 

55.9 $ 50,310.00  $100.00 1 Maniskas Aff. ¶¶ 3,4 

Friedman Oster & Tejtel PLLC 
 

39.25 $ 31,856.25  $0.00 3 Friedman Aff. ¶ 4 

TOTAL 
 

3,435.9 $ 2,361,086.50  
 

$ 121,741.74 46  

 
Lodestar multiplier = ($20,000,000 award - $ 121,741.74 exp) / $2,361,086.50 lodestar =  8.4x 

Implied Hourly Rate = ($20,000,000 award - $ 121,741.74 exp) / 3,435.9 hours = $5,785.46 

 
1 Affidavits are found at D.I. 206 and 210. 
2 As corrected. 



EXHIBIT M 



 

 

THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

IN RE DELL TECHNOLOGIES INC. 
CLASS V STOCKHOLDERS LITIGATION 

Consol. C.A. No. 2018-0816-JTL 

 
AFFIDAVIT OF JEREMY S. FRIEDMAN IN RESPONSE TO  

THE COURT’S APRIL 12, 2023 ORDER  
REQUESTING ADDITIONAL INFORMATION 

 
STATE OF DELAWARE  ) 
      ) ss.: 
COUNTY OF NEW CASTLE  ) 
 

I, Jeremy S. Friedman, declare under penalty of perjury under the laws of the 

State of Delaware that the following is true and correct: 

1. I am a member of Friedman Oster & Tejtel PLLC (“FOT” or the 

“Firm”), Additional Counsel for Lead Plaintiff Steamfitters Local 449 Pension Plan 

(“Steamfitters”) in the above-captioned action (the “Action”). 

2. On behalf of FOT, I submit this affidavit in response to the Court’s 

April 12, 2023 Order Requesting Additional Information (Dkt. 526). 

3. During the last five years, FOT has directly negotiated one engagement 

letter.  That engagement letter contained an ex ante fee agreement.  Pursuant to that 

engagement letter, which related to a stockholder appraisal matter, the petitioner 

agreed “to pay [FOT] 25% of any and all recoveries that [petitioner] obtain[ed] in 

connection with the Appraisal Rights Action which occur prior to the time at which 

[FOT] either (a) makes a Court appearance (either in-person or telephonically) or 



 

2 
 

(b) reviews more than 2,000 pages of documents produced in discovery.  Thereafter, 

[petitioner] agrees to pay [FOT] 33% of any and all recoveries in connection with 

the Appraisal Rights Action.”  In addition to the foregoing contingent percentages, 

the petitioner in the appraisal rights action agreed to also pay FOT a rate equal to 

half the Firm’s hourly rates after FOT had devoted at least 60 hours to the appraisal 

rights action. 

4. In all other instances, FOT did not directly negotiate engagement letters 

and/or fee agreements with the clients in the matters in which FOT served as counsel.  

Rather, the client(s) and FOT’s co-counsel or liaison counsel1 directly negotiated the 

engagement letter and/or fee agreements.  FOT and its co-counsel or liaison counsel 

then jointly provided representation to the client(s).  To the best of my knowledge, 

FOT’s co-counsel notified the clients of FOT’s role in each such matter, but FOT 

was not directly a party to the engagement letter. 

5. In connection with this Action, in addition to serving as Additional 

Counsel to Lead Plaintiff Steamfitters, FOT also represented non-lead plaintiffs 

Scott Snoek and Carmine Garelli, who served books and records demands, filed the 

initial complaint with Lead Plaintiff Steamfitters, and supported Steamfitters’ 

 
1 “Liaison counsel” refers to counsel who do not affirmatively prosecute an action 
day-to-day but rather are responsible for day-to-day client matters, including 
ensuring the client remains informed of all material developments in the litigation, 
and assisting the client with his, her, or its discovery obligations. 



 

3 
 

application for appointment as Lead Plaintiff.  Messrs. Snoek and Garelli were 

referred to FOT by Seamus Kaskela of Kaskela Law LLC (“Kaskela Law”), who 

served as the client liaison for Messrs. Snoek and Garelli throughout the pendency 

of this Action.  FOT will pay Kaskela Law 10% of any fees received by FOT (net of 

out-of-pocket expenses) as consideration for Mr. Kaskela serving as a client liaison 

on behalf of Messrs. Snoek and Garelli.  For the avoidance of doubt, Messrs. Snoek 

and Garelli authorized FOT to represent them in connection with this Action, and 

approved the sharing of attorneys’ fees with Kaskela Law. 

I state under penalty of perjury under the laws of the State of Delaware that 

the foregoing is true and correct to the best of my knowledge.  

  



Executed this 17th day of April, 2023. 

Jeremy S. Friedman 
FRIEDMAN OSTER & TEJTEL PLLC 
493 Bedford Center Road, Suite 2D 
Bedford Hills, New York 10507 
(800) 529-1108 

Additional Counsel for Lead Plaintiff 

SWORN AND SUBSCRIBED before me 
this 17th d~y of April, 2023. 

~~ m . t<ZL>r-c~ 
Notary Public 

CARLA M. EATON 
NOTARY PUBLIC 

STATE OF DELAWARE 
My Commission Expires JAN. 9, 2026 
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