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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

 
__________________________________________ 
TEACHERS’ RETIREMENT SYSTEM  ) 
OF LOUISIANA,      ) 
Derivatively on Behalf of    ) CIVIL ACTION NO. 
FirstEnergy Corp.,     )  
       ) 
    Plaintiff,  )  
       ) 
 vs.      ) VERIFIED SHAREHOLDER 
       ) DERIVATIVE COMPLAINT 
H. PETER BURG, ANTHONY J. ALEXANDER,  ) 
PAUL T. ADDISON, CAROL A. CARTWRIGHT,  ) JURY TRIAL DEMANDED 
WILLIAM T. COTTLE, PAUL J. POWERS, ) 
GEORGE M. SMART, PARTICK K. WOOLF, ) 
ROBERT B. HEISLER, JR., ROBERT L.   ) 
LOUGHHEAD, JOHN M. PIETRUSKI,  ) 
CATHERINE A. REIN, ROBERT C. SAVAGE,  ) 
RUSSELL W. MAIER, ROBERT N.   ) 
POKELWALDT AND JESSIE T. WILLIAMS, SR.,) 
       ) 
    Defendants,  ) 
       ) 
 vs.      ) 
       ) 
FIRSTENERGY CORP., an Ohio corporation, ) 
       ) 
   Nominal Defendant   ) 
   and Real Party in Interest. ) 
__________________________________________) 
 
 Plaintiff, by its attorneys, submits this Verified Derivative Complaint (the 

“Complaint”) against the defendants named herein: 

PRELIMINARY STATEMENT 

1. This is a shareholder derivative action brought by shareholders of the 

FirstEnergy Corporation (“FirstEnergy,” or the “Company”) on behalf of the Company 

against certain of its officers and directors seeking to remedy defendants’ breach of 

fiduciary duty, abuse of control, gross mismanagement, waste of corporate assets, and 
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unjust enrichment.  The Company’s Board of Directors (the “Board”) has engaged in a 

pattern of neglect, failed to oversee both the operations and financial reporting of the 

Company, and failed to have the basic systems in place to protect the assets of the 

Company, including its electrical transmission capability and goodwill.  This has caused, 

and will continue to cause, material damage to FirstEnergy’s financial position and 

reputation. 

2. FirstEnergy is a corporation duly organized and existing under the laws of 

the State of Ohio and maintains its corporate headquarters at 76 South Main Street, 

Akron, Ohio 44308.  FirstEnergy is a power company and the holding company of 

electric utility subsidiaries in Ohio, Pennsylvania and New Jersey. 

3. The Board has grossly mismanaged FirstEnergy’s operations by recklessly 

failing to maintain and upgrade its electrical equipment.  Federal investigators have 

concluded that failures in FirstEnergy’s power lines were one of the principal causes for 

the massive blackout that afflicted more than 50 million people on August 14, 2003, the 

largest blackout in United States history.  The Board ignored repeated warning signs that 

the Company’s power lines were inadequately maintained and decayed, such as frequent 

blackouts in Ohio, a blackout in New Jersey during the July 4, 2003 weekend, and reports 

that power lines in New Jersey had caused electricity to run through the ground, allowing 

electric charges to seep into residents’ pools. 

4. On August 18, 2003, a class action lawsuit on behalf of people damaged 

by the August 14 blackout was filed in Cuyahoga County, Ohio, exposing the Company 

to billions of dollars in liability and millions of dollars in legal fees.  The complaint 

charges FirstEnergy with recklessly causing the blackout.  It further alleges that 
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FirstEnergy, in reckless disregard of industry practice, (i) failed to have a functioning 

alarm that could have timely alerted controllers to trouble with its power lines, (ii) failed 

to cut back tree limbs that came into contact with power lines, which resulted in the 

tripping of the power lines; and (3) failed to maintain a failsafe system that could have 

isolated the local power grid from the nationwide network. 

5. On August 20, 2003, United States Representative Dennis Kucinich, filed 

a complaint against FirstEnergy with the Public Utilities Commission of Ohio seeking 

authorization for another supplier to furnish electricity in the territory in Ohio served by 

FirstEnergy.  This could result in the loss of millions of dollars in revenues for the 

Company. 

6. The Board also failed to properly oversee the operation of FirstEnergy’s 

Davis-Besse nuclear power plant.  Ultimately, that plant was closed when serious 

problems were discovered.  The directors neglected to properly monitor the safety 

conditions of the plant until, according to a New York Times articles published on 

August 22, 2003, it became “the most serious nuclear plant incident in the nation since 

the Three Mile Island accident in 1979.” 

7. Further damage to the Company was caused as a result of the Board’s and 

Audit Committee’s failure to ensure that an adequate financial reporting system was in 

place at the Company.  As a result of that neglect, the Company has recently announced 

the restatement of its financial results for 2000, 2001, 2002, and the first quarter of 2003.  

A restatement is an accounting term of art which means that the Company’s reported 

financial results were wrong and an admission that the Company issued false and 

misleading financial statements in the past.  The Company’s improper accounting during 
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2002 caused FirstEnergy’s earnings to be artificially inflated by more than $0.26 per 

share, representing more than 10% of the Company’s earnings.  Based on the Company’s 

restatement, shareholders have filed class action suits against the Company and senior 

management for violations of the federal securities laws. 

8. Further evidence that the Company’s financial reporting system had 

completely broken down were revealed on September 11, 2003, when FirstEnergy 

embarrassingly had to admit that its last three filings with the Securities and Exchange 

Commission (the “SEC”) were awash in typographical errors and mathematical mistakes.  

Specifically,  FirstEnergy had to amend its Form 10-K for the annual period ended 

December 31, 2002, and the Forms 10-Q for the quarterly periods ended March 31, 2002 

and June 30, 2002.  Because the financial statements themselves were not impacted and 

only the text of the “Management’s Discussion and Analysis” sections of the filings were 

wrong, the Company was not forced to “restate” its earnings.  Nevertheless, the reliability 

of the Company’s financial results and its reputation in general were seriously harmed. 

9. In response to the Company’s accounting improprieties and financial 

restatements, on September 11, 2003, FirstEnergy announced that the SEC has launched 

an investigation into FirstEnergy’s finances.  FirstEnergy will therefore have to devote 

time, energy and money to respond to the SEC and will be diverted from its main 

business and operations. 

10. Plaintiff has not made a pre-suit demand on the Board of the Company 

because such an act would be futile.  As set forth in further detail below, the Board is 

entrenched and the directors are marred with conflicts of interest.  Seven shareholders’ 

proposals since 1999 seeking to improve the Company’s corporate governance have been 
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approved by shareholders but not adopted by the Board.  In addition, the Board’s failure 

to institute adequate financial and operational controls over an extended period of time is 

evidence that the Board will not take any action against their colleagues and friends on 

the Board and will continue to allow the Company to suffer harm without recompense.  

To remedy the Board’s breach of fiduciary duty, Plaintiff brings this action on behalf of 

FirstEnergy to cause the defendants to account for the damage caused to the Company, to 

recover such damages for its benefit, and to institute the necessary corrective measures to 

ensure that such problems do not occur again in the future. 

JURISDICTION AND VENUE 

11. This Court has jurisdiction over the subject matter of this action pursuant 

to 28 U.S.C. § 1332 because the amount in controversy exceeds $75,000, exclus ive of 

interest and costs, and the dispute is between citizens of different states.   

12. Venue is proper in this District because the Company has its principal 

place of business in this District and is incorporated in Ohio.  Plaintiff’s cause of action 

arose in this District and FirstEnergy has suffered and will continue to suffer harm in this 

District. 

THE PARTIES 

13. Plaintiff Teachers’ Retirement System of Louisiana is, and was at times 

relevant hereto, owners and holders of FirstEnergy common stock.  Plaintiff currently 

owns more than 150,000 shares and therefore will adequately represent the interests of 

shareholders similarly situated. 

14. Defendant FirstEnergy is a public utility holding company headquartered 

in Akron, Ohio.  The Company’s subsidiaries and affiliates are involved in the 
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generation, transmission and distribution of electricity, exploration and production of oil 

and natural gas, transmission and marketing of natural gas, and energy management and 

other energy-related services.  

15. Defendant H. Peter Burg (“Burg”) is the Chairman of the Board of 

Directors and Chief Executive Officer of First Energy. 

16. Defendant Anthony T. Alexander (“Alexander”) is the President, Chief 

Operating Officer of FirstEnergy, and a director. 

17. Defendant Paul T. Addison (“Addison”) is a director of the Company. 

18. Defendant Carol A. Cartwright (“Cartwright”) is a director of the 

Company. 

19. Defendant William T. Cottle (“Cottle”) is a director of the Company. 

20. Defendant Paul J. Powers (“Powers”) is a director of the Company. 

21. Defendant George M. Smart (“Smart”) is a director of the Company. 

22. Defendant Patricia K. Woolf (“Woolf”) is a director of the Company.  

23. Defendant Robert B. Heisler, Jr. (“Heisler”) is a director of the Company. 

24. Defendant Robert L. Loughhead (“Loughhead”) is a director of the 

Company. 

25. Defendant John M. Pietruski (“Pietruski”) is a director of the Company. 

26. Defendant Catherine A. Rein (“Rein”) is a director of the Company. 

27. Defendant Robert C. Savage (“Savage”) is a director of the Company. 

28. Defendant Russell W. Maier (“Maier”) is a director of the Company. 

29. Defendant Robert N. Pokelwaldt (“Pokelwaldt”) is a director of the 

Company. 
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30. Defendant Jesse T. William, Sr. (“Williams”) is a director of the 

Company. 

31. The Defendants identified in ¶¶ 15-30 are referred to herein as the 

“Individual Defendants.” 

DUTIES OF THE INDIVIDUAL DEFENDANTS 

32. By reason of their position as officers and/or directors of the Company and 

because of their ability to control the business and corporate affairs of the Company, the 

Individual Defendants owed to the Company and its shareholders the fiduciary 

obligations of good faith, trust, loyalty, and due care, and were and are required to use 

their utmost ability to control and manage the Company in a fair, just, honest, and 

equitable manner.  The Individual Defendants were and are required to act in furtherance 

of the best interests of the Company and its shareholders so as to benefit all shareholders 

equally and not in furtherance of their personal interest or benefit.  Each director and 

officer of the Company owes to the Company and its shareholders the fiduciary duty to 

exercise good faith and diligence in the administration of the affairs of the Company and 

in the use and preservation of its property and assets, and the highest obligations of fair 

dealing. 

33. The Individual Defendants, because of their positions of control and 

authority as directors and/or officers of the Company, were able and did, directly and/or 

indirectly, exercise control over the wrongful acts complained of herein, as well as the 

contents of the various public statements issued by the Company. 

34. To discharge their duties, the officers and directors of the Company were 

required to exercise reasonable and prudent supervision over the management, policies, 
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practices and controls of the Company.  By virtue of such duties, the officers and 

directors of the Company were required to, among other things: 

a. ensure that the affairs of the Company were conducted in an 

efficient, business-like manner so as to make it possible to provide the highest quality 

performance of their business; 

b. ensure that the Company was operated in a diligent, honest and 

prudent manner and complied with all applicable federal and state laws, rules, regulations 

and requirements, including acting only within the scope of its legal authority and 

disseminating truthful and accurate statements to the SEC and the investing public; 

c. exercise good faith in supervising the preparation and filing of all 

audits, reports, and other financial information required by law, including periodic 

financial statements and reports filed with the SEC, and in examining and evaluating such 

audits, reports, and other information concerning the financial affairs of the Company; 

and 

d. exercise good faith in remaining informed regarding the affairs of 

the Company, including, but not limited to, the Company’s transmission network and 

accounting controls under Generally Accepted Accounting Principles (“GAAP”), and, 

upon receipt of notice or information regarding imprudent or unsound conditions or 

practices, to make reasonable inquiry in connection therewith and take steps to correct 

such conditions or practices. 

35. The Individual Defendants, particularly the members of the Audit 

Committee (Smart, Loughhead, Maier, Pokelwaldt and Rein) were and are responsible 

for maintaining and establishing adequate internal accounting and financial reporting 
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controls for the Company.  According to GAAP, to accomplish the objectives of 

accurately recording, processing, summarizing, and reporting financial data, a 

corporation must establish an internal accounting control structure.  Among other things, 

the Individual Defendants were required to: 

a. make and keep books, records, and accounts, which, in reasonable 

detail, accurately and fairly reflect the transactions and dispositions of the assets of the 

issuer; and 

b. devise and maintain a system of internal accounting controls 

sufficient to provide reasonable assurances that (i) transactions are executed in 

accordance with management’s authorization; and (ii) transactions are recorded as 

necessary to permit preparation of financial statements in conformity with GAAP. 

36. Moreover, according to Appendix D to Statement on Auditing Standards 

No. 55, (“SAS 55”), management should consider, among other things, such objectives 

as: (a) making certain that “[t]ransactions are recorded as necessary . . . to permit 

preparation of financial statements in conformity with generally accepted accounting 

principles . . .  [and] to maintain accountability for assets;” and (b) make certain that 

“[t]he recorded accountability for assets is compared with the existing assets at 

reasonable intervals and appropriate action is taken with respect to any differences.” 

37. According to SAS 55.13: 

Establishing and maintaining an internal control structure is an important 
management responsibility.  To provide reasonable assurance than an 
entity’s objectives will be achieved, the internal control structure should 
be under ongoing supervision by management to determine that it is 
operating as intended and that it is modified as appropriate for changes in 
conditions. 
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38. As alleged in detail below, the Individual Defendants, particularly the 

members of the Audit Committee, failed to implement and maintain an adequate internal 

control system for the Company, and thereby violated: (a) their fiduciary duties of loyalty 

and good faith; and (b) GAAP. 

39. The Individual Defendants, particularly the members of the Compensation 

Committee of the Board (Pietruski (Chairman), Cartwright, Heisler, Powers, Rein and 

Smart) were and are responsible for recommending to the Board the compensation of the 

five highest paid executive officers, reviewing and endorsing a compensation philosophy 

that supports competitive pay for performance and is consistent with the corporate 

strategy, and assisting the Board in establishing appropriate incentive compensation and 

equity based plans. 

40. The Individual Defendants, particularly the members of the Corporate 

Governance Committee of the Board (Cartwright, Woolf, Heisler, and Williams), were 

and are responsible for the development, administration, and recommendation to the 

Board of the Company’s corporate governance. 

41. The Individual Defendants, particularly the members of the Finance 

Committee of the Board (Powers, Pietruski, Loughhead, Savage and Pokelwaldt), were 

and are responsible for monitoring and overseeing the Company’s financial resources and 

strategies of FirstEnergy. 

42. The Individual Defendants, particularly the members of the Nuclear 

Committee of the Board (Woolf, Savage, Maier, and Williams) were and are responsible 

for monitoring and safeguarding the Company’s nuclear operations, including the 

operation of all nuclear units, and its safety, reliability and quality. 
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43. Non-employee directors were handsomely compensated by FirstEnergy 

and some earned closed to $100,000.  Non-employee directors receive the following 

compensation: (i) an annual retainer of $30,000 in cash and $40,000 in common stock; 

(ii) $1,500 for each meeting of the Board they attend; (iii) $1,500 per day for a visit to the 

Company’s facilities (other than Board meetings) or attendance to an industry meeting at 

the Company’s request.  The chair of each Committee receives an additional $5,000 

annual retainer.  Given that the Board met 13 times in 2002, total compensation for a 

chair of a committee was almost $100,000. 

44. The Individual Defendants breached their duties of loyalty and good faith 

by: (a) failing to have the basic systems in place to protect the assets of the Company, 

including its electrical transmission capability and goodwill; (b) causing or allowing the  

Company to conduct its business in an unsafe, imprudent, and unlawful manner; and (c) 

causing the Company to suffer damages as alleged herein. 

45. The Individual Defendants further breached their duties of loyalty and 

good faith by allowing defendants to cause or by themselves causing the Company to 

misrepresent its financial results and prospects.  As a result of defendants’ illegal actions 

and course of conduct, the Company is now subject to class action lawsuits which allege 

violations of federal securities laws, forcing FirstEnergy to incur millions of dollars in 

legal costs.   
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SUBSTANTIVE ALLEGATIONS 

 Operational Neglect 

46. The operational mismanagement that pervades FirstEnergy has been 

widely reported in the press since the blackout of August 14 and blamed as one of the key 

factors that led to the electrical shutdown of the power grid.   

47. As described by The New York Times on August 25, 2003, FirstEnergy’s 

transmission lines experienced trouble at least one hour before the blackout, which 

occurred at 4:06 p.m.  Two big transmission lines owned by FirstEnergy in suburbs south 

of Cleveland failed at 3:06 and 3:32 p.m.  Witnesses report that the second of those two 

lines went out with a bang when it overheated, sagged and arced into nearby trees.  The 

Company had been previously warned that its transmission lines were inadequately 

maintained and were causing electrical discharges when they came into contact with 

nearby trees.  But because the alarm warning system at FirstEnergy’s control center was 

not functioning, operational personnel did not properly react to the failure of these two 

lines.  The ensuing ripple effect in the electrical grid is believed by federal energy 

investigators to have caused the August 14 blackout. 

48. Subsequent investigations show that FirstEnergy did not have basic 

computer and safety systems to even monitor its own electrical generating and 

transmission equipment.  A New York Times article published on September 13, 2003 

reveals that the day of the blackout “FirstEnergy’s computer problems prevented it from 

recognizing its own line failures.  [Telephone] transcripts show a reversal of the usual 

exchange, with FirstEnergy repeatedly asking the [regulating agency] for information 

about its own equipment.”   
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49. At 3:57 p.m., Jerry Snickey, in a FirstEnergy control room in Akron, 

asked his counterpart at Midwest Independent System Operator (“I.S.O”), “Do you have 

any idea what is going on?”  The voltage on a major line owned by FirstEnergy was 

dangerously low.  The Midwest I.S.O. operator replied that one of FirstEnergy lines was 

out, adding, “I am wondering if its still out.”  Tellingly, FirstEnergy’s control room 

operator, Mr. Snickey replied, “we have no clue.  Our computer is giving us fits too.  

We don’t even know the status of some of the stuff around us.” 

50. A class action lawsuit has been filed against FirstEnergy on behalf of all 

people who were damaged by the blackout.  Defending this lawsuit will cost FirstEnergy 

millions of dollars, and if found liable, damages could reach the hundreds of millions of 

dollars.  The cost of the blackout to the United States economy has been estimated to 

reach $750 billion.  

51. On August 20, 2003, Dennis Kucinich, member of the United States 

Congress from the 10th District of Ohio, filed a complaint against the Company with the 

Public Utilities Commission of Ohio  seeking authorization for another supplier to furnish 

electricity in the territory in Ohio served by FirstEnergy.  Representative Kucinich 

alleges that “[o]ver a lengthy period of time [FirstEnergy] had failed to properly maintain 

the transmission grid and therefore failed to ‘furnish adequate facilities to meet the 

reasonable needs of the consumers and inhabitants in the certified territories that [it is] 

authorized and required to serve,’” pursuant to Section 4933.83(B) of the Ohio Revised 

Code.  Accordingly, the complaint concludes that the Public Utilities Commission of 

Ohio “should require [FirstEnergy] to prove, beyond any doubt, that it can cure the 

numerous past failures, in a very short time, or it should ‘authorize another electric 
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supplier” to service [FirstEnergy’s] territories.”  Should this lawsuit be successful, 

FirstEnergy will suffer hundreds of millions of dollars in lost revenues. 

52. The blackout, however, was just one of the many examples of neglect and 

mismanagement at FirstEnergy.  Another catastrophe of much greater proportions nearly 

occurred at FirstEnergy’s Davis-Besse nuclear power plant in Ohio.  The Company 

allowed hazardous conditions to fester so badly that federal regulators ordered it shut 

down more than a year ago.   

53. In the months after the shut down, federal investigators found that the root 

of the problem was that employees felt intimidated about raising safety problems.  At 

least three former Davis-Besse employees filed complaints with the Department of Labor 

alleging that they were fired by FirstEnergy after raising concerns about problems at the 

nuclear plant, including one who said managers stopped his effort to clean acid corrosion 

in 2000 so the reactor could be restarted on schedule.  According to David Lochbaum, a 

nuclear safety engineer with the Union of Concerned Scientists who interviewed staff at 

the plant, “they had a lot of warning signs that they either overlooked or downplayed.” 

54. What had been overlooked or ignored at Davis-Besse was frightening.  

Boric acid had seeped through cracks in plant control rods that pass through to the highly 

radioactive zone, where super pressurized water is used to cool the plaint while it is 

creating energy.  In fact, investigators found that the acid had eaten through the carbon 

steel part of the reactor vessel head, leaving only a thin stainless steel lining intact.  Yet, a 

backup system intended to cool the nuclear fuel in the event of a breach in the reactor 

vessel was handicapped because an undersize drainage screen could easily become 

clogged.  “Taken together, what had been created is now widely considered the most 
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serious nuclear plant incident in the nation since the Three Mile Island accident in 1979,” 

according to a New York Times August 22, 2003 article. 

55. FirstEnergy’s troubles also extend beyond Ohio to New Jersey.  During 

the July Fourth weekend this year, a power failure shut down the electricity for thousands 

of vacationers there.  In another incident, in Barnegat Bay, the Company’s neglect of its 

power lines created dangerous living conditions for its customers, who complained of a 

tingling feeling from the ground and in swimming pools.  Investigators ultimately 

determined that deteriorated transmission lines and improper grounding caused electricity 

to leak into people’s properties.  As described by the New York Times on August 22, 

“[o]ne night last summer . . .  Gary Smith went outside to check on his newly installed 

Jacuzzi in his backyard [when] he suddenly thought he might be having a heart attack: his 

arm went numb.  When he returned the next night and felt it again, he called his wife out.  

She took off her shoes, and, as she put it, ‘I felt like a fork in a toaster.’”  The New Jersey 

Utilities Board has therefore ordered an audit into FirstEnergy’s maintenance practices 

and FirstEnergy was forced to spend $60 million to fix the problems. 

56. There are additional examples of serious neglect and mismanagement.  In 

December 2002, a federal grand jury indicted FirstEnergy on charges of willfully 

violating workplace-safety regulations, causing death by electrocution of two men in 

separate accidents.  Mayors in northern Ohio have complained that the rate of 

FirstEnergy power failures so far this year is double last year’s rate, forcing some cities to 

buy diesel-power generators for municipal buildings.  And in August 2003, a federal 

court ruled that FirstEnergy violated provisions of the federal Clean Air Act by failing to 

install modern smog controls when it rebuilt a coal- fired power plant suspected of 
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contributing to acid raid.  This was four years after FirstEnergy was sued by the 

Environmental Protection Agency for violations of the Clean Air Act. 

 Financial Mismanagement 

57. On August 5, 2003, FirstEnergy issued a press release admitting that the 

Company’s earnings had been artificially inflated and that its financial statements for 

fiscal year 2002 and the first quarter of 2003 were false and misleading and would have 

to be restated.  A restatement is an accounting term of art that means that the Company 

will have to reissue old financial statements with new, corrected numbers.  It also means 

that FirstEnergy had the correct information at the time that the financial statements were 

first reported but, nevertheless, issued financ ial statements that were false and 

misleading.   

58. The August 5 press release also stated that the restatement was “related to 

the recovery of transition assets and recognition of above-market values of certain leased 

generation facilities for certain subsid iaries.”  In essence, FirstEnergy had manipulated 

the accounting of its acquired assets.  Since 1997, the Company had pursued an 

aggressive acquisition strategy, gobbling up dozens of smaller utility companies and 

amassing more than $13 billion in debt.   

59. FirstEnergy had relied on Arthur Andersen (“Andersen”) to audit its 

financial statements prior to 2002.  Andersen was found guilty of obstruction of justice in 

2002 in connection with the massive accounting fraud carried out at Enron and forced to 

go out of business by the Department of Justice.  Before it stopped auditing FirstEnergy, 

however, Andersen allowed the Company to inflate its earnings by improperly 

accounting for FirstEnergy’s acquisitions.   
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60. On August 7, 2003, the Company further announced that the restatement  

would also include 2000 and 2001.   

61. On August 19, 2003, FirstEnergy filed its second quarter Form 10-Q with 

the SEC and actually restated earnings as announced on August 5 and 7.  The restatement 

reduced 2002 earnings by $76.5 million, or $0.26 per share of common stock, to $552.8 

million, or $1.89 per share.  The first quarter 2003 restatement lowered earnings for that 

period by $22.5 million, or $0.08 per share, to $218 million, or $0.74 per share.  

62. As a result of the restatement, securities class action law suits have been 

filed against FirstEnergy, further damaging the Company. 

63. The second quarter Form 10-Q provided further evidence of neglect in the 

Company’s finances and financial reporting procedures and controls.  The financial 

statements showed that FirstEnergy had only $64.2 million in cash on hand on June 30, 

2003, down from $290 million on March 31 and $359 million the previous June.  The 

Company reported positive operating cash flow of $21.7 million in the second quarter, 

but that was dwarfed by its needs for capital spending and for debt repayment.  The 

Company had to step up its short-term borrowing in the quarter even to maintain $64.2 

million in cash.  Just why FirstEnergy collected so little cash on an operating basis is not 

clear.  The item shown in the financial statements as contributing the most to the decline 

in operating cash flow was labeled as “other,” and was not further defined.  The 

restatement is not the cause of the missing cash because when the Company reported its 

restatement on August 5 it stressed that it came from non-cash items. 
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64. The sudden hemorrhage in cash, coupled with the three-year restatement, 

is clear evidence of the lack of financial controls at the Company and the lack of 

supervision of the Board in breach of their fiduciary duty to the shareholders. 

 Abuse of Corporate Governance  

65. The operational and financial recklessness at FirstEnergy is directly linked 

to the Company’s poor corporate governance history, which is marred with abuse, 

entrenchment, and self-dealing.   

66. Ten of FirstEnergy’s sixteen directors have been on either its Board or one 

of its units for 10 years or more, despite the shareholders’ repeated attempts to oust them.  

Holders of a majority of shares have voted four times to put the Company’s directors up 

for election annually, without success, in an effort to break their grip over the Company.  

FirstEnergy directors serve for three years, so that just one-third of the board is elected 

each year.   

67. Moreover, seven times since 1999 a majority of shareholders voted for 

changes in corporate governance and in each case FirstEnergy did not respond.  This year 

alone, more than half of its voting shareholders favored rescinding the poison pill that 

blocks unfriendly takeovers of FirstEnergy and changing the Board’s system of staggered 

terms in office.   

68. One of the Company’s most effective and egregious roadblocks to 

corporate reform is the 80 percent super majority rule.  FirstEnergy requires 80 percent 

shareholder approval of an amendment to the Company’s bylaws so that it is virtually 

guaranteed that shareholders cannot do so.  An 80 percent supermajority is also needed to 
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remove a director with cause.  Removal is therefore impossible since less than 80 percent 

of the stock typically votes. 

69. The Board has enriched itself and the senior executives at the expense of 

the Company, with some outside directors earning almost $100,000 per year.  For a year 

of service, directors are entitled to $30,000 in cash, $40,000 in stock, $5,000 for chairing 

a committee, and $1,500 for every board or industry meeting they attend.  Given that the 

Board held 13 meetings in 2002, directors who attended all meetings at $1,500 per 

meeting earned at least $19,500 simply from the per diem fee.  In addition to the $70,000 

earned as part of the basic retainer, a director who chaired a committee and collected an 

additional $5,000 earned almost $100,000 in total.  

70. In addition, the Company executives receive bonuses that are tied to the 

achievement of confidential target levels regarding total shareholder return.  The 

Company has refused to make public the formula used to calculate the bonuses.  

Shareholders have therefore received no explanation as to why defendant Peter Burg 

(Chairman and Chief Executive Officer) saw his compensation rise 20 percent last year 

(to $1.4 million) when the stock price was 10 percent lower at the end of 2002 than at the 

beginning.  Moreover, after the restatement, which decreased earnings  for 2002 by 10 

percent, Burg’s bonus was not reduced commensurably. 

71. As a result of this litany of abuses, the latest study by Rating Research 

LLC ranks FirstEnergy as the least ethical company in the utility industry – along with 

bankrupt PG&E.  FirstEnergy was also flagged for poor quality and high risk in the areas 

of ethical business practices, trustworthiness, and honesty with the public.   
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DERIVATIVE AND DEMAND FUTILITY ALLEGATIONS 

72. Plaintiff brings this action derivatively in the right and for the benefit of 

the Company to redress injuries suffered, and to be suffered, by FirstEnergy, as a direct 

result of the breaches of fiduciary duty, abuse of control, gross mismanagement, waste of 

corporate assets, and unjust enrichment, as well as aiding and abetting thereof, by the 

Individual Defendants.  FirstEnergy is named as a nominal defendant solely in a 

derivative capacity.  This is not a collusive action to confer jurisdiction on this Court 

which it would not otherwise have. 

73. Plaintiff will adequately and fairly represent the interests of FirstEnergy in 

enforcing and prosecuting its rights. 

74. Plaintiff is and was an owner of the stock of FirstEnergy during times 

relevant to the wrongful conduct alleged herein, and remains a shareholder of the 

Company. 

75. The current Board of FirstEnergy consists of the following sixteen 

individuals: defendants Burg, Alexander, Addison, Cartwright, Cottle, Powers, Smart, 

Woolf, Heisler, Loughhead, Pietruski, Rein, Savage, Maier, Pokelwaldt, and Williams.  

Plaintiff has not made any demand on the present Board of the Company to institute this 

action because such a demand would be futile, wasteful and useless.  Demand would be 

futile for the following reasons: 

a. As a result of their access to and review of internal corporate 

documents; conversations and connections with corporate officers, employees, and 

directors; and attendance at management and Board meetings, each of the defendants 
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knew the adverse non-public information regarding the false and misleading financial 

statements; 

b. Defendant Burg, as Chairman and CEO, is an inside director of 

FirstEnergy and his principal professional occupation is his employment with the 

Company, pursuant to which he has received and continues to receive substantial 

monetary compensation and other benefits.  Accordingly, Burg is legally incapable of 

disinterestedly and independently considering a demand to commence and vigorously 

prosecute this action; 

c. Defendant Alexander, as President and COO, is an inside director 

of FirstEnergy and his principal professional occupation is his employment with the 

Company, pursuant to which he has received and continues to receive substantial 

monetary compensation and other benefits.  Accordingly, Alexander is legally incapable 

of disinterestedly and independently considering a demand to commence and vigorously 

prosecute this action; 

d. The Board is entrenched and the Individual Defendants have 

multiple conflicts of interest and entangling business relationships that preclude them 

from being disinterested and vigorously prosecuting the wrongdoing alleged herein: 

1. Ten of FirstEnergy’s sixteen directors have been members 

of the Board or one of its units for 10 years or more; 

2. Eight directors have previously served as directors of one 

of the Company’s acquisitions and current subsidiaries, Ohio Edison Company: 

Cartwright (1992-1997); Powers (1992-1997); Smart (1988-1997); Loughhead (1980-
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1997); Alexander (since 1989), Burg (since 1989), Maier (1995-1997), and Williams 

(1992-1997); 

3. Four directors have previously served as directors of one of 

the Company’s acquisitions and current subsidiaries, GPU Power, Inc: Woolf (1983-

2001); Pietruski (1989-2001); Rein (1989-2001) and Pokewaldt (2000-2001); 

4. Director defendant Heisler is Executive Vice-President of 

KeyCorp, a financial services company, and Chairman and CEO of KeyBank (a 

subsidiary of KeyCorp). Chairman and CEO defendant Burg is a director of KeyBank, 

and defendant director Cartwright is a director of KeyCorp; 

5. Director defendant Rein is a director of The Bank of New 

York (“BONY”), which has an extensive banking relationship with FirstEnergy, 

including the following: (i) BONY is a member of the bank syndicate extending a $1 

billion 364-day revolving credit facility to FirstEnergy since November 2002; (ii) BONY 

served as co-documentation agent for a $421 million letter of credit facility for three 

FirstEnergy subsidiaries in March 2002. 

6. Director defendant Addison was a Managing Director at 

CitiGroup Capital Markets, Inc. f/k/a Salomon Smith Barney, Inc. (“CitiGroup”) until 

2002.  FirstEnergy has an extensive banking relationship with CitiGroup, Salomon’s 

parent company, including the following: (i) CitiGroup was co- lead underwriter of 

FirstEnergy’s common stock public offering on or about September 11, 2003, in which 

the Company raised more than $840 million; (ii) CitiGroup was co-lead arranger of 

FirstEnergy’s November 2002 renewal of a $1 billion 364-day credit facility; (iii) In 

April 2002, CitiGroup co-managed the a $320 million securitization for a subsidiary of 
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FirstEnergy (Jersey Central Power & Light Company); (iv) CitiGroup served as financial 

adviser to GPU in its merger with FirstEnergy 

e. Defendants Smart, Loughhead, Maier, Pokelwaldt and Rein are 

members of the Audit Committee.  The Audit Committee is responsible for reviewing the 

adequacy of internal financial controls.  These defendants breached their duties by 

abdicating their responsibilities as alleged herein.  The misconduct of the members of the 

Audit Committee could not have been an exercise of good faith business judgment, and 

there is a substantial likelihood that these defendants will be personally liable for their 

breaches of fiduciary duty.  As a result of these defendants’ breach of their duties, any 

demand upon them is futile; 

f. The Company’s directors are not disinterested or independent and 

served on the Board during the time of the wrongdoing and participated in the wrongs 

complained of herein.  Pursuant to their specific duties as Board members, each was 

charged with the management of the Company and its business affairs.  Each breached 

the fiduciary duties that they owed to Fir stEnergy and its shareholders in that they failed 

to prevent and correct the improper financial statements and properly supervise the 

Company’s operations.  The majority of the directors has served on the Board for several 

years and is therefore well aware of the existence of the specific monitoring systems and 

policies in place in connection with FirstEnergy’s financial reporting requirements and 

the Company’s operations.  Yet, the Board ignored the fact that these internal systems 

and policies were not being followed.  Because they abdicated their oversight 

responsibilities, these directors are personally liable for the conduct alleged herein.  

FirstEnergy therefore cannot exercise independent objective judgment in deciding 
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whether to bring this action, or whether to vigorously prosecute this action, because its 

members are interested personally in the outcome, as it is their actions which have 

subjected FirstEnergy to millions of dollars in liability. 

g. Each of the Individual Defendants knew and/or directly benefited 

from the wrongdoing complained of herein; 

h. The Individual Defendants, as more fully detailed herein, 

participated in efforts to conceal or disguise those wrongs from FirstEnergy’s 

stockholders or recklessly and/or negligently disregarded the wrongs complained of 

herein, and are therefore not disinterested parties; 

i. In order to bring this suit, all of the directors of FirstEnergy would 

be forced to sue themselves and persons with whom they have extensive business and 

personal entanglements, which they will not do, thereby excusing demand; 

j. The acts complained of herein constitute violations of the fiduciary 

duties owed by FirstEnergy’s officers and directors and these acts are incapable of 

ratification; 

k. Each of the Individual Directors authorized and/or permitted the 

false statements disseminated directly to the public or made directly to securities analysts 

and which were made available and distributed to shareholders, authorized and/or 

permitted the issuance of various of the false and misleading statements and are principal 

beneficiaries of the wrongdoing alleged herein, and thus could not fairly and fully 

prosecute such a suit even if such suit was instituted by them; 

l. Any suit by the current directors of FirstEnergy to remedy these 

wrongs would likely expose the Individual Defendants and FirstEnergy to further 
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violations of the securities laws which would result in civil actions being filed against one 

or more of the Individual Defendants, thus, they are conflicted in making any supposedly 

independent determination whether to sue themselves; 

m. FirstEnergy has been and will continue to be exposed to significant 

losses due to the wrongdoing complained of herein, yet the Board has not filed any 

lawsuits against themselves or others who were responsible for that wrongful conduct to 

attempt to recover for FirstEnergy any part of the damages FirstEnergy suffered and will 

suffer thereby; 

n. If the current directors were to bring this derivative action against 

themselves, they would thereby expose their own misconduct, which underlies 

allegations against them contained in class action complaints for violations of securities 

laws.  These admissions would impair their defense of the class actions and greatly 

increase their personal liability in an amount likely to be in excess of any insurance 

coverage available to the Individual Defendants.   The directors would therefore be 

forced to take positions contrary to the defenses they will likely assert in the securities 

class actions.  This they will not do.  Thus, demand is futile; and 

o. If FirstEnergy’s current and past officers and directors protected 

themselves against personal liability for their acts of mismanagement, abuse of control 

and breach of fiduciary duty alleged in this Complaint by directors’ and officers’ liability 

insurance, they caused the Company to purchase that insurance for their protection with 

corporate funds, i.e., monies belonging to the stockholders of FirstEnergy. 
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76. The current Board has failed and refused to seek to recover for 

FirstEnergy for any of the wrongdoing alleged by plaintiff herein even though the 

Individual Defendants know of the claims and causes of action raised by Plaintiff here. 

77. Plaintiff has not made any demand on shareholders of FirstEnergy to 

institute this action since such demand would be futile and useless because, (i)  

FirstEnergy is a publicly held company with approximately 297 million share outstanding 

and thousands of shareholders; (ii)  making demand on such a number of shareholders 

would be impossible for plaintiff who has no way of finding out names, addresses or 

phone numbers of shareholders; and (iii) making such a demand would be prohibitively 

expensive, assuming all shareholders could be individually identified. 

FIRST CAUSE OF ACTION 

Against the Individual Defendants for Breach of Fiduciary Duty for Failure to 
Establish and Maintain Adequate Internal Controls 

 
78. All preceding paragraphs are incorporated by reference as if fully set forth 

herein. 

79. As alleged in detail herein, each of the Individual Defendants had a duty to 

FirstEnergy and its shareholders to, inter alia, ensure that the Company was operated in a 

diligent, honest and prudent manner, and establish and maintain adequate internal 

financial and operational controls for the Company. 

80. The Individual Defendants did not establish and maintain adequate 

internal financial and operational controls for FirstEnergy and did not make a good faith 

effort to do so, thereby abdicating their fiduciary duty of good faith. 

81. As a direct and proximate result of the Individual Defendants’ foregoing 

breaches of fiduciary duties, the Company has suffered damages, including, but not 
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limited to, damages associated with the Company’s legal costs, potential legal liability, 

loss of customers, loss of revenues, increased regulatory oversight, and loss of credibility 

in the market. 

82. As a result of the misconduct alleged herein, the Individual Defendants are 

liable to the Company. 

83. Plaintiff on behalf of FirstEnergy has no adequate remedy at law. 

SECOND CAUSE OF ACTION 

Against the Individual Defendants for Breach of Fiduciary Duties for Dissemination 
of False and Misleading Information  

 
84. All preceding paragraphs are incorporated by reference as if fully set forth 

herein. 

85. As alleged in detail herein, each of the Individual Defendants has a duty to 

exercise good faith in ensuring that FirstEnergy disseminated accurate information to the 

financial markets. 

86. Each of the Individual Defendants breached their fiduciary duty of good 

faith by recklessly or knowingly causing or allowing the Company to disseminate 

materially misleading and inaccurate information through public statements, as alleged 

herein. 

87. As a direct and proximate result of the Individual Defendants’ foregoing 

breaches of fiduciary duties, the Company has suffered damages, including, but not 

limited to, damages associated with the Company’s legal costs, potential legal liability, 

loss of customers, loss of revenues, increased regulatory oversight, and loss of credibility 

in the market. 
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88. As a result of the misconduct alleged herein, the Individual Defendants are 

liable to the Company. 

89. Plaintiff on behalf of FirstEnergy has no adequate remedy at law. 

THIRD CAUSE OF ACTION 

Against the Individual Defendants for Abuse of Control 
 

90. All preceding paragraphs are incorporated by reference as if fully set forth 

herein. 

91. The Individual Defendants’ misconduct alleged herein constituted an 

abuse of their ability to control and influence FirstEnergy, for which they are legally 

responsible. 

92. As a direct and proximate result of the Individual Defendants’ abuse of 

control, FirstEnergy has sustained significant damages, including, but not limited to, 

damages associated with the Company’s legal costs, potential legal liability, loss of 

customers, loss of revenues, increased regulatory oversight, and loss of credibility in the 

market. 

93. As a result of the misconduct alleged herein, the Individual Defendants are 

liable to the Company. 

94. Plaintiff on behalf of FirstEnergy has no adequate remedy at law. 

FOURTH CAUSE OF ACTION 

Against the Individual Defendants for Gross Mismanagement 
 

95. All preceding paragraphs are incorporated by reference as if fully set forth 

herein. 
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96. By their actions alleged herein, the Individual Defendants abandoned and 

abdicated their responsibilities and fiduciary duties with regard to prudently managing 

the assets and business of FirstEnergy in a manner consistent with the operations of a 

publicly held corporation. 

97. As a direct and proximate result of the Individual Defendants’ gross 

mismanagement and breaches of duty alleged herein, FirstEnergy has sustained 

significant damages, including, but not limited to, damages associated with the 

Company’s legal costs, potential legal liability, loss of customers, loss of revenues, 

increased regulatory oversight, and loss of credibility in the market. 

98. As a result of the misconduct and breaches of duty alleged herein, the 

Individual Defendants are liable to the Company. 

99. Plaintiff on behalf of FirstEnergy has no adequate remedy at law. 

FIFTH CAUSE OF ACTION 

Against the Individual Defendants for Waste of Corporate Assets 
 

100. All preceding paragraphs are incorporated by reference as if fully set forth 

herein. 

101. As a result of their improper actions, and by failing to properly consider 

the interests of the Company and its public shareholders by failing to conduct proper 

supervision, defendants have caused FirstEnergy to waste valuable corporate assets by 

paying incentive based bonuses to certain of its executive officers and incurring 

potentially millions of dollars of legal liability and/or legal costs to defend defendants’ 

unlawful actions. 
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102. As a result of the waste of corporate assets, the Individual Defendants are 

liable to the Company. 

103. Plaintiff on behalf of FirstEnergy has no adequate remedy at law. 

SIXTH CAUSE OF ACTION 

Against the Individual Defendants for Unjust Enrichment 
 

104. All preceding paragraphs are incorporated by reference as if fully set forth 

herein. 

105. By their wrongful acts and omissions, defendants were unjustly enriched 

at the expense of and to the detriment of FirstEnergy. 

106. Plaintiff seeks restitution from the Individual Defendants, and seeks an 

order of this Court disgorging all profits, benefits and other compensation obtained by 

these defendants, and each of them, from their wrongful conduct and fiduciary breaches. 

107. Plaintiff, as shareholder and representative of FirstEnergy, seeks 

restitution and disgorgement of profits for the Company. 

108. Plaintiff, as shareholder and representative of FirstEnergy, seeks damages 

and other relief for the Company. 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiff demands judgment as follows: 

A. Against all of the Individual Defendants and in favor of the Company for 

the amount of damages sustained by the Company as a result of the Individual 

Defendants’ breaches of fiduciary duties, abuse of control, gross mismanagement, waste 

of corporate assets, and unjust enrichment; 

B. Extraordinary equitable and/or injunctive relief as permitted by law, equity 

and state statutory provisions sued hereunder, including attaching, impounding, imposing 

a constructive trust on, or otherwise restricting the proceeds of defendants’ assets so as to 

assure that Plaintiff on behalf of FirstEnergy have an effective remedy; 

C. Disgorgement of all profits, benefits and other compensation obtained by 

the Individual Defendants in favor of FirstEnergy; 

D. Awarding to Plaintiff the costs and disbursements of the action, including 

reasonable attorneys’ fees, accountants’ and experts’ fees, costs, and expenses; and 

E. Granting such other and further relief as the Court deems just and proper. 

JURY DEMAND 

 Plaintiff demands a trial by jury. 

DATED: September 18, 2003   BERNSTEIN LITOWITZ BERGER & 
      GROSSMANN LLP 
 
      /s/ Douglas M. McKeige 
      Douglas M. McKeige 
      Gerald H. Silk 
      Javier Bleichmar 
      1285 Avenue of the Americas 
      New York, New York 10019 
      Telephone: 212-554-1400 
      Facsimile: 212-554-1444 
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      WAITE, SCHEIDER, BAYLESS &  
      CHESLEY CO., L.P.A. 
 
      /s/ Stanley M. Chesley 
      Stanley M. Chesley (Ohio 0000852) 
      1512 Fourth & Vine Tower 
      One West Fourth Street 
      Cincinnati, Ohio 45202 
      Telephone: 513-621-0267 
      Facsimile: 513-621-0262 
 
      WAITE, SCHEIDER, BAYLESS &  
      CHESLEY CO., L.P.A. 
    
      /s/ James R. Cummins 
      James R. Cummins (Ohio 0000861) 
      1512 Fourth & Vine Tower 
      One West Fourth Street 
      Cincinnati, Ohio 45202 
      Telephone: 513-621-0267 
      Facsimile: 513-621-0262 
 
      STRAUSS & TROY 
 
      /s/ Richard S. Wayne                                      
      Richard S. Wayne 
      150 East Fourth Street 
      Cincinnati, Ohio 45202-4018 
      Telephone: 513 621-2120 
      Facsimile: 513 241-8259 
  
      Counsel for Plaintiff. 
 
 
      SCHIFF DICKSON SAFFREN 
 
      /s/_Marvin A. Schiff                              
      Marvin A. Schiff 
      1370 Ontario Street, Suite 600 
      Cleveland, Ohio 44113 
      Telephone: 216-621-7743 
      Facsimile: 216-621-65280 
       
      Liaison Counsel. 


