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IN THE UNITED STATES DISTRICT COURT JBN 13 0
FOR THE EASTERN DISTRICT OF TEXKS

TYLER DIVISION DAV f BAALAMS, CLERK
BY
) L DEPUTY
IN RE ELECTRONIC DATA SYSTEMS 8 CASE NQO. 6:03-MD-1512
CORP. SECURITIES AND “ERISA™ 8§ LEAD CASE 6:03-CV-110
LITIGATION § (“SECURITIES”)

PRACTICE AND PROCEDURE ORDER NO. 5
(SECURITIES LITIGATION)

‘Defendants Electronic Data Systems Corp. (“EDS™), Richard Brown (“Brown™), and James
Daley {“Daley”) have filed a Motion to Dismiss the Amended Consolidated Class Action Complaint
(Docket No. 43).' Plaintiffs have alleged that EDS and certain members of its management
fraﬁdu]ently inflated EDS” stock price through improper accounting and material misrepresentations
in violation of Section 10(b) of the Securities Exchange Act of 1934 and Rule 10b-5 promulgated
thereunder, and Section 20(a) of the Securities Exchange Act of 1934, EDS, Brown, and Daley
(collectively “Defendants”) move to dismiss Plaintiffs’ claims under Federal Rules of Civil
Procedure 9(b) and 12(b)(6), as modified by the Private Securities Litigation Reform Act of 1995
(“PSLRA™), |

Plaintiffs allege that Defendants artificially inflated the price of EDS stock by illegally
misrepresenting facts concerning EDS’ earnings during the proposed class period. Section 10(b) of
the Securities Exchange Act of 1934 provides in relevant part:

1t shall be unlawful for any person directly or indirectly. . .(b) To use or employ, in connection with
the purchase or sule of any security. . . any manipulative or deceptive device or contrivance in

contravention of such rules and regulations as the [SEC] may prescribe as necessary or appropriate

TAll docket numbers in this Opinion refer to the MDL docket under 6:03-MD-1512.
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in the public interest or for the protection of investors.

15 U.S.C. § 78j(b). Additionally, Rule 10b-3, promulgated by the SEC pursuant to Section 10(b)

provides:
1t shall be unlawful for any persom, direcily or indirectly. . .(b) To make any untrue staiement of a
material f;ct or to omit Lo state a maicrial fact necessary in order to make the staternents made, in the
light of the circumstances under which they were made, not misleading. . . in conncction with the
“purchase or sale of any security.
17 C.F.R. § 240.10b-5. Plaintiffs allege that EDS deceptively recognized revenue and represented
that it was performing according to schedule on one of its largest contracts. Plaintiffs further allege
that EDS’ improper accounting and misrepreséntations caused its stock to trade at artificially high
values. Allegedly, when the truth regarding the contract in question was finally revealed, EDS stock
took a sharp loss and injured the proposed class members. Morcover, Plaintiffs allege that

defendants Brown and Daley are liable under Section 20(a) of the 1934 Act as persons who

" controlled EDS’ scheme to defraud investors, Having considered the parties’ submissions and oral

argument, the Court DENIES Defendants’ motion,
STANDARD OF REVIEW

As a preliminary matter, the Court notes that this Opinion should not be read as taking any

position on this case’s ultimate disposition. The Court makes this observation because of the -

somewhat unique procedural posture that thc PSLRA creates. As in all Rule 9(b) and 12(b)(6)
motions to dismiss, the Court accepts all of Plaintiffs’ factual allegations as true. ABC Arbitrage
Plaintiffs Group v. Tchuruk, 291 F.3d 336, 341 (5th Cir. 2002). However, as discussed in detail
infra, the PSLRA requires the Plaintiffs’ pleadings to raisc a “strong inference” that the Defendants

acted with scienter, Therefore, unlike most Rule 9(b) and 12(b){6) motions, this motion requires the

y.
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Court to evaluate the persuasiveness of Plaintiffs’ allegations to a certain extent. This Opinion does
not, and should not be read as, taking any position on what actually happened or any ultimate
resolution of this cage. Rather, this Opinion mcrelf reflects the facts as alleged by Plaintiffs and
evaluates those alleged facts’ persuasiveness only to the extent necessary to determine a “strong
inference” of sciénter.

BACKGROUND?

EDS and the NMCI Contract

The events underlying this action began with the largest outsourcing project ever pursued by
the United States Government. The United States Navy took bids from various companies to create
a highly-secure intranet network that would connect approximately 350,000 desktop computers (also
called “seats™) scatteted over approximately 300 military bases worldwide. The Navy ultimately
awarded EDS the §6.9 billion Navy Marine Intranet Contract (“NMCI Coritract”) that was to be
performed over five to seven years.’

EDS provides a wide-range of information technology séwiccs'to large companies and
governmental entities, and commonly handles large scale technology contracts.' In fact, EDS

derived more than 75% of its revenues during the alleged class period® from its Information

This Background scction reflects the facls us alleged by Plaintiffs in the Amended Consolidated Class
Action Complaint (Docket No. 43).

all parties refer to the coniract as the NVICI Contract despite the fact that they have represented to the
Court that the contract is named the Navy Marine Intranet Contract, Although the Cowrt speculates that NMCI
stands for Navy and Marine Corps. Intranet, for ease of reference the Court simply refers to the contract as the
parlies have. ’

*EDS’ handling of large scale contracts is highlighted by Plainiiffs' allegation that the NMCI Contract is
only the fourth most significant event in EDS' history.

“February 7, 2001 to September 18, 2002.
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Solutions business line.® Asaresult of EDS’ business model, the investment community valued the
company primarily upon its ability to ensure significant revenue growth by winning large long-term
contracts guaranteeing future revenues. Not ouly is EDS one of a few companies that could
successfully perform a contract of the NMCI's size and complexify, but its business model
necessilates winning large long-term contracts.
Problems with the NMCT Contract

Despite EDS’ size and experience, the NMCI Contract quickly enicountered potentially fatal
problems. For example, as early as the first quarter of 2001, EDS knew that it could not transfer
necessary “legacy software” from the Navy’s old system to the new NMCI Intranet as required by
the NMCI Contract. By 2002, EDS had identified more than 100,000 legacy software applications
that 1t could not transfer to the new intranet. A May 6, 2002 email from Naval Air NMCI Transition
Manager George Kalnasy recognized the legacy software problerms and detailed other problems with
the new intranet, including: failure to provide remote access service to 61% of users testing the new

intranet, failure to provide secure web access, and failure to provide adequate “help desk” support.”

The Information Solutions business line includes the NMCI Contract.

*The Court notes that the parties have presented significant documentary evidence in the initial pleadings
and raotions to dismiss. Presenting such evidence at this early stage in the proceudings is not uncommon in cases
affected by the Private Securitics Litigation Reform Act of 1995 (*PSLRA™) because of the stringent pleading
requircments the PSLRA imposes (discussed infra). Typically, considering cutside evidence in a motion to dismiss
transforms the motion into one for summary judgment, FED. R. Ctv. P, 12. However, none of the cvidence
considered by the Court in the instant motion transforms it into a motion for summary judgment. First, all paries
stated on record that they did not object to the Court considering the evidence presented in the context of a motion to
dismiss. Sccond, none of he evidence the Court considered is of « type that will transform the motion into a motion
far summary judgment because it is either: (1) a docurnent required to be filed and actually filed with the SBC,
Lovelace v. Sofrware Spectrum [nc., 78 F.3d 1015, 1018 (5th Cir. 1996); (2) facts of which the Court takes judicial
notice, Lovelace, 78 F.3d at 1018; or (3) documents referred to in the Plaintifts” Complaint and essential to the
Plaintiffs’ claim, Collins v. Morgan Stanley Dean Witler, 224 F.3d 496, 498 (5th Cir. 2000) {citing Veniure Assocs.
Corp. v. Zenith Dala Sys. Corp., 987 F.2d 429, 431 (7th Cir. 1993)).

4
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After the Navy deferred approximately $628 million in orders for non-compliance with the
NMCI Contract, the Institute for Defense Analysis (“IDA”) conducted an independent review of the
NMCI Contract that revealed additional problems. The IDA’s testing, completed in Spring of 2002,
revealed that the slow rate of convertin g legacy software applications presented a high risk to the
project and did not comply with EDS’ own deployment schedule. The DA also identified problems
with EDS® Enterprise Management System (“EMS"), the system enabling EDS (1) to manage a
network with the NMCT’s complexity and (2) to capture and report performance data, Moreover,
the IDA found that the seat roll-out process, critical to meeting the NMCI Contract’s deployment
schedule, lacked proper management and oversight. Specifically, the IDA found that “ineffective
coordination of customers for delivery of desktops caused high unavailability rates (20-50 pereent),
and lack of producr assurance process caused significant rework. As a result, the seat rell-out rate
remained well below the desired 100 seat-per-day-per site rate.”

Plaintiffs contend that because of serious delays and performance problems, EDS embarked
on a “scorched earth” policy that intentionally accelerated the production of non-conforming
workstations. By June 2002, more than 18 months after the Navy awarded EDS the NMCI Contract,
EDS had failed to transition even 5% of the warkstations called for under the contract. Rather than
correcting the numerous problems in the NMCI Contract, EDS chose to correct the NMCI Contract
by meeting the seat roll-out schedule regardless of whether the seaty it provided complied with the
NMCI Contract. EDS NMCI Program Director Mike Hatcher outlined the scorched earth policy in
an April 25, 2002 email:

‘We have agreed with {Rear Admiral] Munns and the Navy that nithlessly rolling seats is the only way

for NMCI to survive and prosper. Gen. Edmonds characterized this approach in 2 meeting with

5.
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RADM Munns s scorched earth seat rollout, and [ think that pretfy much tells the story, Qur present
way of working would probably only result in about 60,000 seats rolled out in 2002, which if lefi
unchanged would spelt an end to the NMCI program by summertime. We've come too far to let that

happen. ..

The bottom line is we're going to roll seats, and will be diveriing many resources to this goal. Any
obstacle that gets in the way will be crushed. No mare IATO delays [certifications from the Navy that
the new waorkstations comply with security standards promulgaied by the Departiment of Defense and
are approved to operate], application packaging deluys, can’t get the [applications], can’t get the neer-
lo-apps mapping, can’t get the definitzed order, etc. We will ser the seat rollout schedule, and
everything else will be slave to that. If [sofiware applications] are not there, they will get @ vanilla
NMCIT seat with nothing but the gold disk [the standard sofiware installed on new intranet terminals].

Ifthe order is not definitized, they will get a seal type of [EDS'] choosing.

However, on June 25, 2002 the House Committee on Appropriations (“Committee”™) found
severe defects in the NMCI Contract’s implementation. The Committee questioned EDS’
represcntations that thcf, NMCT intranet was “ready for widespread deployment” and found that
“excerpts from [EDS ] report are indicative of this questionable conclusion and clearly demonstrate
the shortcomings of testing,” The Committee recommended that additional orders under the NMCI
contract wait until testing confinmed that EDS had proved that even 5% of the seats were fully

operational and compliant with the NMCI Contract.?

%The Committee declared: “The Commitee believes it would be most beneficial for the Mavy and NMCI if
additional seat orders were delayed as part of this contract extension pending independent operational test and
gvaluation. Therefore, the Cownmittee has includad a general provision that prohibits the Navy from ordering
additional scals above the current 160,000 authorized , . . and requires that operational fest and evaluation be
conducted once there has been a full transition of not less than 20,000 workstaiions to the Navy-Marine Corps
Intranet and the network 18 robust enough so as to perform adequate testing. The Committee believes (hat the delay
in seat orders that will result will also provide the Navy and [EDS] much needed time to address the legacy
application problems which will arise from the order of the first 160,000 seats.”

6-
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Questionable accounting on the NMCI Contract -
A securities fraud claim, however, does not arise simply from failed business. Plainfiffs’
_complaint stems from EDS’ accounting methods during the proposed class period. Plaintiffs allege
that despite EDS’ knowledge of the NMCI Contract’s prablems, EDS improperly used accounting
methods that artificially inflated its stock price. Furthermore, Plaintiffs allege that EDS
misrepresented progress on the NMCI Contract in its press releases and Securities and Exchange
Commission (“SEC”) filings. Plaintiffs allege they were harmed when their EDS stock sharply fell
after they had purchased it at prices artificially inflaled by EDS’® improper accounting and false
disclosures.

Plaintiffs complain that EDS improperly used percentage of completion accounting [*POC].
Although Generally Accepted Accounting Principles (“GAAP™) ty"pically require entities to
recognize revenue only after they have completed performance under a contract, in certain limited
circumstances, GAAP permits entities to recognize revenue as soon as they incur costs. The
American Institute of Certified Public Accountants (“AICPA™)’ declares that “the percentage-of-
completion method rcc;ogni;zes incomeas work on a contract progresses; recognition of revenues and
profits gencrally is related to costs incurred in providing the services required under the contract.”™®
In other words, a company may recognize a dollar of revenue for every dollar of cost it incurs as it
incurs costs. In contrast, according to the AICPA, *“the completed-contract method recognizes

income only when the contract is completed, or substantially so, and all costs and related revenues

*The Court takes judicial notice that the AICPA is the national, professional organization for all certified
public accountants. The ATCPA is responsible for estahlishing and maintaining standards and requirements of
professional conduct among certified public acceuntants.

'® Accounting Rescarch Bulletin No, 45, Long-Term Construction Type Coniracts, issued by the AICPA
Committee on Accouniing Procedure in 1953,

-
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are reported as deferred items in the balance sheet at that time.””"

GAAP limits the use of POC accounting. First, entities may only use percentage of
completion accounting when they can dependably estimate costs to complete the contract. 2 Second,
entities must have adequate assurance that they will break-even or make a profit an the contract,
Furthermore, when companiés may use POC accounting, they may only recognize revenue using
POC to the extent they have completed work on the confract.

Plaintiffs allege that EDS could not satisfy the criteria to use POC accounting. Because of
the allegedly extensive problems with the NMCI Contract, noted above, Plainﬁﬂ’s contend that BDS
could not dependably estirmnate costs on the NMCI Contract. For example, cost overruns forced EDS
to terminate 10% of its NMCI workforce. Additionally, Plaintiffs contend that EDS did not have
adequate assurance that it would break even on the NMCI Contract because, in addition to the
Contract’s extracrdinary size and pervasive problems, EDS won the NMCI Contract by calculating
its bid with a 4% profit margin instead of its normal 7% profit margin.

Even if EDS was allowed 10 use POC accounting, Plaintiffs allege that EDS misled them by
improperly using POC accounting to recognize uneamed revenue. In the NMCI Contract, EDS
recognized revenue as it incurred costs without regard to how the costs reflected the percentage of

the project that EDS had complsted. Thus, for every dollar that an EDE employee billed for time

74, “The AICPA also specifies when entities should use POC versus completed-contract: “The commiittee
believes that in peneral when cstimates of costs to complere and extent of progress toward completion of long-term
contracts are reasonably dependable, the percentage of completion method is preferable. When lack of dependable
estimates or inherent hazards cause forecasts 1o be doubtiul, the completed contract method is preferable” Id.

]ZSpeciﬁcally, entitics performing coniract work may not recognize revenue under POC accounting: (1) if
the contractor does not have the “ability (o make reasonably dependable estimates. . . of the extent of progress
toward comipletion, contract revenues, and condract costs,” or (2) if “inberent hazards make estimaltes [of progress,
revenucs, or costs] doubtful,” AICPA. Statement of Position 81-1, Accounting for Performance of Constructinn-Type
and Certain Production-Type Contracts.

-8-
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spent or materials, EDS recognized one dollar of revenue. Plaintiffs claim that this was improper
becausc the Navy had the right to reject non-compliant services and seats, and because EDS knew
that much of its work would not meet Navy specifications. Furthermore, by recording costs as
revenues, EDS had recorded $1.6 billion in revenues. Because revenues under POC accounting are
to mirror the completed percentage of a project, Plaintiffs allege that EDS* §1.6 billion revenues
represented that it had completed 23% of the $6.9 billion NMCI contract. Plaintiffs allege that this
is a fraud becanse EDS had failed to meet the Navy’s standards for even 5% of the workstations
under the NMCI Contract when its revenues represented that it had complefed 23% of the contract.

Plaintiffs further assert that the NMCI Contract is not the first time that EDS encountered
problems with POC accounting. For example, in the fourth quarter of 1998, EDS reduced its
reported earnings by $200 million due to problems encountered on a contract with Xerox. Likethe
present case, EDS reduced camings realized under the POC method because of unexpected costs on
the Xerox project. Additionally, an internal EDS auditor stated that if EDS budgeted $500,000 for
a project, it would declare the project 50% completed when it had incurred $250,000 in costs, even
if the project was only 10-20% complete. Furthermore, in a contract with Golden Cross, Brazil’s
largest medical insurance company, EDS continued to recognize its costs as revenues under the POC
method despite the fact that EDS knew it could not comnplete the contract for Golden Cross. Senior
EDS management acknowledged the Golden Crogs POC violation in 1999 after an external auditor
from KPMG LLP brought it to their attention.

EDS® NMCI misrepresentations overvalued its stock

According to Plaintiffs, EDS’ questionable accounting overinflated EDS stock’s value by

hiding the significant problems in the NMCI Contract. Defendants Brown and Daley, EDS® Chief

9.
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Executive Officer'” and Chief Financial Officer” respectively, were allegedly responsible fqr the
fraudulent scheme to inflate EDS stock's value. Plaintiffs allege that even though Brown and Daley
knew that the POC acecounting was misrepresenting EDS’ revenues, they made false statements and
did not reveal the losses concealed by POC accounting in an effort to artificially inflate EDS stock’s
value.

Plaintiffs contend that Brown and Daley were ﬁhe EDS employees most responsible for
dissemninating information that the markets use to value EDS stock. Brown and Daley were
responsible for ensuring the accuracy of EDS’ financial reports and SEC filings throughout the
proposed class period. They both signed each of EDS’ annual reports on Form 10-K, as filed with
the SEC, for fiscal years 2000, 2001, and 2002, They also cach filed swomn certifications with the
SEC, in which each one individually attested to the acculracy of EDS’: (1) reported financial results
for Fiscal 2001, (2) reported financial results for the first three quarters of Fiscal 2002, and (3)
annual rcport. on Form 10-K for Fiscal 2002, Both attested to the SEC that they: (1) were
responsible for establishing and maintaining disclosure controls and procedures, (2) designed these
controls to ensure that material information relating to EDS was made known to them, and (3) had
‘evaluated the effectiveness of EDS’ disclosure controls and procedures within 90 days of the
certifications.”® Inaddition to EDS’ communications to the SEC, Brown and Daley were principally

responsible for EDS’ communications directly to investors. Brown commented on EDS’ financial

PBrown served as a direclor and Chiefl Bxecutive Officer of EDS from January 1999 until his Lermination
in March 2003.

“"Daley served as Exceutive Vice President and Chief Financial Qfficer from January 1999 until his
reassignment in January 2003,

"Brown made this certification to the SEC on November 14, 2002 and March 12, 2003, Daley made this
certification only on November 14, 2002.

-10-
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performance in each earnings statement released during the proposed class period and he
communicated directly to investment analysts concerning EDS’ financial results in quarterly
conference calls throughout the class period.'® Daley, participated with Brown in communicating
with securities analysts and investors.”

Tn addition to being responsible for informing investors of EDS’ condition, Plaintiffs allege
that Brown and Daley knew of the NMCI Contract’s problems based on their positions at EDS and
relationship to the project. Brown received daily reports on EDS’ major long-term contracts,
iﬁc]udin g the NMCI Contract, which he used to determine the revenue EDS would recognize under
GAAP." Additionally, Brown convened monthly telephone conference calls with top EDS
executives to review budgeted and actual monthly results for company projects.!” Daley received
the same reports as Brown and participated in the monthly telephone conference calls.

Despite daily reports ancAI‘ other regular updates regarding the NMCI Contract’s problems,
EDS through Brown and Daley allegedly rc:prcse:ﬁed to investors that the company was pérforming

well. On February 7, 2001, the first day of the proposed class period, Defendants issued a press

1Plaintiffs specifically point to press releases and conference calls dated: February 7, 2001, April 25,
2001, July 25, 2001, October 24, 2001, February 7, 2002, April 22, 2002, and July 24, 2002.

17p\aintiffs specifically point to & press release on July 24, 2002 and confercnce calls dated: February 7,
2001, April 25,2001, July 25, 2001, October 24, 2001, February 7, 2002, April 22, 2002, and July 24, 2002.

180ne of the sources from which Brown received daily reports was EDS' “service excellence dashboard.”
The dashboard is an internet-based systern that related information on over 90% of EDS’ cusiomers, ncluding the
Navy, to EDS upper management. The dashboard not only communicated status updates to management, but it also
flagged project problems with & color-coded system based on problem severity. Brown has admitted to checking the
internei-based dushboard every day, regardless of whether he was in the office or not,

Brown alsc received regular project reports through EDS' Cost Accounting System (“CAS™). The CAS
contained daily-updated cost and budget information on EDS’ contracls, including the NMCI Cantract. Not anly did
Brown retcive regular CAS updates, but he also received, by the seventh of every month, a comparison between
expected budgeted costs and actual CAS budgets,

IgApprmdmalcly 150 EDS execulives participated in these calls,

11-



01/14/04 WED 10:16 FAX 713 2289 1522 BAKERBOTTSLLP 4013

15:56 JAN 13, 2064 ‘ TEL MO: 598115 #162187 PAGE: 13728

release reporting fourth quarter and year end revenues of $5.2 billion and $19.2 billion. The press
release included approximately $10 million in revenue from the NMCI Contract. After the press
release, EDS stock rose approximately 10% ovemight, from $56.90 on February 7, 2001 to $62.51
on February 8, 2001. Over the following fiscal quarters, until the end of the proposed class period
in September 2002, EDS represented ever increasing earnings and profits. EDS represented to the
public at large and to reporters from investment resources such as Lehman Brothers and Morgan
Stanley that its revenue growth was in part from the NMCI Contract*® Furthermore, EDS' SEC
filings during the proposed class period represented that all accounting procedures were normal and
that the company had recognized any losses incurred within that {iscal quarter. Based on EDS’
representations to investors and to the SEC, EDS’ stock price rose and market analysts recommended
purchasing EDS stock.?’ According to Plaintiffs, even after hints that EDS was not performing as
well as the market expected, analysts confinued to rate EDS well because of conﬁdencé garnered by

EDS leadership, specifically Defendants Brown and Daley. Defendants promoted public

plaintiffs, in pages 31 through 49 of the Amended Consolidated Class Action Complaint, set forth
allegations of exactly what was said, by whom, and to whom on specific dates. Although Defendants move to
dismiss under Rule 9(b), they make only one particularity argument. The Court deals with that argument in turn and
notes that Plaintiff pled all other fact allegations in compliance with Federal Rule of Civil Procedure 9(b). This
Opinion sets forth specific statements and their contexts in certain instances, but the Court finds that repeating all of
the cumplaint’s [act allegations regarding allegedly fraudulent statements is unncoessary,

UTor exarmple, Goldman Sachs in a report dated April 26, 2001 stated “for years, EDS® weak point has
been top line performance, and Q1/01 was the second consecutive quarter of better than expected growth, and well
above historical levels. This is the evidence that last year's record contract wins are now translating into revenue.”
Friedman, Billings, Ramsey & Co. (“FBR") on October 5, 2001 reccommended investors “accumulate® EDS shares
stating “the revenue result of $5,5 billion was driven by strong performance across all company’s lines of business. .
,0n & year over year organic basis [Information Solutions] grew 21% driven by strong performance with the NMCI
Contract. .. .”

21 ehman Brothers positively reviewed EDS despite cash flow concerns because “in [Lehman Brathers]
view, the current EDS management has performed relatively well since being assembled in carly 1999; Dick Brown
and his teamn turhed around a troubled organization . . . we believe in the integrity of the EDS management team snd
that the CFO [Defendant Daley] and his reports are not playing aceounting gumes to boost reported earnings.”

-12~
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confidence in EDS by representing that the company had strong internal controls (procedures) to
ensure that all of its accounting and oversight wz;s éerformcd according to the highest standards.”

Ultimately, ina September 18,2002 press release, EDS revealed that the company’s financial
condition was not as it had appeared to be. The September 18 press release followed EDS’ most
recent rounds of positive reports to investors at the end of the third quarter 2002, EDS reported that
expected total revenues were down 2-5% from the previous year, and thus far below the 4-6%
increase EDS had previously proj ccte‘d. In contrast to the $0.74 earnings per share EDS projected
a moﬁth earlier, EDS declared that earnings per share would be $0.12-30.15 per share, Allegedly
as a result of the September 18 announcernent, EDS shares plummeted from a closing price of
336.46 per share on Septernber 18, 2002 to a $17.20 per share closing price on September 19, 2002.

Although EDS did not specifically refer to the NMCI Contract in the September 18
announcement, market analysts connected EDS’ POC accounting on the NMCI Contract to the poor
report. For example, on September 19, 2002 Bear Stearns stated:

We feel that there is 2 Jot more to EDS’ revised guidance than the {actors cited by management. To
the extent that EDS mispriced contracts over the past several years and then accounted for them under

POC, we may be in for a prolonged period of depressed earnings at EDS.

Another analyst, FBR, downgraded EDS stock to “underperform” and questioned how such a great
problem could have “snuck up” on EDS management in the one month since the prior earnings

statement. The Wall Street Jownal similarly speculated that part of EDS” problems stemmed from

questionable accounting practices.

BFor example, in an analysts® teleconference conceming EDS” financial policics and practices and iis
connection with Worldcom (shortly following the revelation of Worldcom's improper accounting), Defendants
Brown and Daley represented that: EDS' accounting is “clear, conservative and concise,” “EDS is 2 company with
strong financial controls and the discipline to follow them,” EDS “‘put a lot of controls and processcs that absolutely
minirmize [EDS) risk"

-13-
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Revelations following the stock price collapse® .

Following the September 18 announcement, information continued to emerge regarding
EDS’ POC accounting during the class period. EDS’ Quarterly 10-Q for third quarter 2002 declared
to the SEC that EDS was severely behind schedule on the NMCI Contract and that “due to the
continuing risk associated with the timing and type of seat deployment, [EDS] intend[s] to account
for the NMCI Contract on a zero profit basis for the foreseeable future.” Shortly thereafter, the SEC
began a formal inquiry into the events leading up to the September [8 announcement that became
a full investigation on January 17, 2003. After EDS terminated CEQ Brown®, new management
announced that there had been a $334 million cumulative loss on the NMCI Contract. Subsequently,
analysts connected EDDS’ losses to the NMCI Contract and predicted that it would generate operating
losses over its entire life. Merrill Lynch declared:

Finally, the management conceded to oversight issues at the Navy contract which will require
ilwcréased project management and financial resonrees. ., We are concerned by the revelation: NMCI
has been perhaps the most visible contract in EDS" portfolio, and should already have received an
unusnal level of management scrutiny. This disclosure raises concerns about project forecasting and

project management capabiliiies af less visible projects,

~ Contrary to Defendants” assertions, the allegations reflected in this subscction are not an attempt (o prove
“fraud by hindsight." The *fraud by hindsight" defense asserts (hat plaintiffs may not establish fraud merely by
asserting that defendants should have antcipated future events and made certain disclosures carlier than they did,
See Novak v. Kasaks, 216 F.3d 300, 309 (2nd Cir. 2000). “Corporate officers need pot be clairvoyant; they are only
responsible for revealing malterial facts reasonably available to them.™ Id. (citing Denny v. Barber, 576 F.2d 463,
470 (2nd Cir, 1978)). The allegations do not assert that Delendants should have clairvoyantly anticipated future
events. Rather, these allegations tend 10 cstablish problems which exisied at the fime that the alleged
misrepresentations ocourred. See In re Raytheon Securities Litigation, 157 T Supp.2d 131, 151 (D.Mass. 2001)
(holding “some reliance op post-statement revelations is appropriate . .. when the nature of the problem is such that
it likely would have been apparen! to management before it was disclosed to the public™).

2EDS lerminated Brown on March 20, 2003. EDS had previously transforred Daley from his position as
CFO to Bxeculive Vice President of Client Solutions Global Sales and Marketing,

-14-
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Furthermore, the new EDS management announced that the company and its outside auditors had
reviewed the internal controls for the NMCI account and had found certain “significant deficiencies™
in its operations.® EDS also reported that the $334 million loss “resulted from a decline in the
average seat price based on the type seats ordered and expected to be ordered by the [Navy], as well
ag the redﬁced period of time in which to generate"seat revenue due to deployment delays and
associated incrernental estimated operating costs.” Indeed, EDS management and its independent
auditors determined that problems with the NMCI Contract were of a “reportable condition” under
generally accepted auditing standards during the proposed class period.”
SECTION 10(b) OF THE SECURITIES EXCHANGE ;A_C‘T QF 1934

To state a claim under § 10(b), a plaintiff must allege: (1) that the defendant made a
misrepresentation or omission of material fact; (2) in connection with the purchase or sale of 2
security; (3) with scienter; (4) that the plaintiff relicd upon; (5) causing the plaintiff to suffer
damages. Basic v. Levinson, 485 U.S, 224, 230-32 (1988); Nathenson v. Zonagen Inc., 267 F.3d
400, 406-07 (5th Cir. 2001). Additionally, the PSLRA requires a plaintiff to: (1) “specify each
statement alleged to have been misleading, the reason or reasons why the statement is misleading,
and, if an allegation regarding the statement or omission is made on informaﬁoﬁ and belief. . .[to]
state with particularity all facts on which the beliefis formed"; and (2) “state with particularity fa;ts

giving rise to a strong inference that defendant acted with the required state of mind.” 15 U.8.C. §

% fade in the first quarler earnings conference call with investment analysts on May 13, 2003.
Y'EDS quarterly report on Form L0-Q for the period ended March 31, 2(03.

24 reportable condition is defined as “significant deficiencies in the design or operation of internal contral,
which could adversely affect the otganizaticn's ability to initiate, record, process, and report financial data consistent

with the assertions of management in the {inancial statements.”

.15~
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78u-4(b)(1)-(2).

Defendants’ motion to dismiss only attacks two of the elements that Plaintiffs must plead.
First, Defendants argue that Plaintiffs’ Complaint does not raise a “strong inference” that any of
Defendants acted with the required mental state, or scienter. Second, Defendants claim that
Plaintiffs cannot prove, based on the facts alleged, that any of Defendants’ conduct caused Plaintiffs®
injuries. The Court will address scienter and causation separately because the substantive pleading
requirements for the two elements varies. |

Have Plaintiffs adequately pled scienter?

Defendants attack Plaintiffs’ scienter allegations by attacking the facts Plaintiffs pled one by
one. Due to the complexity of the scienter pleading requirements, the Court will first address legal
standards for pleading scienter. The Court will then address Defendants’ attacks on the evidence and
will finally determine whether the pled facts, that the Court may properly consider, meet the scienter
pleading requirement.

Lezpal standards for pleading scienter

In the Fifth Circuit, plaintiffs must plead facts giving rise to a “strong inference” that
defendants acted intentionally or severely recklessly to survive a motion to dismiss. The Supreme
Court initially defined scienter in securities frand cases as “a mental state embracing intent to
deceive, manipulate, or defraud.” Erust & Ernst v. Hochfe[def, 425 U.S. 185, 193 n.12 (1976).
Later, the Fifth Circuir held thﬁt “severe recklessness” also satisfied the scienter requirement.
Nathenson, 267 F.3d at 409. Moreover, the Fifth Circuit defined severe recklessness in this context
as:

Severe recklessness, which, properly defined and adequately distinguished from mere negligence,

-16-
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resembles a slightly lesser species of intentional misconduct. . Jimited to those highly unreasonable
omissions or misrepreseniations that involve not mercly simple or even inexcusable negligence, but
an extreme departure from the standards of ordinary care, and that present a danger of misleading
buyers or sellers which is either known to the defendant ot is so obvious that the defendant must have

been aware of il.

Id. at 408 (citing Broad v. Rockwell, 642 F.2d 929, 961-62 (5th Cir. 1981} (en banc) (internal
citations omitted)). Mere negligence will not satisfy the scienter requirement. Jd. at n. 7 (citing
Hochfelder, 425 U.S. at 199-200). Plaintiffs may establish a strong inference of scienter by
circumstantial evidence. Id. at 410.

“Stronginference” is an amorphous standard that tends to defy strict deﬂniﬁoﬁ_ The Second
Circuit opined that the “complexity and uncertainty” that suwround application of the strong inference
standard arises fromm the “inevitable tension between the interests i deterring securities fraud and
deterring strike suits.” Novak v. Kasaks, 216 F.3d 300, 307 (2nd Cir. 2000). One court, applying
the ordinary legal meaning of “strong” and “inference,” concluded that “for securities fraud plaintiffs
to plead a strong inference of the required state of mind, they must allege with particularity facts that,
assumed to be true constitute persuasive, effective and cogent evidence from which it can logically
be deduced that defendants acted” with the required mental state.” Coates v, Heartland Wireless
Communications, Inc., 100 F.Supp.2d 417, 422 (N.D. Tex. 2000); See also In re MCI Worldcom,
Inc. Securities Litigation, 191 F.Supp.2d 778, 783 (S8.D. Miss. 2002) (guoting the Coares “strong

inference” definition). However, in addition to the ordinary meaning of “strong inference,” courts

®The Coates court defined ‘inference’ as a “conclusion reached by considering other facts and deducing a
logical consequence from them.” Coates, 100 F.Supp.2d at 422 (citing Blacks J.aw Dictionary at 781 (7th ed.)).
The court defined ‘sirong’ as “[plersvasive, effective and cogent.” . {citing Weobster's I New Riverside University
Dictionary at 1149)).
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must also consider the PSLRA’s purpose. The Fifth Circuit has declared:

The PSLRA was enacted, in part, to compensate for the perceived inability of Rule 9(b) to prevent
abusive, frivolous strike suits, It was not cnacted to raise the pleading burdens under Rule 9(b) and
section 78u-4(b)(1) to such a level that facially valid claims, which are nat brought for nuisance value

or as leverage to obtain a favorable or inflated settlement, must be routinely dismissed on Rule 9(b)

and 12{b)}(6) motinns.
ABC Arbitrage Plaintiffs Group v. Tehuruk, 291 F.3d 336, 354 (5th Cir. 2002).

Do the facts alleged support a strong inference of scienter?

Plaintiffs have pled that Defendants made several false representations to investors. Plaintiffs
allege that by using POC accounting, Defendants represented that EDS had completed 23% of the
NMCI Contract when in fact it had only completed 5%. Plaintiffs also allege that EDS, through
Brown and Daley, represented that EDS financial results for 2001 and most of 2002 were accurate
despite the fact that EDS had improperly used POC accounting to recoénize gignificant uneamed
revenues. Furthermore, Defendants issued a press release inclnding $10 million of allegedly
unearned revenue from the NMCI Contract in February 2001, Finally, Brown and Daley regularly
issued press releases and convened conference calls with investrnent analysts in which they affirmed
EDS’ positive eamings from the NMCI Contract as reported in quarterly eamings reports, while
failing to reveal the severe problems on the NMCI Contract.

In the present case, the Plaintiffs have pled facts sufficient to show that there were serious
problems on the NMCI Contract. As pled by Plaintiffs, the NMCI Contract was plagued with
problems due to EDS’ inability to transfer legacy software to the new system. The Navy deferred
approximately $628 million in orders due to non-compliance and EDS ultimately proceeded with

an alleged “scorched earth” policy whereby it intentionally produced as many seats as possible

18-
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regardless of whether they met NMCI Contract specifications. Ultimately, Congress intervened 1o
stop EDS’ scorched earth policy.

Plaintiffs allegations also contend that Brown and Daley, the principle actors in this lawsuit,
had personal knowledge regarding the NMCI Contract’s status. Plaintiffs have alleged that the
NMCI Contract was the largest contract in EDS’ most important line of busincss, and that, as the
largest outsourcing project ever engaged by the United States Government, the $6.9 billion project
was the fourth most significant event in EDS" history. Moreover, Brown and Daley represented to
the SEC that they personally designed EDS’ intanal control procedures to ensure that they were
aware of all material financial information. Finally, Plaintiffs allege that Brown and Daley received
daily reports on the NMCI Contract’s status and convened monthly telephone conference calls to
review actual budget results for company proj ects»inc]uding the NMCI Contract.

Contrary to Defendants’ assertion, this is not a case where Plaintiffs try to impute knowledge
of problems with the NMCI Contract to Brown and Daley simply because of their corporate
positions. First, and perhaps most importantly, Plaintiffs have pointed to specific meetings, reports,
and practices whereby Brown and Daley were made actually aware of the NMCI Contract’s status.
For the purposes of this motion, the Court accepts those factual allegations as true. ABC Arbitrage
Plaintiffs Group v, Tchuruk, 291 F.3d 336, 341 (5th Cir. 2002). Second, the NMCI Contract’s sheer
magnitude and importance to EDS support an inference that Brown and Daley, the CEO and CFQ,
would know ofits status. Courts have found that defendants have scienter of information that is “so
obvious the defendant must have been aware of it Tuchman v. DSC Communications Corp., 14
F.3d 1061, 1067 (5th Cir. 1994). For example, the Western District of Texas found that defendants

knew of operational prablems because they were top officers of a company who were responsible
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for speaking to the public and the problgm involved the company’s primary client, In re Netsolve,
Inc. Securities Litigation, 185 F.Supp.2d 684, 697 (W.D. Tex. 2001). Similarly, in the present case
Brown an& Daley are two of EDS' top officers, they are primarily responsible for disseminating
information toinvestors, and the Navy is one of EDS’ largest clients. Additionally, problems would
have been more obvious here than in Netsolve because the United States House of Representatives
and the IDA investigated and reprimanded EDS for poor performance on the project.

Having established that Defendants knew of problems that existed an the NMCI Contract,
the Court concludes that Plaintiffs have pled sufficient facts to show that Defendants made
misrepresentations or omissions to investors with the required scienter. Plaintiffs have alleged that,
brior to the NMCI Contract, EDS reduced $200 million in eamnings that it had reported under POC
accounting in & project for Xerox because of unexpected costs. Also, Plaintiffs contend that before
the NMCI Contract, EDS acknowledged that it improperly continued to recognize costs as revenues
under POC accounting despite knowledge that it could not complete the project for Golden Cross.
Taking these allegations as true, as the Court must, EDS was in fact aware that recognizing costs as
revenue under POC in a project with cost overruns and implementation problems was improper and
would overstate revenues. These allegations, compounded with the allegation that Brown and Daley
had direct personal knowledge of the implementation problems, delays, and cost overruns raises a
strong inference that it was at the very least extremely reckless to continue to recognize costs as
revenue. The Court also finds a strong inference that Defendants were extremely reckless in
continuing to recognize any revenue on the project when they were allegedly pursuing & tactic of
intentionally providing goods that did not meet contract specifications.

This uling is consistent with the holding in Nathenson v. Zonagen. In Nathenson, the

220~
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plaintiffs al]eged that the defendant company and some of its directors defrauded their shareholders
by issuing a series of public misrepresentations that artificially inflated Zonagen's stock price. See
Nathenson, 267 F.3d al 404. Specifically, the patent at issue in Nathenson was a method of use
patent covering items dissolved in the mouth, but excluding those swallowed and dissolved in the
stomach, [d.at423. Inal uné 24 press release, Defendants represented that the patent covered their
drug even though their drug was at all times intended to be adminisrered as a pill to be swallowed.
Id. Additionally, defendant Podolski, Zonagen’s president and CEQ, in a Fortune article declared
that the patent “broadly covered” Zonagen’s drug. Jd. at425. The court found that because Podolski
knew that the drug was intended to be swallowed, he and Zonagen acted with scienter when they
represented that the patent covered the drug. Id. at 426. In the preseﬁt case, Plaintiffs have
adequately pled that Brown and Daley knew that the NMCI Contract was not generating revenues
but continued to issue press releases and earnings statements to the contrary. Moreover, in this case
Plaintiffs have pled facts showing that EDS, from prior experience, should have known that
continuing to recognize profits on the NMCT Contract would ultimately lead to a substantial profit
restatement.

Defendants’ objections

Although this Opinion has implicitly addressed most of Defendants® arguments, the Court
will specifically address a few of Defendants’ other points. First, Defendants’ argument that
Plaintiffs cannot rely on publicly disclosed information to establish scienter misses the point of the

scienter inquiry. Defendants argue that a June 2002 report by the House Commitiee on
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Appropriations issued by the Govemment Printing Office on June 23, 20 02,30 an IDA independent
analysis of the NMCI Contract available on the IDA website,?' and an email outlining EDS” scorched
earth policy reprinted in Computerwarld magazine™ cannot establish that the defendants acted with
scienter because they were public knowledge.® Defendants misunderstand that all of these
documents tend to show that thers were in fact problems with the NMCI Contract, and nothing more.
When coupled with allegations that Defendants knew of those problems with the NMCI Contract
and thereafter misrepresented the NMCI Contracts’ status, the documents do support an inference
of scienter. The fact that the documents were publicly available may affect Plaintiffs’ reliance on
or the materiality of the information contained therein, but it does not mean that Defendants did not
act with scienter when they made knowing misrepresentations to investors,*

Similarly, Defendants’ argument that the IDA report, House committee report, and Hatcher
email do not support scienter because Plaintiffs’ alleged that EDS stock was traded on an efficient
market is without merit. The “efficient market” allegation suggests that all available information is

immediately absorbed by the market and roflected in a stock’s market price. Eckstein v. Balcor Film

30The June 2002 report, discussed in the background facts section of this opinion, generally concluded that
there were severe defects in (he implementation of the NMCI Conlract, questioned EDS' representations thet the
NMCT intranct was “ready for widespread deployment,” found that “excepts from [EDS'] report are indicative of this
guestionable conclusion and clearly demonstrate the shortcomings of testing,” and recommended that udditional
_orders under the NMCI contract wait until testing confirmed that EDS had proved that even 5% of the seats were

fully operational and complian{ with the NMCI Conuract.
3 The IDA report is discussed in the background facts section of this opinion.
32The Hatcher email is discussed in the background facts section of this opinion.

IDefendants assert that “the public availability of this material makes it difficult to understand how any of
it could support an inference that Defendants were engaged in securilies fraud at the time."

¥The Court does not address reliance or materiality in this Opinion because Defendants have not
challenged reliance or materiality in their motion.

29-
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Investors, 8 F.3d 1121, 1129 (7th Cir 1993). However, pleading that securities are traded on an
“efficient” market affects the reliance element but not the scienter element. See ABC Arbitrage
Plaintiffs Group, 291 F.3d at 361; Nathenson, 267 F.3d at 415 (finding that the efficient market
pleading relates to the reliance element of a securities fraud claim). Simply because the market may
have factored the three documents’ information into the share price does not convince the court that
Defendants did not act with scienter when they misrepresented eamnings. The Court is unwilling to
hold that defendants who allegedly acted knowingly in misrepresenting a company’s finances did
not do so intentionally because investors are prcsum;d to have known that defendants were in fact
not being truthful. The fact remains that, based on the Complaint’s allegations, Defendants
knowingly misrepresented EDS’ finances, and Defendants cannot argue that they did not have the
required mental state because Plaintiffs should have kmown that they werc being less than truthful.
Third, Defendants® argument that the Court should not consider Plaintiffs® allegation that
BDS represented it had completed 23% of the NMCI Contract when it had not even provided 5% of
the required workstations is an improper attempt to raise a fact issue in 2 Rule 12(b)(6) motion to
dismiss. Even though the PSLRA imposes 2 higher pleading standard for scienter, courts are to take
all factual allegations in the plaintiffs complaint as true. See ABC Arbitrage Plainiiffs Group, 291
F.3d at 341. Plaintiffs have alleged that the purpose of POC accounting is to recognize revenue as
the percentage of the project completed. Thus, when Plaintiffs allege that EDS has reco gnized 23%
of the expected revenue on the NMCI Contract under POC accounting ($1.6 billion out of §6.9
billion), the Court accepts as reasonable Plaintiffs’ allegations that EDS represented ithad completed
23% of the project. The Court will not resolve a fact issue regarding how the market interpreted

EDS’ POC accounting statements at this stage of the proceedings.
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Fourth, at this stage of the proceedings, the Court will not resolve the fact issue of whether
EDS’® use of POC accounting was proper o.n the ‘NMCI Contract. Plaintiffs allege that POC
accounting was improper because EDS could not dependably estimate costs on the NMCI Contract
due to the project’s pervasive problems and because EDS did not have adequate assurance that it
would break even on the NMCI Contract, due to the abnormally low profit margin it calculated m
itsbid Takenas trué, these factual allegations show that POC accounting was improper under these
circumstances. The Court will not indulge Defendants attermpt to overcome plaintiffs allegations
with argument in a Rule 12(b)}(6) motion to dismiss. The facts as pled support an inference of
scienter.

Have the Plaintiffs adequately pled causation?

Because the PSLRA does not affect causation pleadin’gs, Plaintiffs” causation pleadings must
only mee! the traditional “fair notice™ standards, Dismissal under 12(b)(6) is only appropriate if “it
is clear that no relief could be granted under any set of facts that could B‘c proved coﬁsistent with the
allegations.” Hishon v. King & Spalding, 467 U.S. 69, 73 (1984). The complaint will not be
dismissed unless it appears beyond a doubt that Plaintiffs can prove no set of facts that would entitle
them to relief. Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045,
1050 (5th Cir. 1982).

The Court finds that Plaintiffs have adequately pled cansation. To ultimately recover,
Plaintiffs must prove that the misrepresentations touch on the reasons for the decline in EDS’ stock
value, and that the misrepresentations are the proximate cause of the stock value decline. Zuckerman
v. Foxmeyer Health Corp., 4 F.Supp.2d 618, 626 (N.D, Tex. 1998) (citing Abell v. Potomac Ins. Co.,

858 F.2d 1104, 1117 (5th Cir. 1998), rev'd on other grounds sub nom., Fryarv. Abell, 492U.8. 914
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(1989)). Here, to survive aRule 12 mﬁtion to dismiss, “Plaintiffs need only allege facts which show
that Defendanis” omissions and misrepresentations caused the market price of the stock to be
artificially inflated, and therefore to appear to be a good risk for investment, so that when the truth
came out about the company’s condition, the stock lost value and Plaintiffs suffered a loss.” Jd.;
See also Broudo v. Dura Pharm., Inc., 339 F.3d 933, 938 (9th Cir. 2003). Based on the allegations
already discussed at length, the Court finds that Plaintiffs have adequately pled that Defendants’
misrepresentations inflated the stock value such that the stock value decreased when investors
learned of the problems with the NMCI Contract.

The Court rejects Defendants’ argument that Plaintiffs have not adequately pled causation
because the September 18 press release did not mention the NMCI Contract. It is undisputed that
the September 18 press release, marking the end of the proposed class peried, indicated that EDS
revenues fell due to many problems the company had, but did not mention the NMCI Contract 3
Despite the fact that Plaintiffs have connected at least a portion of the stock price fall to the NMCI
Contract by their allegations and with evidence that market analysts connected the two, EDS argues
that Plaintiffs have not pled causation because EDS’ own September 18 press release did not connect
the revenue decline to the NMCI Contract. In other words, EDS argues that 2 plaintiff can never
adequately plead a cause of action so long as a defendant does not admit that its frandulent activity
caused the alleged harm. The Court does not accept Defendants® argument, Defendants c@ot
escape liability for fraud simply by not admitting the fraud.

Similarly, the Court rejects Defendants’ attempts to raise a fact issue on causation in a Rule

BThe problems stated in the Septemnber 18 press release included: larger then expected declines in
diseretionary spending by EDS’ clients, the bankruptey of EDS’ client U.S, Airways, and the undarperformance of
certain European contracts.
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12 motion to dismiss. Defendants try to persuade the court that the stock price fall resulted from the
problems EDS actually disclosed i the September 41:8 press release, and not from problems on the
NMCI Contract. The Court will not resolve that factual question at this stage of the proceedings.
Plaintiffs have alleged that the NMCT Contract caused the stock price fall, and the Court is obligated
to accept that allegation as true.’®
SECTION 20(a) OF THE SECURITIES EXCHANGE ACT OF 1934

The Court holds that Plaintiffs have adequately pled a cause of action under § 20(a) of the
Securitics Exchange Act of 1934, Defendants only argument to the contrary is that the “primary™
Section 10(b) violation “must be dismissed for failure to plead scienter and loss causation” and thus
the § 20(a) claim caﬁnot survive.”’ Having concluded that Plaintiffs have adequately pled scienter
and loss causation, the Court rejects Defendants’ argument.

CONCLUSION

For the foregoing reasons, the Court DENIES Defendants® motion to dismiss. The Court
holds that Plaintiffs have adequately pled the challenged scienter and causation elements under §
10(b) and the PSLRA. Furthermore, the Court holds that Plaintiffs have pled a valid derivative cause

of action under § 20(a).

*Defendants also mischaracterize Plaintiffs argument. Defendants claim that Plaintifs ask the Court to
infer that “EDS's stock actually would have lost less after Seplember 18, had the NMCI Contract never existed.”
While that may indeed be an irrational inference, it is not what Plaintiffs allege. Plaintiffs allege that EDS stock
would have lost less aficr September [8 had Defendants not adificially inflated the stock value by fraudulently
hiding problems with the NMCI Contract.

T Under § 20(a): “Bvery person who, directly or indirectly, controls any person liable under any provision
of this chapter or of any rule or regulation thereunder shall also be liable jointly and severally with and to the same
extent as such controlled person to any person to whom such controlled person is liable, unless the controlling person
acted in good faith and did not directly or indirectly induce the act or acts constituting the vielation or cause of
action,” 15 US.C. § 78t(a) (2003).
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So ORDERED and SIGNED this

\
LEONARD DAVIS
UNITED ST TSTRICT JUDGE
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