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PLAINTIFFS’ SECOND SUPPLEMENT
TO THE VERIFIED CLASS ACTION COMPLAINT
Pursuant to Chancery Court Rule 15(d), Plaintiffs Maurene Al-Ammary and
Robert Michocki (“Plaintiffs”) hereby supplement the Verified Class Action
Complaint (the “Complaint”) 1 in this action to include additional facts and
allegations about transactions, occurrences, and events that occurred since the
filing of the Complaint.
1.

The GFI Board breached its fiduciary duty to maximize GFI’s value

for the public stockholders by agreeing to sell the Company in a thinly veiled
management buyout at a price significantly below an available and bona fide all
cash offer. Specifically, placing the interests of the bidding team of CME and the
Management Consortium ahead of their duty of loyalty to GFI’s public
stockholders, the GFI Board agreed to a price of $5.85 per share with CME and the
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All capitalized terms, unless stated otherwise, have the same meanings ascribed
in the Complaint, filed on September 16, 2014 (Trans ID 55938487), and in
Plaintiffs’ [Proposed] Supplement to Verified Class Action Complaint, filed with
Plaintiffs’ Motion for Leave to Supplement the Complaint on January 13, 2015
(Trans ID 56578115), which was granted by the Court on January 15, 2015.

Management Consortium on January 20, 2015. This insider bid is $0.35 below the
$6.20 all-cash offer from BGC.
2.

Defendants Gooch, Heffron, and Cassoni further breached their

fiduciary duties by voting to override the Special Committee’s January 20, 2015
decision that BGC’s $6.20 offer was likely to lead to a “Superior Proposal.” By
overriding the Special Committee, Gooch, Heffron, and Cassoni effectively
prevented the Special Committee and its advisors from negotiating with BGC
regarding the highest, best offer made for the stockholders’ GFI shares by any
party to date.
3.

Defendants Gooch and Heffron also breached their fiduciary duties by

delaying or refusing to convene board meetings to consider cash proposals from
BGC. Consideration of BGC’s repeatedly superior proposals has been delayed and
interfered with due to Defendants’ personal animosity towards BGC’s Chairman
and CEO, Howard Lutnick, and the Management Consortium’s interest in
protecting the merger with CME, which will allow it to purchase the IDB Business
at a discount to the detriment of GFI’s public stockholders.
Recent Developments
4.

On December 2, 2014, GFI and CME agreed to an amendment to the

Merger Agreement that provided for an increase in the consideration for the
Proposed Acquisition (the “December 2 Amended Merger Agreement”).
2

The

December 2 Amended Merger Agreement provided that each share of GFI
common stock would be converted into the right to receive $5.25 in cash or CME
stock.
5.

On December 11, 2014, BGC submitted a revised proposal to the GFI

Board and Special Committee to acquire 100% of GFI common stock for $5.45 per
share in cash (the “December 11 Revised BGC Proposal”).
6.

On December 12, 2014, the Special Committee unanimously

determined that the December 11 Revised BGC Proposal could reasonably be
expected to lead to a “Superior Proposal” as that term is defined in the Merger
Agreement with CME. According to the Special Committee, it “then sought to
schedule a meeting with the GFI Board right away to recommend that it reach the
same conclusion.” This was a necessary first step because Section 6.5(b)(ii) of the
Merger Agreement with CME only allows the Special Committee to engage in
negotiations with a third party after the GFI Board determines that the third party’s
offer is reasonably likely to lead to a Superior Proposal.
7.

However, due to the disloyalty of Gooch and Heffron, it took eleven

days – until December 23, 2014 – for the full board to convene and approve the
Special Committee’s recommendation that the December 11 Revised BGC
Proposal could reasonably be expected to lead to a “Superior Proposal” (the
“December 23 Board Meeting”). The Special Committee members and Cassoni,
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who resigned from the Special Committee on December 5, 2014, voted in favor of
the Special Committee’s recommendation, while Gooch and Heffron abstained.
8.

Gooch and Heffron were able to delay the GFI Board’s consideration

of the Special Committee’s determination until December 23 because under
Section 3.6 of GFI’s bylaws, a special board meeting can only be called by the
Chairman, the CEO, or the board pursuant to a resolution adopted by a majority of
the GFI Board. Since Ms. Cassoni’s resignation from the Special Committee, the
Special Committee has included only a minority of the GFI Board, and, therefore,
it cannot call a board meeting on its own.
9.

After December 23, the Special Committee was finally able to discuss

the $5.45 offer with BGC, and proceeded to negotiate improvements. On January
5, 2015, the Special Committee unanimously recommended that the GFI Board
effect a Change in Recommendation in favor of the December 11 Revised BGC
Proposal.

The Special Committee then immediately requested that a board

meeting be held to act on that recommendation.
10.

While the Special Committee notified GFI of its recommendation on

January 5 and requested a full board meeting for the following day, Defendants
Gooch and Heffron did not promptly schedule a meeting. Instead, they stalled for
nine additional days, until January 13, 2015. By that date, CME had increased its
offer to $5.45 per share and the Special Committee promptly voted to approve
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another amendment to the Merger Agreement with CME to provide for this
change.
11.

Also on January 13, 2015, just after the Special Committee voted to

approve a deal with CME at $5.45, BGC increased its offer to $5.60 per share.
BGC provided an executed tender offer agreement that committed BGC to advance
$61 million to GFI to pay: (i) a termination fee under the Merger Agreement with
CME; (ii) fees and expenses incurred in connection with the negotiation and
preparation of the tender offer agreement; and (iii) up to $15 million of borrowings
under GFI’s credit agreement.
12.

On January 15, 2015, GFI and CME announced that CME and the

Management Consortium were raising their bid to $5.60.
13.

Later in the day on January 15, 2015, BGC announced that it was

increasing its tender offer price to $5.75 and that it had delivered an executed
agreement to GFI that, if countersigned, provided that BGC would increase its
tender offer further to $5.85 per share (the “January 15 Revised BGC Proposal”).
14.

The

Special

Committee

met

immediately

and

unanimously

determined that the January 15 Revised BGC Proposal could reasonably be
expected to lead to a “Superior Proposal.”
15.

The GFI Board failed to countersign the tender offer agreement, and

in fact, failed to even meet to consider and vote on the Special Committee’s
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recommendation that the January 15 Revised BGC Proposal was likely to lead to a
“Superior Proposal” until January 19, 2015 (the “January 19 Board Meeting”).
16.

As discussed in paragraph 6 above, a vote of three board members in

favor was required before the Special Committee and its advisors could negotiate
with BGC. The Special Committee members (in their board capacities) voted in
favor of the Special Committee’s recommendation to permit engagement with
BGC.
17.

At the January 19 Board Meeting, Gooch, Heffron, and former

Special Committee member Cassoni voted against the Special Committee’s
recommendation. In other words, Gooch and Heffron declined to abstain (as they
had during the December 23 Board Meeting) and Cassoni reversed her prior
support.

Cassoni asserted that she voted down the Special Committee’s

recommendation regarding the January 15 Revised BGC Proposal because “she
believed that [it] was highly conditional and presented significant execution risks.”
The lie is given to this assertion by the fact that Cassoni voted (in her Special
Committee and/or board capacities) in favor of determinations that previous BGC
proposals were likely to lead to “Superior Proposals” on September 11 and
December 23, 2014. Both of those previous proposals came with equivalent or
greater execution risks and conditions, and offered lower compensation to
stockholders.

Thus, the only reasonable explanation is that Cassoni put the
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interests of the Management Consortium ahead of the interest of GFI’s public
stockholders, who are plainly better off receiving $6.20 in cash that can be paid
right away, rather than $5.85 in cash or stock that has no timing advantage, and
may become delayed. Gooch and Heffron purportedly voted against the Special
Committee’s recommendation for the same “reasons.”
18.

On January 20, 2015, CME and the Management Consortium revised

their bid again to increase the consideration to $5.85 per share, matching BGC (the
“January 20 CME Bid”).
19.

Later in the day on January 20, 2015, BGC announced that it had

increased its tender offer to $6.10 per share and extended the tender offer deadline
to February 3, 2015 (the “January 20 Revised BGC Proposal”).

BGC also

announced that, similar to its January 15 offer, it was willing to increase the offer
to $6.20 if GFI countersigned the executed tender offer agreement.
20.

The Special Committee immediately reviewed the January 20 Revised

BGC Proposal and unanimously determined that it could reasonably be expected to
lead to a “Superior Proposal.” Once again, the GFI Board did not meet right away.
21.

On January 21, 2015, Institutional Shareholder Services (“ISS”), a

leading independent proxy advisory service, recommended that GFI stockholders
vote against the January 20 CME Bid at the stockholder meeting.
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22.

On January 22, Glass Lewis & Co. (“Glass Lewis”), another leading

proxy advisory service, also came out against the January 20 CME Bid,
recommending that GFI’s stockholders vote against it. In its report, Glass Lewis
highlighted that “[t]he GFI Board’s flawed and conflicted process failed to extract
any significant semblance of maximum value or a favorable price.”
23.

The GFI Board finally met on January 22, 2015 to consider and vote

on the Special Committee’s recommendation that the January 20 Revised BGC
Proposal was likely to lead to a “Superior Proposal” (the “January 22 Board
Meeting”).
24.

Just like the board vote regarding the January 15 Revised BGC

Proposal at the January 19 Board Meeting, the Special Committee members (in
their board capacities) voted in favor of the Special Committee’s recommendation,
while Gooch, Heffron, and Cassoni voted against. Cassoni again asserted that she
voted down the Special Committee’s recommendation because “she believed that
[the January 20 Revised BGC Proposal] remain[ed] highly conditional and
present[ed] significant execution risks.” Again, this assertion defies belief, given
Cassoni’s previous votes in favor of determinations that previous BGC proposals
were likely to lead to “Superior Proposals” on September 11 and December 23,
2014. Gooch and Heffron purportedly voted against the Special Committee’s
recommendation for the same reasons.
8

25.

The GFI Board then entered into the amended Merger Agreement

with CME at the lower, $5.85 per share price, despite the outstanding higher offer
from BGC.
26.

The GFI Board’s acceptance of a lower bid over an outstanding higher

one is a clear breach of the GFI Board’s fiduciary duty of loyalty, including the
obligation to maximize GFI’s value for the benefit of its stockholders.2
The GFI Board Defendants Continue To Breach Their Fiduciary Duties To
GFI’s Public Stockholders
27.

The January 20 Revised BGC Proposal offered $6.20 per share to GFI

stockholders if the GFI Board executed the tender offer agreement, making it $0.35
higher than the approved January 20 CME Bid of $5.85 per share. Because the
GFI Board failed to execute the January 20 tender offer agreement, despite the
patently better value that it offered to stockholders, the BGC offer on the table is
$6.10 – still materially greater than the agreed-to deal with CME, but $0.10 lower
than the offer the GFI Board effectively rejected.

2

Any assertion by Defendants that BGC’s tender offer condition of two-thirds
board representation renders the significantly richer BGC proposal undesirable is
without merit. All GFI Board members are obligated to maximize stockholder
value, including by taking available steps to satisfy this condition. Moreover, the
independent directors could successfully satisfy the condition, even without the
cooperation of Gooch or Heffron.
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28.

BGC’s offer would likely be even higher, but for the fact that the

playing field was, and remains, tilted to advantage CME, Gooch, and Heffron in at
least four ways.
29.

First, Sections 6.5(d) and (e) of the Merger Agreement with CME

entitle CME to (i) full access to confidential and non-public information about
competing proposals from third parties, which they can then use to formulate
counteroffers, and (ii) four business days in which GFI must negotiate potential
amendments to the Merger Agreement with CME before the Special Committee
can support a competing proposal. These stringent provisions critically damage
stockholders now more than ever, delaying Special Committee action for four day
stretches at a time in advance of the looming January 30, 2015 stockholder vote.
CME repeatedly exercised these unlimited matching rights to match the applicable
BGC proposal, but has never topped BGC’s bid. Now, the GFI Board is not even
requiring a match, as it approved CME’s $5.85 bid at $0.35 below BGC’s $6.20
per share offer.
30.

Second, Gooch and Heffron (in conjunction with the fickle Cassoni)

refused to vote in favor of the Special Committee’s recommendations that the
January 15 and January 20 Revised BGC Proposals were likely to lead to a
Superior Proposal. Because Gooch, Heffron, and Cassoni voted down the Special
Committee’s recommendations, the Special Committee was prevented from
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negotiating with BGC.

Cassoni’s votes against the Special Committee’s

recommendations were particularly disloyal, given her votes in favor of such a
determination with respect to previous BGC proposals on September 11 and
December 23, 2014.
31.

Third, Gooch and Heffron have repeatedly delayed convening board

meetings to consider higher offers from BGC in breach of their fiduciary duties.
These delays gave CME and the Management Consortium an advantage in the
process and effectively extended the already overly generous four business day
period that CME has to counter BGC’s offers.
32.

Fourth, the disclosure regarding the January 20 Board Meeting in the

January 23, 2015 Supplement to the Proxy Statement/Prospectus dated December
24, 2014 (the “January 23 Proxy Supplement”) was materially misleading and
incomplete. Specifically:
i.

The January 23 Proxy Supplement did not explain why Gooch
and Heffron voted on the Board’s decision regarding the
Special Committee’s determination that the January 20 Revised
BGC Proposal was reasonably likely to lead to a Superior
Proposal.
This disclosure is critical, given Gooch and
Heffron’s prior decision to abstain from similar votes due to
their obvious conflict of interest. Indeed, Gooch and Heffron
abstained from the subsequent vote on amending the Merger
Agreement with CME.

ii.

The January 23 Proxy Supplement disclosed that, at the
January 22 Board Meeting, “Ms. Cassoni addressed concerns
about the public stockholders” regarding the January 20
11

Revised BGC Proposal. There is no disclosure regarding the
nature of these concerns or how, if at all, considerations had
changed from when she voted in favor of the Special
Committee’s recommendation on December 23, 2014 that the
December 11 Revised BGC Proposal was reasonably likely to
lead to a Superior Proposal.
iii.

The January 23 Proxy Supplement disclosed that Cassoni,
Gooch, and Heffron purportedly voted against the Special
Committee’s recommendations regarding the January 15 and
January 20 Revised BGC Proposals because they “w[ere]
highly conditional and presented significant execution risks.”
There is no disclosure of what these conditions and risks were
or how they differed, if at all, from the conditions and risks of
the December 11 Revised BGC Proposal, which Cassoni found
to be reasonably likely to lead to a Superior Proposal. There is
also no disclosure that Gooch and Heffron’s interest in the
Merger with CME was a factor in their decision to vote against
the Special Committee’s recommendations that the January 15
and January 20 Revised BGC Proposals were reasonably likely
to lead to a Superior Proposal.

WHEREFORE, Plaintiffs demand judgment in their favor and in favor of the
Class and against Defendants as follows:
A.

Declaring that this action is properly maintainable as a class action;

B.

Declaring that Defendants have breached and/or aided and abetted
breaches of fiduciary duties owed to GFI’s public stockholders;

C.

Awarding Plaintiffs and the Class appropriate damages, plus pre- and
post-judgment interest;

D.

Awarding Plaintiffs the costs and disbursements of this action,
including reasonable attorneys’ and experts’ fees; and
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E.

Granting other and further relief as this Court may deem just and
proper.

Dated: January 30, 2015

GRANT & EISENHOFER P.A.

Of Counsel:
Mark Lebovitch
David Wales
Edward Timlin
BERNSTEIN LITOWITZ
BERGER & GROSSMANN LLP
1285 Avenue of the Americas
New York, NY 10019
Tel: (212) 554-1400
Fax: (212) 554-1444

/s/ Stuart M. Grant
Stuart M. Grant (Del. #2526)
Mary Thomas (Del. #5072)
Brenda F. Szydlo
Caitlin M. Moyna
David M. Haendler (Del. #5899)
123 S. Justison Street
Wilmington, DE 19801
Tel: (302) 622-7000
Fax: (302) 622-7100

Co-Lead Counsel for Plaintiffs

Co-Lead Counsel for Plaintiffs

Marc A. Topaz
Lee Rudy
Michael Wagner
Justin Reliford
Leah Heifetz
KESSLER TOPAZ MELTZER &
CHECK, LLP
280 King of Prussia Road
Radnor, PA 19087
Tel: (601) 667-7706
Fax: (601) 667-7056
Co-Lead Counsel for Plaintiffs
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PRICKETT, JONES & ELLIOTT, P.A.
Michael Hanrahan (#941)
Paul A. Fioravanti, Jr. (#3808)
Kevin H. Davenport (#5327)
1310 N. King Street
P.O. Box 1328
Wilmington, DE 19899-1328
(302) 888-6500
Executive Committee Member
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CERTIFICATE OF SERVICE
I, Mary S. Thomas, hereby certify that, on January 30, 2015, I caused a copy
of the foregoing Second Supplement to the Verified Class Action Complaint to be
filed and served upon the following counsel of record via File & ServeXpress:
William M. Lafferty
Leslie A. Polizoti
Lindsay M. Kwoka
MORRIS, NICHOLS, ARSHT & TUNNELL LLP
1201 N. Market Street
Wilmington, Delaware 19899-1347
Samuel A. Nolen
Kevin M. Gallagher
Rachel E. Horn
RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square, 920 North King Street
Wilmington, Delaware 19801
Edward P. Welch
Edward B. Micheletti
Jenness E. Parker
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
920 North King Street
Wilmington, Delaware 19899-0636

C. Barr Flinn
Kathleen S. McCormick
YOUNG CONAWAY STARGATT & TAYLOR, LLP
Rodney Square, 1000 North King Street
Wilmington, Delaware 19801

/s/ Mary S. Thomas
Mary S. Thomas (Del. ID #5072)

