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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

JOHN CUMMING, derivatively on behalf 
of NEW SENIOR INVESTMENT 
GROUP, INC.,  

Plaintiff, 

v. 

WESLEY R. EDENS, SUSAN GIVENS, 
VIRGIS W. COLBERT, MICHAEL D. 
MALONE, STUART A. MCFARLAND, 
CASSIA VAN DER HOOF HOLSTEIN, 
FIG LLC, FORTRESS OPERATING 
ENTITY I LP, FIG CORPORATION, 
HOLIDAY ACQUISITION HOLDINGS 
LLC, and FORTRESS INVESTMENT 
GROUP LLC, 

Defendants, 
and 

NEW SENIOR INVESTMENT GROUP, 
INC., 

Nominal Defendant. 

    C.A. No. 13007-VCS 

VERIFIED SECOND AMENDED DERIVATIVE COMPLAINT 

Plaintiff John Cumming (“Plaintiff”), on behalf of himself and New Senior 

Investment Group, Inc. (“New Senior” or the “Company”), brings the following 

Verified Second Amended Derivative Complaint (the “Complaint”) against certain 

members of the Board of Directors of New Senior (the “Board”), Fortress 

Investment Group, LLC (“Fortress”) and four Fortress affiliates (which together 

PUBLIC VERSION
FILED ON: November 26, 2018

 

 

 

EFiled:  Nov 26 2018 04:30PM EST  
Transaction ID 62694697 

Case No. 13007-VCS 



2 

 
{FG-W0445239.} 

with Fortress controlled New Senior’s management), for breach of fiduciary duty 

and aiding and abetting the same.  Except for allegations specifically pertaining to 

Plaintiff and Plaintiff’s own acts, the allegations in the Complaint are based upon 

information and belief, which includes but is not limited to: (i) documents obtained 

from New Senior pursuant to Section 220 of the Delaware General Corporation 

Law; (ii) New Senior’s public filings with the United States Securities and 

Exchange Commission (the “SEC”); (iii) Fortress’s filings with the SEC; (iv) 

filings with the SEC of other companies controlled and/or managed by Fortress; 

(v) securities analyst reports; (vi) transcripts of conference calls with securities 

analysts and investors; (vii) press releases; (viii) media reports; (ix) other public 

sources, and (x) discovery taken in this Action. 

NATURE OF THE ACTION 

1. This action arises out of an unlawful scheme by members of New 

Senior’s Board to enrich themselves and Fortress, at the expense of New Senior 

and its stockholders, through a self-dealing transaction (the “Holiday 

Acquisition”).   

2. New Senior is a publicly-traded real estate investment trust 

(“REIT”) that owns senior housing properties and is managed by Fortress-

controlled personnel.  
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3. On November 6, 2014, New Senior was spun out of Newcastle 

Investment Corp.  (“Newcastle” and referred to herein as “Drive Shack”)1, another 

publicly-traded REIT controlled and managed by Fortress.  Less than a year later, 

on June 22, 2015, after the close of trading, New Senior’s conflicted Board 

announced the Holiday Acquisition, under which New Senior acquired — on 

unfair terms and for an inflated price — a portfolio of 28 senior-living properties 

(the “Holiday Portfolio”) from Holiday Retirement, a portfolio company majority-

owned by one of Fortress’s private equity funds.2  As a result of their substantial 

direct and indirect ownership stakes in both New Senior and Holiday, as well as 

their control of New Senior’s management, the process for the Holiday 

Acquisition, and Holiday itself, Fortress and its co-founder, co-chairman, and 

largest stockholder Wesley Edens (“Edens”), stood on both sides of the transaction. 

4. New Senior’s Board was aware of Fortress’s motive for selling 

the Holiday Portfolio.  The private equity fund through which Fortress primarily 

holds its interests in Holiday — Fortress Holiday Investment Fund (“FHIF”) — 

had a maturity date of January 2017, which was the target date for it to sell its 
                                           
1 On December 28, 2016, Newcastle changed its name to Drive Shack Inc. (“Drive 
Shack”). 
2 Holiday Retirement, with its affiliates, including, Harvest Facility Holdings LP, 
Holiday Facility Holdings, LP, Holiday Acquisition Holdings LLC, and Holiday 
AL Holdings LP, are hereinafter referred to collectively as “Holiday.” 
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assets and return its capital to its investors.  Conflicted and beholden to Edens and 

Fortress, the New Senior Board addressed this upcoming liquidity constraint at the 

expense of New Senior by purchasing the Holiday Portfolio at an inflated price of 

$640 million.  

5. The Holiday Acquisition uniquely benefitted Fortress and Edens 

in at least three other ways:  

6. First, New Senior’s Board financed the Holiday Acquisition in 

part through a secondary stock offering at a deep discount to the market price of 

New Senior’s stock (the “Secondary Offering”), which Fortress and Edens knew 

would immediately damage New Senior’s existing stockholders.  Edens and Susan 

Givens (“Givens”) (New Senior’s CEO, a member of the New Senior Board, and a 

Managing Director at Fortress) were the sole members of the “Pricing Committee” 

for the Secondary Offering.  According to the Section 220 production, the 

“Transaction Committee,” which was comprised of other directors, was never told 

either (i) what the pricing of the Secondary Offering would be or (ii) that other 

secondary offerings Fortress had recently completed not only were not at a steep 

discount, but the price of the stock actually increased.  Indeed, the Transaction 

Committee’s financial advisor conspicuously stated that it was not providing any 
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opinion on the fairness of the Secondary Offering or the fairness of the entire 

Holiday Acquisition to New Senior. 

7. Fortress and Edens knew that the Secondary Offering would 

substantially damage New Senior’s existing stockholders, but significantly benefit 

Fortress because, under its management agreement with New Senior, Fortress 

receives management fees equal to 1.5% of New Senior’s gross equity (which was 

substantially increased by the Secondary Offering).  As Fortress conceded, the 

amount of the equity raised via the Secondary Offering was “expected to be greater 

than the [Fortress] funds’ equity in the [existing Holiday] Portfolio.”  Edens and 

Givens compounded the problem by causing New Senior to issue approximately 

$100 million in additional equity that New Senior did not need for the Holiday 

Acquisition, which further depressed the price per share in the offering while 

giving Fortress a further windfall.  

8. Additionally, New Senior awarded (i) ten-year options to Fortress 

to purchase over 2 million shares of New Senior stock at the discounted offering 

price, and (ii) options to Edens and Givens to purchase New Senior shares at the 

discounted offering price. The latter award presented a clear conflict of interest 

since Edens and Givens were the sole members of the “Pricing Committee” for the 

Secondary Offering.  
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9. Second, the Holiday Acquisition advanced Fortress’s broader goal 

of shifting more of the assets under its management from private equity funds to 

what Fortress refers to as Permanent Capital Vehicles, or PCV’s, which are 

publicly-traded companies (such as New Senior) that are externally managed by 

Fortress. Fortress is able to charge higher fees on the gross equity and operating 

results of PCV’s such as New Senior over a longer time period than it can charge 

on the gross equity and operating results of its private equity funds (which have 

limited durations).  In connection with the Holiday Acquisition, Fortress concedes 

that “the fees on [New Senior] equity would be at a rate of approximately 1.5% 

(plus potential incentive compensation depending on New Senior’s performance) 

compared to approximately 1.2% of equity” that Fortress had in Holiday.   

10. Third, the Holiday Acquisition enabled Fortress to collect 

property management fees from New Senior pursuant to a new management 

agreement under which Holiday will continue to manage the Holiday Portfolio for 

New Senior, and under which Holiday charges incentive fees that other similar 

management agreements do not. 

11. The unfair price paid by New Senior for the Holiday Portfolio 

resulted from an unfair process that was initiated, timed, and structured, and 

negotiated by Fortress personnel.  The terms were dictated by Fortress through 
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Givens who served as New Senior’s primary negotiator against Fortress despite 

concededly standing on both sides of the transaction as a New Senior officer and 

Board member on the one hand, and a Managing Director of Fortress with an 

equity interest in Holiday on the other.  The extent to which these divided loyalties 

infected the Holiday Acquisition is evident from Givens’ mishandling of the 

negotiations.  Initially, Givens advised the Board that Holiday had solicited bids 

for the sale of its portfolio “pursuant to a competitive auction process,” and that 

New Senior expected to submit a bid. After submitting New Senior’s initial bid of 

$660 million, Givens continued to characterize the bidding as an “auction” that 

was going to be “very competitive.”  

12. Based on the Section 220 production, there is no evidence 

concerning the amount of any indication of interest or bid that any other supposed 

party made.  What is clear is that after Givens learned that there were no other 

bidders, she only reduced New Senior’s final bid by a mere 3% to $640 million — 

despite knowing that New Senior was the sole remaining bidder, and that Holiday 

was motivated to sell because of FHIF’s maturity date.  Moreover, Givens 

submitted that minimally reduced bid on May 29, 2015 — two days before the 

“Transaction Committee” of the Board appointed to independently evaluate the 

Holiday Acquisition held its first meeting on June 1, 2015, and before the 
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Transaction Committee had even retained a financial advisor.  Givens sought to 

justify New Senior’s minimally reduced bid by using, among other things, 

unrealistic occupancy rate and net operating income projections that she knew 

artificially inflated the value of the Holiday Portfolio.  In short, Givens presented 

the Transaction Committee with a fait accompli to which its members acquiesced 

(only retaining a financial advisor to effectively rubber-stamp a transaction that 

was already a done deal as far as price). 

13. The Transaction Committee improperly abdicated control over the 

Holiday Acquisition to Givens because all of its members either had divided 

loyalties or were beholden to Fortress and Edens.   

14. Former Fortress Managing Director, Defendant Michael Malone 

(“Malone”), who served as the chairperson of the Transaction Committee, suffered 

from divided loyalties and thus was not disinterested.  He had recently been a 

managing director at Fortress, and Fortress had designated Malone as a director of 

New Senior and at least two other Fortress-affiliated companies, including Walker 

& Dunlop (a publicly-traded commercial real estate lender).  Malone had a 

disproportionate interest in Walker & Dunlop relative to his holdings in New 

Senior.  Walker & Dunlop provided the bulk of the financing for the Holiday 

Acquisition in the form of a $464.7 million loan (which followed a record-breaking 
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$670 million loan to New Senior earlier in 2015).  As a Walker & Dunlop director, 

Malone’s interest was to maximize the size of Walker & Dunlop’s loan to New 

Senior to finance the Holiday Acquisition.  As a New Senior director, on the other 

hand, Malone’s interest was to negotiate the lowest price possible for the Holiday 

Portfolio (which would have reduced the size of the loan required from Walker & 

Dunlop), as well as negotiate the best financing terms. Thus, in connection with the 

Holiday Acquisition, Malone simultaneously owed competing fiduciary duties to 

two corporations with divergent interests. 

15. A second member of the Transaction Committee, Cassia van der 

Hoof Holstein (“Hoof Holstein”), owes a majority of her income to Fortress and 

Edens by virtue of her service on the Boards of two Fortress-affiliated companies 

— New Senior and A&K Global Health LLC.  The Edens family has also 

contributed substantial sums to Partners in Health (“PIH”), where Hoof Holstein is 

the Chief Partnership Integration Officer.  Edens’ wife sits on the PIH board of 

trustees.  Edens has also provided substantial financial and operational assistance 

to the Global Health Delivery Partnership, a partnership between PIH and the 

Department of Global Health and Social Medicine at Harvard Medical School, at 

which Hoof Holstein serves as Associate Director.  Hoof Holstein would not have 

endangered her ongoing, economically advantageous relationship with Edens to 
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challenge the fairness of a transaction highly beneficial to Edens and Fortress, and 

she would not now endanger that relationship by approving a derivative lawsuit 

against Edens and Fortress. 

16. A third member of the Transaction Committee, Virgis W. Colbert 

(“Colbert”) was invited by Edens to become the co-owner of an NBA team, the 

Milwaukee Bucks, the same month that Edens invited him to join the New Senior 

board.  Colbert did not disclose his interest in the Milwaukee Bucks on his director 

questionnaire. An ownership interest in an NBA basketball team is a highly 

prestigious and potentially lucrative business opportunity that is extremely rare 

(the NBA mandates that no ownership group can exceed 25%, and each owner 

must own at least 1%).  Colbert owes Edens, and thus is not independent.  

17. The final member of the Transaction Committee, Stuart 

MacFarland (“McFarland”), also owes a majority of his income to Edens and 

Fortress.  McFarland serves with Edens on the board of Drive Shack, Inc., a 

Fortress-affiliated entity from which New Senior was spun off.  MacFarland is also 

not independent from Fortress and Edens.   

18. While Fortress and its affiliated directors on the New Senior 

Board reaped profits and other benefits from the self-dealing Holiday Acquisition, 

the harm to New Senior’s stockholders was swift and punishing.  During a two-day 
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period when the S&P 500 rose, New Senior’s stock plummeted 7.28% from a close 

of $15.25 on June 22, 2015 — the last trading day before the Holiday Acquisition 

was announced — to a close of $14.14 on June 23, 2015.  After the market closed 

on June 25, 2015, New Senior filed a definitive prospectus announcing the pricing 

of the Secondary Offering at $13.75 per share.  The next day, the stock price 

tumbled to $13.65 per share.  With approximately 66 million shares outstanding, 

the immediate damage to New Senior and its stockholders exceeded $100 million. 

19. The Holiday Acquisition is subject to the stringent entire fairness 

standard.  Fortress and Edens controlled New Senior’s management and the 

process for the Holiday Acquisition, stood on both sides of the Holiday Acquisition 

(along with Givens and Malone), and were admittedly “materially interested” in, 

and uniquely benefitted from, the Holiday Acquisition.  The Holiday Acquisition is 

highly suspect under Delaware law, and was consummated in an unfair manner.  

All benefits flowed to Fortress and Edens, while all detriments fell on the 

shoulders of New Senior and its public stockholders.  There was no stockholder 

vote, and the entire six-member Board as of June 2015 was interested or not 

independent.  

20. The Holiday Acquisition was disloyal and not entirely fair. 
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PARTIES 

I. PLAINTIFF 

21. Plaintiff John Cumming (“Cumming”) is, and at all relevant times 

has been, a holder of common stock of New Senior.  Plaintiff Cumming will 

continue to hold New Senior stock through the resolution of this action. 

II. NOMINAL DEFENDANT 

22. Nominal Defendant New Senior Investment Group Inc. (“New 

Senior” or the “Company”) is a Delaware corporation headquartered in New 

York, New York.  New Senior is a publicly-traded REIT (NYSE:SNR) with a 

portfolio of 154 properties located across the United States consisting primarily of 

private senior housing facilities, including independent and assisted living care.   

23. New Senior was originally formed as Newcastle Senior Living 

Holdings LLC, a wholly owned subsidiary of Drive Shack, formerly known as 

Newcastle (another publicly-traded REIT externally managed, advised, and 

controlled by Fortress), and subsequently changed its name to New Senior on June 

16, 2014.  On November 6, 2014, New Senior was spun-off to Drive Shack’s 

stockholders (the “Spin Off”).  New Senior is externally managed by Fortress 

through Defendant FIG LLC.  
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III. THE DEFENDANTS AND THEIR CONFLICTS  

24. Defendant Fortress Investment Group LLC (“Fortress”) is a global 

asset manager and investment management firm.  Fortress was founded by 

Defendant Edens in 1998, and went public in 2007 (NYSE: FIG).   

25. At the time of the Holiday Acquisition, Fortress’s publicly-traded 

Class A shares had a market capitalization of approximately $1.83 billion.  

Fortress’s private equity business manages and owns investment funds and 

“permanent capital vehicles (PCV’s),” which, as noted above, are publicly traded 

companies, such as New Senior, that are externally managed by Fortress.   

26. Fortress has exercised actual control over New Senior’s 

management since the Company’s inception, including through Board members 

and over the process for the Holiday Acquisition.  At the time of the Spin Off, 

Drive Shack was dominated by Fortress, as most of Drive Shack’s board and 

management were affiliated with Fortress.  Defendant Edens served as the 

Chairman of the Board of Drive Shack since its inception in 2002 through May 

2016, and served as its Chief Executive Officer between 2002 and 2007.   

27. Fortress ensured that it would continue to dominate the decision-

making at New Senior after the Spin Off.  Through its control of Drive Shack, 

Fortress appointed all of New Senior’s directors, classified the Board with 

staggered terms, and severely curtailed the filling of director vacancies and the 
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removal of directors by requiring removal for cause and the affirmative vote of at 

least 80% of the then issued and outstanding shares of stock entitled to vote (of 

which Fortress and New Senior insiders, including Edens, currently own 

approximately 8%).  As of April 2, 2015, Fortress, Edens, and other New Senior 

insiders owned approximately 7.2% of New Senior’s outstanding stock.  

28. Fortress also installed Fortress-affiliated personnel as the senior 

management of New Senior.  In conjunction with the Spin Off, New Senior entered 

into a management agreement (“Management Agreement”) with Fortress’s 

subsidiary, FIG LLC, pursuant to which FIG LLC manages New Senior’s day-to-

day operations.  As stated in New Senior’s 2016 Annual Proxy Statement: 

Our Manager is responsible for, among other things, (i) setting 
investment criteria in accordance with broad investment guidelines 
adopted by our board of directors, (ii) sourcing, analyzing and 
executing acquisitions, (iii) providing financial and accounting 
management services, and (iv) performing other duties as specified in 
the Management Agreement. 

The Management Agreement also provides FIG LLC with the authority to appoint 

the officers of the Company.  According to Section 3(a) of the Management 

Agreement, the Manager provides “a management team, including a Chief 

Executive Officer and a Chief Financial Officer of [New Senior], to provide the 

management services to be provided by the Manager to [New Senior.]” 
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29. As Defendant Givens stated in an interview with Seniors Housing 

Business published in September 2015 (“September 2015 Interview”), “New 

Senior has no employees. We are all employees of the manager, Fortress.”  At the 

time of the Holiday Acquisition, Defendant Givens was a Managing Director in 

Fortress’s private equity group, New Senior’s CEO, and a member of New 

Senior’s Board.  New Senior’s CFO, Treasurer, and COO at the time of the 

Holiday Acquisition, Justine Cheng (“Cheng”), also served as a Managing Director 

in Fortress’s private equity group, and has been employed by Fortress since 2004.  

New Senior’s Chief Accounting Officer at the time of the Holiday Acquisition, 

Julien P. Hontang (“Hontang”), also served as a Managing Director in Fortress’s 

private equity group during that time.  New Senior’s corporate secretary, Cameron 

MacDougall (“MacDougall”), likewise served simultaneously as a Managing 

Director of Fortress and general counsel of Fortress’s private equity group, and has 

been employed by Fortress since 2007. 

30. The following chart summarizes the affiliations of New Senior’s 

management at the time of the Holiday Acquisition with Fortress: 
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Name New Senior Title Fortress Affiliation 

Susan Givens CEO and Board Member Managing Director of 
Fortress’s private equity 
group 

Justine Cheng CFO, Treasurer, COO Managing Director of 
Fortress’s private equity 
group 

Julien P. Hontang Chief Accounting Officer Managing Director of 
Fortress’s private equity 
group 

Cameron MacDougall Corporate Secretary Managing Director and 
General Counsel of 
Fortress’s private equity 
group 

       

31. Defendant FIG LLC (“FIG” or the “Manager”) is the manager of 

New Senior pursuant to the Management Agreement, and is controlled by Fortress.  

FIG is a subsidiary of Fortress, and FIG’s sole managing member is Defendant 

Fortress Operating Entity I.  FIG also manages (i) the Fortress funds that own 

Holiday; (ii) Drive Shack, (iii) several other Fortress PCV’s, (iv) the Fortress 

investment funds that own a majority of Nationstar Mortgage Holdings Inc. 

(“Nationstar”) (on whose Board two of the New Senior directors served), and (v) 

other Fortress funds.  Defendant Edens is a director and officer of FIG. 

32. Defendant Fortress Operating Entity I LP (“FOE I”) owns all of 

the outstanding interests of FIG, and is the sole managing member of FIG, and thus 

controls FIG. 
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33. FIG Corporation (“FIG Corp.”) is the sole general partner of FOE 

I. FIG Corp. and the three Fortress “Principals” (i.e., Edens, Peter L. Briger, Jr., 

and Randal A. Nardone) own 100% of the limited partnership interests in FOE I. 

FIG Corp. is a wholly-owned subsidiary of Fortress.  Defendant Edens is a director 

of FIG Corp.  

34. Defendants Fortress, FIG, FOE I, and FIG Corp. are collectively 

referred to herein as “Fortress.”    

35. Fortress, FIG, FOE I, FIG Corp., Drive Shack, and New Senior all 

operate out of the same offices at 1345 Avenue of the Americas in New York.   

36. Defendant Holiday is the second largest private owner and 

operator of independent living communities for seniors in the United States.  As 

Defendant Givens stated in her September 2015 Interview, “Fortress has a long-

standing relationship with Holiday.”  Holiday was acquired by private equity funds 

managed by Fortress in 2007, and continues to be controlled and majority-owned 

by Fortress.  Fortress primarily holds its interests in Holiday through Fortress 

Holiday Investment Fund (“FHIF”), which had a maturity date of January 2017. 

Defendant Edens is an officer of the general partner of the funds that own Holiday.   

37. Defendant Edens has been Chairman of the Board of New Senior 

since October 2014.  Edens is part of a control group of three individuals that 
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Fortress describes as “the Principals,” who own approximately 45% of Fortress’s 

voting stock.  As conceded in Fortress’s Form 10-K filed in 2016,“[t]he 

Principals control the public company through their ownership of the public 

company’s Class B shares.”  Edens is also Co-Chairman of the Board of Directors 

of Fortress.  He has been a Principal and member of the Management Committee 

of Fortress since co-founding Fortress in 1998.  As of April 6, 2016, he owned 

approximately 22.6% of Fortress’s Class A shares and about 37.2% of its Class B 

shares, which makes him Fortress’s largest stockholder.  As of April 8, 2015, 

Edens beneficially owned 23.2% of Fortress’s Class A shares and 27.9% of 

Fortress’s Class B shares.   

38. Edens is responsible for Fortress’s private equity and publicly 

traded alternative investment businesses, which include both Holiday and New 

Senior.  In 2015, Edens received $13.4 million in total compensation from 

Fortress.  As New Senior and Fortress concede, Edens has “material interests” on 

both sides of the Holiday Acquisition by virtue of his “material investments” in 

both the parent of the manager of New Senior and Holiday, and in the funds that 

own Holiday, and because “he serves as an officer and a director of the manager 

and the parent of the manager, as well as an officer of the funds’ general partner.”    
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39. In 2011, Fortress founded A&K Global Health LLC (“A&K 

Global Health”) with Abercrombie & Kent (a leading luxury travel operator 

majority-owned by Fortress until it sold its interest to a Chinese company in July 

2016). A&K Global Health is a leading provider of medical travel services. Both 

Edens and Defendant Hoof Holstein serve as directors of A&K Global Health.  

Fortress capitalized a private equity fund called A&K Global Health with $500 

million.   

40. In 2014, Edens purchased the Milwaukee Bucks of the National 

Basketball Association, and invited Defendant Virgis W. Colbert to join the 

ownership group the same month that Edens invited Colbert to join the New Senior 

Board.  Edens, at the time of the transaction, sat on the board of Nationstar, another 

company controlled by Fortress, with New Senior director Defendant Michael D. 

Malone, a former Fortress managing director who was appointed to the Nationstar 

board by Fortress.   

41. Defendant Givens has served as the Chief Executive Officer of 

New Senior and as a member of the Board since October 2014.  Givens works for 

Edens in Fortress’s Private Equity group, serving as a Managing Director, where 

she has been responsible for various financial services, real estate, infrastructure, 

and leisure investments.  Previously, Givens served as the Chief Financial Officer 
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(“CFO”) and Treasurer of another publicly traded REIT managed by Fortress 

through FIG.  Givens was the lead negotiator for New Senior against Holiday in 

connection with the Holiday Acquisition, even though she (i) was simultaneously 

employed as a Managing Director of Fortress, which majority-owned Holiday 

through various private equity funds, and (ii) held an interest in the Fortress funds 

that own Holiday.  As New Senior and Fortress belatedly conceded, Givens has 

“material interests” in the Holiday Acquisition because she is an “employee[] of 

the manager and ha[s] interests in Holiday through investments in the funds.” 

42. Defendant Michael D. Malone (“Malone”) has served as a 

member of the Board of New Senior since October 2014.  Malone was also the 

Chairman of the “Transaction Committee” that the Board formed after Givens 

submitted an initial bid of $660 million for the Holiday Portfolio without Board 

approval.  Malone was named the Chairman of the Transaction Committee, despite 

his longtime financial relationship with Fortress, and serving as a director of 

Walker & Dunlop, the publicly-traded commercial real estate lender that had 

submitted a proposal to finance and was selected to finance the bulk of the Holiday 

Acquisition. 

43. From 2008 until 2012, Malone served as a Managing Director of 

Fortress, where he was in charge of the Charlotte, North Carolina office and 
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responsible for the business of the capital formation group in the southeast and 

southwest regions of the United States. 

44. Malone owns substantial holdings of Fortress stock.  As of the 

date the Board approved the Holiday Acquisition, Malone had stock in Fortress 

worth nearly 30 times the value of the stock he owned in New Senior.  According 

to Malone’s 2015 Directors’ and Officers’ Questionnaire, at the time of the 

announcement of the Holiday Acquisition, Malone’s direct holdings in Fortress 

had a market value of nearly $1 million, while he only owned approximately 

$35,000 worth of New Senior stock.3   Fortress ensured that Malone was a New 

Senior director at the time of the Spin Off.   

45. Malone also serves as a member of boards of directors for other 

Fortress-affiliated companies, including sitting on the Nationstar board since 2012.  

FIF HE Holdings LLC (“FIF HE”), which is primarily owned by private equity 

funds managed by FIG, owns 66% of Nationstar. Malone is one of FIF HE’s 

designees to the Nationstar Board pursuant to a Stockholders Agreement.  Malone 

serves on the Nationstar board alongside Edens.   

                                           
3 New Senior’s 2015 Annual Proxy contains different share ownership information 
for Malone.  Based on his ownership interests disclosed in New Seniors’ 2015 
Annual Proxy, Malone’s New Senior holdings were worth approximately $52,000 
at the time of the Holiday Acquisition. 
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46. As Fortress’s designee on the Nationstar Board, Malone allowed 

Nationstar to make a $30 million donation for mortgage relief in the Milwaukee 

area to help Edens and Defendant Colbert obtain public financing for a new arena 

in Milwaukee for the Bucks.  According to Michael Murphy, a former president of 

Milwaukee’s legislative body who met with Mr. Edens and was involved in 

negotiations with Nationstar, Edens’s dual role with the Bucks and with Fortress 

was an important factor in the city’s extracting $30 million from Nationstar. 

47. Malone has also been a director at Walker & Dunlop, a publicly-

traded commercial real estate lender, since November 2012.  On June 7, 2012, 

Fortress sold one of its portfolio companies to Walker & Dunlop for largely stock 

consideration, and became Walker & Dunlop’s largest stockholder, owning 

approximately 34% of the company.  In connection with the sale, Fortress received 

the right to designate a director to the Walker & Dunlop board, and designated 

Malone.  Even after Fortress sold its position in Walker & Dunlop, Malone 

remained a member of the Walker & Dunlop board, even though Fortress no 

longer had the contractual right to remain on the Walker & Dunlop board.  In order 

to preserve his position on the Walker & Dunlop board, Malone used his position 

on the New Senior board to direct over $1.1 billion in financing business to Walker 

& Dunlop.   
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48. On April 1, 2015, Walker & Dunlop closed on the largest deal in 

its 77 year history—originating $670 million in loans to New Senior under the 

Freddie Mac Seller/Servicer Program.4   New Senior’s management, all of whom 

were Fortress employees, facilitated this transaction and indicated New Senior 

would have an ongoing commercial relationship with Walker & Dunlop.  As 

Defendant Givens stated in the press release announcing the loan, “[w]e look 

forward to working with [Walker & Dunlop] again in the future.”  

49. New Senior then tapped Walker & Dunlop to provide financing 

for the Holiday Acquisition.  In August 2015, Walker & Dunlop issued another 

press release to announce that it had originated a new $464,680,000 “Freddie Mac” 

loan to New Senior secured by the Holiday Portfolio that New Senior had just 

acquired.  New Senior used this loan to finance the majority of the Holiday 

Acquisition.  In the press release, Walker & Dunlop touted the new “great 

partnership” it was developing with New Senior, having provided over $1.1 billion 

in financing to the Company in a little over 4 months.  According to Walker & 

Dunlop’s 2015 10-K, Freddie Mac loans are among its most profitable, and the 

loans to New Senior constituted approximately 17.4% of its Freddie Mac loan 

                                           
4 The Federal Home Loan Mortgage Corporation, known as Freddie Mac, is a 
publicly-traded corporation chartered by Congress that buys, pools, and securitizes 
loans. 
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origination volume in 2015.  With New Senior giving a record-breaking amount of 

lucrative business to Walker & Dunlop, Malone’s position on the Walker & 

Dunlop board has remained secure, and he is still a director today.   

50. At the time of the Holiday Acquisition and based on the 

ownership interests disclosed in Walker & Dunlop’s 2015 Annual Proxy 

Statement, Malone held ownership interests in Walker & Dunlop worth over 

$225,000, significantly more than the value of his holdings in New Senior.  Given 

his board memberships with, and relative ownership interests in each of New 

Senior, Fortress, and Walker & Dunlop, Malone had divided loyalties in 

connection with the Holiday Acquisition. 

51. From 2012 to 2015, Malone earned nearly $1.7 million in director 

fees for his service on the boards of Fortress-managed companies.  Malone does 

not have full-time employment, and this director compensation, along with 

Malone’s past compensation as a Managing Director of Fortress and his holdings 

of shares in Fortress-affiliated companies, is material to Malone. 5 

                                           
5 Malone is no stranger to lawsuits for breaching his fiduciary duties, both as a 
member of a board of directors and as the lead negotiator for a special committee.  
Malone was a member of a special committee of the board of directors of Morgans 
Hotel Group Co. (“Morgans”), and the lead negotiator on the transaction at issue.  
Like the New Senior Transaction Committee, the Morgans special committee also 
retained Greenhill & Co., Inc. as its financial advisor.  Vice Chancellor Laster 
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52. Defendant Cassia van der Hoof Holstein (“Hoof Holstein”) has 

served as a member of the New Senior Board since October 2014.  Hoof Holstein 

was inexplicably added to the Transaction Committee pursuant to a written consent 

dated June 19, 2015 — a mere three days before the Holiday Acquisition was 

announced.  At the time of the Holiday Acquisition, Hoof Holstein owned no New 

Senior stock. 

                                                                                                                                        
rejected Malone’s motion to dismiss, finding that the allegations of the complaint 
properly alleged that Malone breached his fiduciary duties, and the conduct alleged 
was too serious to be protected by the company’s exculpatory clause: 

Specifically with respect to Malone, a member of the Special 
Committee, the Complaint alleges that he abdicated his lead 
negotiator role in favor of Gross, whom he knew was not independent 
of Yucaipa because of his status as the Company’s CEO and in light 
of his prior associations with Yucaipa. Malone is alleged to have 
actively misled a fellow director, Kalisman, as to the imminence of 
the Yucaipa Transaction. Malone also was instrumental in delaying 
the notice of the Board and Special Committee meetings on March 30, 
2013. On Tuesday, March 26, he told the Special Committee’s 
counsel “not [to] schedule [the meetings] until all legal and business 
issues [were] done.  No earlier than Thursday [] pm I would think.” 
He also instructed the Special Committee’s counsel “to hold back all 
the documentation and defer noticing Board and [Special Committee] 
meetings until receipt of the signed [commitment letter].” 
Viewed in the context of the Complaint as a whole, these allegations 
are sufficient to support a pleadings stage inference that Malone was 
acting for some reason other than the best interests of Morgans and its 
stockholders. 

OTK Associates, LLC v. Friedman, 85 A.3d 696, 724 (Del. Ch. 2014).  
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53. Since 2009, Hoof Holstein has served as the Chief Partnership 

Integration Officer for Partners in Health (“PIH”), a nonprofit medical organization 

that relies on charitable donations to fund its healthcare initiatives, which include 

providing free medical care to impoverished communities.  According to PIH’s 

publicly available Form 990 tax returns, Hoof Holstein has worked full time for 

PIH (i.e., 60 hours/week) since 2010. 

54. Defendant Edens’s wife, Lynn Edens, is a member of PIH’s Board 

of Trustees.  The Edens family has donated between $100,000 and $1,000,000 to 

PIH every fiscal year from 2008-2012 and in 2015.6  

55. The Edens family and PIH’s ties are so significant that Defendant 

Edens’s daughter highlighted on national television that she was wearing her 

“lucky” PIH lapel pin next to her Milwaukee Bucks pin when she represented the 

Bucks at the 2014 NBA Draft lottery. PIH later gratefully acknowledged the 

national exposure in a Twitter post: 

                                           
6 Upon information and belief, the Edens also donated to PIH in 2013 and 2014, 
but the PIH Annual Reports from these years do not include major donor 
information.  
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56. The Edens family’s connection to PIH and Hoof Holstein 

specifically is very close.  The Edens family is not just an ordinary and 

unexceptional multi-million donor (if such a thing even exists, and it does not).  In 

2015, Chelsea Clinton wrote to Bill and Hillary Clinton about Edens's 

extraordinary support for PIH’s work in Haiti, including traveling to Haiti with Dr. 

Paul Farmer (PIH’s founder and Hoof Holstein’s boss) and Clinton.  Edens took 

the extraordinary step of providing space at the Miami airport that made PIH’s 

efforts to move goods by air and sea to Haiti possible.  

57. Since 2011, Hoof Holstein has also served as the Associate 

Director of the Global Health Delivery Partnership (“GHDP”) for the Department 

of Global Health and Social Medicine (“GHSM”) at Harvard Medical School.  

GHDP is a partnership between GHSM and PIH that trains healthcare professionals 

to deliver medical care to destitute populations worldwide. PIH’s founder, Dr. Paul 

Farmer, is the Chair of GHSM.  While Farmer appears as a member of the staff on 
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the GHSM website, Hoof Holstein does not.  Hoof Holstein’s role at GHDP is 

duplicative of her role at PIH because, according to PIH’s tax filings, she works 60 

hours a week at PIH.   

58. Farmer and Hoof Holstein consider Edens a vital “partner” in 

GHDP’s and PIH’s global healthcare efforts. Hoof Holstein edited a book written 

by Farmer, called Haiti after the Earthquake, and in the acknowledgements, Hoof 

Holstein and Farmer thank Edens specifically and call him a “partner.”   In a 2013 

article from a UK medical journal written, Farmer goes out of his way to 

acknowledge Edens:  “Finally, we thank . . . Wes Edens, Mala Gaonkar, and Bill 

Helman for making possible the work of the Global Health Delivery Partnership.”   

59. Hoof Holstein’s close relationship with the Edens family has 

translated into lucrative business opportunities for Hoof Holstein. In addition to 

serving on the New Senior board, Hoof Holstein also serves alongside Defendant 

Edens on the board of A&K Global Health.  Hoof Holstein’s New Senior director 

compensation of $150,000 alone is a material portion of her income.  According to 

PIH’s publicly available Form 990 tax returns, Hoof Holstein earned $72,500 from 

PIH in 2013, $106,002 from PIH in 2014, and $149,855 from PIH in 2015, for 

working 60 hours a week. Hoof Holstein therefore receives at least half of her 

income from her New Senior Board service.  It is also reasonable to infer that Hoof 
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Holstein receives similar compensation from A&K Global Health, which means 

that the vast majority of her compensation comes through her service on Fortress-

affiliated boards with Edens.  Hoof Holstein owes a majority of her income to 

Edens and Fortress. 

60. Defendant Virgis W. Colbert (“Colbert”) has served as a member 

of the Board of New Senior since October 2014.  Colbert was also a member of the 

Transaction Committee.  The same month that Edens made Colbert a director of 

New Senior, Edens invited Colbert to be a co-owner of the Milwaukee Bucks.  

61. Being part of an NBA ownership group creates a special and 

highly unusual financial and social relationship because of the prestige associated 

with an ownership stake and the extremely limited number of such opportunities.  

The NBA mandated the same month that Colbert joined the ownership group that 

no ownership group could exceed 25 owners and each owner had to own at least 

1%.  The relationship is also lucrative.  The prior owner of the Bucks reaped a 25-

fold gain on his investment, far exceeding the return of the S&P 500.   

62. Colbert made the investment in the Bucks through Partners for 

Community Impact, LLC (“PCI”).  Colbert did not disclose that he was a member 

of PCI or his ownership interest in the Milwaukee Bucks in his New Senior 

director questionnaire.  One of his co-investors in PCI described becoming an 
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owner of an NBA team as requiring going through an “extensive screening and 

vetting process,” and added:  “It’s a club.”  Edens set up an entity called “Fear The 

Deer LLC” through which he bought the Bucks and had other owners invest in the 

Bucks, including Colbert and PCI.  SEC filings for Fear The Deer list its address at 

1345 Avenue of the Americas, New York, NY, which is the same building where 

Fortress and New Senior are located.  The SEC filings also list Cameron 

MacDougal as the secretary for Fear The Deer.  As described herein, MacDougal is 

a managing director of Fortress and the general counsel of Fortress private equity 

group, and Secretary for New Senior. Despite his obvious conflicts, MacDougal 

nevertheless advised the Board of New Senior on the Holiday Acquisition.  And as 

described below, PCI was reportedly formed to facilitate Edens’s desire to build a 

new stadium in downtown Milwaukee.   

63. Defendant Stuart McFarland (“McFarland”) has served as a 

member of the New Senior Board since October 2014.  McFarland was also a 

member of the Transaction Committee.  Defendant McFarland also serves on the 

board of directors of Drive Shack alongside Edens.  McFarland has been on the 

Drive Shack Board since 2002, and previously was on the Board of Drive Shack’s 

predecessor beginning in 1998.  Fortress and Edens, with and through their 

affiliates, own approximately 8% of Drive Shack’s outstanding stock, and Fortress 



31 

 
{FG-W0445239.} 

is the manager of Drive Shack.  Through his service on the boards of Fortress-

managed companies, McFarland has earned significant fees.  Upon information 

and belief, in 2015, his service on the boards of Fortress-managed companies 

accounted for 60% of McFarland’s publicly reported income.7  McFarland has also 

filed with the SEC multiple Form 4s respecting his acquisitions or divestments of 

stock in companies unrelated to Fortress.  Tellingly, in some of those Form 4s, 

McFarland lists his address as “C/O FORTRESS INVESTMENT GROUP, 1345 

AVE OF THE AMERICAS 46TH FL, NEW YORK, NY 10105.”   

64. Defendants Edens, Givens, Colbert, Malone, McFarland, and 

Hoof Holstein are collectively referred to herein as the “Director Defendants.” 

  

                                           
7 According, to New Senior’s annual proxy filings, at the time of the Holiday 
Acquisition, McFarland held the following positions with for-profit entities: (i) 
Director of New Senior, (ii) Managing Partner of Federal City Capital Advisors 
LLC (“Federal City”); (iii) Director of Newcastle (now Drive Shack); (iv) Director 
of the Brookfield Investment Funds (“Brookfield”); and (v) Director of the New 
America High Income Fund (“New America”).  Based on public filings, in both 
2015 and 2016, McFarland earned: (i) $160,000 from New Senior; (ii) $135,000 
from Newcastle/Drive Shack; (iii) $155,000 from Brookfield; and (iv) $40,000 
from New America.   Therefore, approximately 60% of McFarland’s publicly 
reported income is derived from Fortress affiliated companies (New Senior and 
Newcastle/Drive Shack).  Furthermore, New Senior’s most recent proxy filing 
states that Federal City is now dormant, and thus it is likely that McFarland no 
longer derives any income from this entity. 
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SUBSTANTIVE ALLEGATIONS 

I. FORTRESS’S MATERIAL INTEREST IN THE HOLIDAY 
ACQUISITION 

65. As New Senior concedes, Fortress and Edens had “material 

interests in the Proposed Transaction” because “[t]he proposed transaction would 

result in an increase in total fees to the manager”:  

“(i) the manager would earn fees on equity raised by New Senior to 

purchase the Portfolio, and the amount of such equity is expected to be greater than 

the funds’ equity in the Portfolio,  

(ii) the fees on such equity would be at a rate of approximately 1.5% 

(plus potential incentive compensation depending on New Senior’s performance) 

compared to approximately 1.2% of equity for the funds,  

(iii) New Senior grants Fortress options in connection with any equity 

raise, (iv) New Senior would engage Holiday to manage the Portfolio, and  

(v) the funds are in the process of selling their investment in Holiday, 

and the sale of the Portfolio to New Senior would offset fees earned from the funds 

as a result of the Portfolio sale.”     

66. These benefits are best understood in the context of Fortress’s 

goal to shift more of its assets under management (“AUM”) from private equity 

funds to publicly-traded PCV’s such as New Senior that are externally managed by 
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Fortress. The advantage of the PCV-model is that Fortress can earn higher fees for 

longer time periods from its PCVs than it can earn from its private equity funds.  

Unlike Fortress’s PCVs, Fortress’s private equity funds generally have a maturity 

date and therefore, after a period of years, the funds need to liquidate substantially 

all of their assets in order to return capital to their investors.  As Defendant Givens 

explained in her September 2015 Interview: 

New Senior has been, and we expect it will continue to be, Fortress’ 
dedicated vehicle for investing in the seniors housing industry. While 
the private equity funds have a finite life to them, New Senior is one 
of the permanent capital vehicles at Fortress, given it is a public 
company with no time period upon which the equity has to be 
returned to investors. 

67. In a presentation given at the Credit Suisse Services Forum in 

February 2013, Fortress outlined the economic benefits of its “New Model” for its 

private equity business in which Fortress would transition from general buyout 

private equity funds to sector-focused funds and to PCVs, such as New Senior, that 

would be externally managed by Fortress.  Because a PCV like New Senior has a 

potentially unlimited life, the fee streams from PCVs are more valuable than fees 

from private equity funds, which only have limited durations.  In return for 

managing the PCVs, Fortress earns annual management fees ranging from 0.75% 

to 1.5% of its PCVs’ contributed capital or book equity as compared to the 1.2% 

weighted average (by AUM) management fee Fortress earns from its private equity 
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funds.  Fortress also earns an incentive fee generally equal to 25% of the operating 

results of the PCV in excess of a 10% hurdle rate while incentive fees from 

Fortress’s private equity funds are generally capped at 20%. Additionally, Fortress 

generally receives stock options in connection with each of the PCVs’ common 

stock offerings.    

68. The Management Agreement between FIG and New Senior 

conforms with these general standards.  The Management Agreement specifies that 

the base management fee is 1.5% per year of New Senior’s gross equity, which is 

defined to include the “aggregate offering price from stock offerings.” Similarly, 

the Management Agreement entitles Fortress to an incentive fee of 25% on returns 

above a specified threshold.  The Management Agreement also entitles Fortress to 

receive, upon the successful completion of an equity offering, options with respect 

to 10% of the number of shares sold in the offering with an exercise price equal to 

the offering price. 

69. Obviously, the more money Fortress manages, the more money it 

can make.  Thus, it is in Fortress’s best interests to raise as much money in these 

PCVs as possible in order to expand the total assets under management, and 

thereby maximize management fees.  Therefore, maximizing the fees it earns from 
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its PCVs, including New Senior, is Fortress’s chief aim, and such fees are material 

to Fortress.  

70. In an October 30, 2014 presentation titled “Private Equity and 

Permanent Capital Overview,” Fortress provided an “Illustrative Example” of 

“Permanent Capital Economics,” where Fortress represents that it can generate 

$375 million to $425 million of net market value for its stockholders from the fees 

it earns by serving “[a]s Permanent Capital Manager” to a PCV with $1 billion in 

invested capital.  Fortress’s second quarter 2015 earnings presentation includes 

New Senior in a list of PCVs to which Fortress has shifted assets in the first half of 

2015.  Combining just these assets together results in a billion dollars in present 

value.   

71. The shift in Fortress’s focus from private equity funds to PCVs is 

evident in the shift in its AUM over the last few years.  As of December 31, 2013, 

Fortress had $11.79 billion in AUM in private equity funds and only $3.722 billion 

in PCVs.  By June 30, 2016, PCVs had overtaken private equity funds in AUM, 

with $6.644 billion in PCVs and only $6.640 billion in private equity funds.  In a 

May 7, 2015 Fortress earnings call, just two days after the first Board meeting at 

which the Holiday Acquisition was discussed, Defendant Edens declared that 
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Fortress’s goal was to more than double the size of its PCV business by the end of 

the year.  

72. The income Fortress receives from its management of New 

Senior, including fees derived as a result of the Holiday Acquisition, is material.  

According to Fortress’s Form 10-K for the 2015 fiscal year, Fortress’s PCV’s 

earned $96.3 million in total management fees in 2015, a net increase of $26.9 

million from the $69.4 million in management fees earned by PCV’s in 2014.  The 

2015 Form 10-K further discloses that the $26.9 million increase in PCV 

management fees in 2015 was due to, among other things, “a $12.4 million 

increase due to a new management agreement with New Senior . . . as well as an 

increase in the New Senior average AUM as a result of equity raised.”  The equity 

raise to which the 2015 Form 10-K referred was the Secondary Offering 

consummated in connection with the Holiday Acquisition.  As explained further 

below, the fees from the Secondary Offering are in addition to the New Senior 

options Fortress received (which Fortress valued at $3 million) and approximately 

$4 million (or more) a year that New Senior pays Holiday to manage the Holiday 

Portfolio.  
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II. FORTRESS-AFFILIATED DIRECTORS AND OFFICERS INITIATE 
THE HOLIDAY ACQUISITION  

73. Fortress, through Givens, initiated, structured, and timed the 

Holiday Acquisition for the benefit of Fortress.  At the May 5, 2015 meeting of 

New Senior’s Board, Givens informed three members of the Board that Holiday 

had solicited bids for the sale of the Holiday Portfolio.8  Without seeking approval, 

Givens informed these Board members that “the Company expected to submit a 

bid.” 

74. On May 15, 2015, at the next Board meeting held to discuss the 

Holiday Portfolio, Edens conceded that he stood on both sides of the deal, and 

recused himself “from meetings” (but as explained below did not remove himself 

from other aspects the transaction) “given that the seller, Holiday Retirement 

(‘Holiday’) is majority owned by private equity funds managed by an affiliate of 

the Company’s manager.”  The full extent of Edens’s conflicts remains to be 

discovered.   In what should have been treated as a red flag by the Board, Edens 

                                           
8 Defendant Hoof Holstein was not in attendance.  Her absence and the reasons 
therefore are not stated.  In addition to four Fortress-affiliated members of New 
Senior’s management team — Givens, Chang, Hontang and MacDougall — four 
other individuals whose “Position/Affiliation” are listed as “Fortress” also 
attended, again without explanation.  Indeed, according to the Transaction 
Committee minutes, New Senior managers affiliated with Fortress and at least one 
other Fortress employee — Ivy Hernandez (“Hernandez”) — attended and 
participated in nearly all of the deliberations concerning the Holiday Acquisition.   
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has refused to answer questions posed in New Senior’s director questionnaire, 

including listing and describing “Interested Transactions with the Company” and 

“Perquisites and Other Compensation.”   

75. Despite her own position as a Managing Director at Fortress, and 

ownership interest in the funds that own Holiday, Givens did not recuse herself 

from the meeting or any other meeting.  Nor did the other Fortress-affiliated 

individuals who were in attendance at meetings. 

76. According to the May 15, 2015 Board minutes, Holiday had been 

liquidating its portfolio over the 1.5 years prior to the Holiday Acquisition in order 

to return capital to fund investors in the near term.”  As described above, the 

Fortress private equity fund that primarily owns Holiday had a January 2017 

maturity date, and it needed to sell its assets to be able to return the capital to its 

investors.  According to the documents produced in response to the Section 220 

demand, no other potential bidders made a final bid for the Holiday portfolio, so 

Fortress had New Senior complete the Holiday Acquisition. 

77. Givens informed the Board that she had submitted an opening bid 

on behalf of the Company to acquire the Holiday portfolio for $660 million 

without Board approval for that specific amount.  Givens described the prospective 
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sale of the Holiday Portfolio as an “auction,” and said “she expected the sales 

process to be very competitive.”  (Emphasis added.)  

78. At the May 15, 2015 Board meeting, Givens further disclosed (i) 

the financial characteristics of the Holiday portfolio, such as its occupancy rates, 

revenue sources, and projections of its future profitability; and (ii) that Fortress and 

its affiliates would manage the Holiday Portfolio post-acquisition.  

79. The Board did not receive any independent legal advice at the 

May 15, 2015 meeting.  Instead, remarkably, Givens instructed MacDougall — the 

General Counsel of Fortress Private Equity, which controlled Holiday — to 

advise the Board on the process for evaluating and approving the Holiday 

Acquisition.  Following MacDougall’s presentation, the Board agreed to establish a 

Transaction Committee. 

80. A slide presentation titled “New Senior Board Presentation: 

Proposed Transaction — Holiday 28 Portfolio,” reflected that the Holiday 

acquisition would be financed in part with a mix of debt and equity, but did not 

analyze the expected offering price of the equity, or the effect such an offering 

would have on New Senior’s stock price. 

81. At the May 18, 2015 Board meeting, Givens described the 

expected timing of the potential Holiday Acquisition, and again instructed 
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MacDougall to advise the Board on “the actions to be taken” by the Board in its 

evaluation of the Holiday Acquisition.  It was only at that point that the Board 

decided to retain Davis, Polk & Wardwell (“Davis Polk”) to represent the 

Transaction Committee, and determined that Defendants Malone, Colbert, and 

McFarland would serve as the members of the Transaction Committee.  Defendant 

Hoof Holstein indicated that she did not have time to participate as a member of 

the Transaction Committee (but, as discussed below, she eventually joined the 

Transaction Committee once the deal was almost finalized). 

82. At the May 19, 2015 Board meeting, the Board was informed, for 

the first time, that Givens had a conflict of interest due to an ownership interest in 

Holiday — at least four days after Givens had already submitted the Company’s 

opening bid for the Holiday portfolio.  Yet, the Board did not pause to consider 

whether Givens’s conflict tainted the process.  Instead, the Board allowed Givens 

to continue her conflicted negotiations, and passed a resolution forming the 

Transaction Committee to “oversee the Potential Transaction” that had already 

been initiated by Fortress and Givens.  The Board consciously decided to allow 

Givens to continue negotiating against her own employer, despite her prior failure 

to disclose the extent to which she stood on both sides of the Holiday Acquisition, 

because each member of the Board had deep ties to Fortress and/or Defendant 
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Edens.  None of these relationships were disclosed or discussed at the May 18 or 

19 meetings.   

III. FORTRESS-AFFILIATED DIRECTORS AND OFFICERS 
CONDUCT CONFLICTED NEGOTIATIONS AND PRESENT THE 
TRANSACTION COMMITTEE WITH A FAIT ACCOMPLI TO BE 
RUBBER-STAMPED BY ITS FINANCIAL ADVISOR 

83. After the board meeting on May 19, 2015 — but before the first 

meeting of the Transaction Committee on June 1, 2015 (see below) — Givens 

learned that the two other bidders for the Holiday Portfolio had dropped out.  Yet, 

despite learning that New Senior was the sole remaining bidder, and knowing that 

Holiday had an idiosyncratic need to sell, Givens inexplicably failed to take 

advantage of New Senior’s dramatically increased leverage. Instead, on May 29, 

2015, she reduced New Senior’s bid from $660 million to $640 million — a mere 

$20 million, or only 3% — without first advising the newly formed Transaction 

Committee of the dramatic change in circumstances (i.e., the exit of the other 

bidders) and seeking their input concerning a revised bid.  Before the Transaction 

Committee had even met for the first time, Givens unilaterally submitted a revised 

bid that ignored New Senior’s increased leverage, and thus substantially 

compromised New Senior’s negotiating position.   

84. In her September 2015 Interview, Givens presented herself as a 

disciplined buyer, stating that while New Senior expected “to continue to acquire 
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private pay seniors housing properties . . . we are focused on only doing the right 

deals, not just doing deals for the sake of doing deals.” Yet, as noted above, 

Givens proceeded in a completely undisciplined manner in connection with the 

Holiday Acquisition. It is reasonable to infer that she did so because she was 

beholden to Fortress and Edens.  Paying a lower price for the Holiday Portfolio 

would, in turn, have harmed Fortress and Edens for several reasons, including that 

the amount of New Senior equity raised to finance the Holiday Acquisition — on 

which Fortress collected management fees — would be lower.  Accordingly, the 

Fortress private equity funds that owned a majority of Holiday would receive a 

lower return on their investment in Holiday. 

85. On June 1, 2015, unaware that New Senior was the sole remaining 

bidder, and that Givens had already submitted a revised bid of $640 million, the 

Transaction Committee met for the first time. Givens and three other Fortress-

affiliated individuals attended (MacDougall, Cheng and Hernandez).9 

86. At that meeting, Givens advised the Transaction Committee that 

the two other supposed bidders besides New Senior had dropped out, that final bids 

were due on June 5, 2015, and that “she and her team had decided to reduce the 

                                           
9 Although numerous Fortress representatives attended this meeting, McFarland 
was absent. 
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Company’s bid for the Portfolio to $640 million (from $660 million) after 

discovering that the Company was likely to be the sole bidder.”  

87. Despite learning that New Senior was now the sole potential 

bidder, and knowing that Holiday had an urgent and idiosyncratic need to sell (i.e., 

to monetize Holiday’s assets in order to return capital to investors by the January 

2017 maturity date), the minutes of the June 1, 2015 Transaction Committee 

meeting reflect no discussion or debate concerning whether New Senior’s 

enhanced bargaining position warranted a substantially larger reduction than a 

mere $20 million in New Senior’s initial $660 million bid, which was made when 

the bidding was supposedly “highly competitive.” This is not surprising given that 

all of the members of the Transaction Committee either had divided loyalties or 

were beholden to Fortress and Edens. 

88. In particular, Malone certainly had no incentive to push back 

against Givens because getting too good a deal for New Senior on the Holiday 

Portfolio would reduce the size of the loan extended by Walker & Dunlop.  Indeed, 

an undated “June 2015” presentation reflecting New Senior’s reduced bid of $640 

million also indicated that New Senior had initially received a term sheet from 

Walker & Dunlop proposing a loan amount in the range of $430-$450 million.  

Ultimately, the Transaction Committee chaired by Malone approved a loan of 
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$464.7 million from Walker & Dunlop to help finance the Holiday Acquisition.  

There is no explanation in the minutes as to why the final amount borrowed from 

Walker & Dunlop exceeded the range initially projected even though New Senior’s 

final bid remained $640 million. 

89. Instead, at the June 1, 2015 meeting, Givens justified the revised 

$640 million bid as “derived by applying the capitalization rate implied by the 

purchase price for the last portfolio marketed by Holiday and sold to Northstar 

[Realty Finance Corporation (“Northstar”)], which was 6.1[%].”10  This analysis 

invites serious questions respecting the basis for the $660 million bid and was 

deeply flawed for several reasons, which highlights a key aspect of the unfairness 

of the price paid for the Holiday Portfolio and the process followed to determine 

that price.  

90. First, Givens failed to disclose whether Northstar was the only 

bidder for its asset purchase from Holiday, and it is reasonable to infer that it was 

not the only bidder, given that Givens never said that it was and that New Senior 

                                           
10 Generally speaking, a capitalization rate, or “cap rate,” is the ratio of Net 
Operating Income (“NOI”) to asset value, which Fortress appears to have pegged 
at the purchase price.  Thus, a higher cap rate means a buyer paid less for a 
particular income stream. For example, if the income stream of a particular asset is 
$20 million, and the buyer pays $100 million, then the cap rate is 20% ($20/$100). 
If the buyer pays $80 million, the cap rate would be 25% ($20/$80) (i.e., the buyer 
paid less). 
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operates in the same space.  If, as is likely, Northstar was not the only bidder and 

there was a competitive sale process, then the transaction between Northstar and 

Holiday was not comparable because the Northstar transaction was not a sole 

bidder/related party deal forged outside the crucible of the market. 

91.  Second, it also appears that the capitalization rate for the 

Northstar transaction was determined solely by Givens and never verified by 

anyone.  The financial advisor subsequently retained by the Transaction 

Committee — Greenhill & Co. (“Greenhill”) — was unable to independently 

verify it through public filings, press releases, and investor presentations, which 

calls into question the bona fides (and the source) of what was apparently the key 

input that was used to derive the Holiday Acquisition purchase price.  A second 

undated June 2015 presentation also obliquely states that as between capitalization 

rates “comparability may be limited as a result of differences in calculation.”       

92. Third, according to an undated June 2015 presentation titled 

“Transaction Committee Presentation: Holiday 28 Portfolio,” the assets underlying 

the Northstar deal had an occupancy rate of 90% as compared to 87.6% for the 

Holiday Portfolio (for the twelve months ended March 31, 2015). The same 

presentation also indicated that the Holiday Portfolio had cash and GAAP NOI of 

$35.446 million for the twelve months ended March 31, 2015.  When that is 
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divided by the $640 million purchase price of the Holiday Acquisition, it results in 

a cap rate of 5.5%, significantly lower than the 6.1% cap rate on the Northstar deal. 

This indicates that New Senior paid a premium for a portfolio with a lower 

occupancy rate than the portfolio acquired by Northstar (despite New Senior being 

the sole bidder and Northstar apparently bidding for its portfolio in a competitive 

auction). 

93. Fortress and Givens manufactured a higher projected (not actual) 

capitalization rate for the Holiday Acquisition in her presentations to the 

Transaction Committee by artificially inflating the projected (not actual) 

occupancy rate for the Holiday Portfolio by nearly 5%, which artificially inflated 

the projected NOI.  Specifically, Givens projected that the occupancy rate on the 

Holiday Portfolio would rise 4.9% from 87.6% as of March 31, 2015 to 92.5% by 

the end of 2016 (which raised projected NOI, and thus raised the cap rate, which 

made Givens’s bid look more favorable).  However, this projected increase in 

occupancy rate was made in bad faith because, as explained in the very same 

presentation, New Senior acquired a different 51-asset portfolio from Holiday in 

December 2013 and was only able to grow the occupancy rate by 1.1% in one year, 

from 89.5% in March 2014 to 90.6% in March 2015.  There was no basis to 

believe that New Senior would be able to outperform its own prior experience.  As 
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a result, New Senior vastly overpaid for the Holiday Acquisition, which is reflected 

in New Senior’s stock price decline at the time the Holiday Acquisition and the 

secondary offering was announced. 

94. Givens revealed her true expectations in her September 2015 

Interview, after the Holiday Acquisition closed, when Givens offered more 

realistic occupancy rate projections:   “[w]e [New Senior] expect to reach industry 

occupancy levels within two to three years of acquiring a portfolio.”  Givens 

acknowledged during that interview that at the time of the Holiday Acquisition the 

industry-wide average occupancy rate was 89.9%.  Thus, rather than the inflated 

projected increase in the occupancy rate of the Holiday Portfolio of 4.9% (from 

87.6% to 92.5%) that Givens invented when justifying New Senior’s $640 million 

bid to the Transaction Committee, Givens actually expected the Holiday 

Portfolio’s occupancy rate to take 2 to 3 years to achieve only a 2.3% increase 

(from 87.6% to 89.9%).    

95.  Aside from negotiating an inflated price for the Holiday 

Portfolio, Givens also favored the interests of Fortress, and acted against the 

interest of New Senior, in connection with negotiation of the management contract 

with Holiday to manage the Holiday Portfolio post-sale.  Givens not only gave a 

no-bid property management contract to Holiday, but also explained in the June 
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2015 presentation that Holiday would be retained to manage the portfolio on terms 

that were better for Holiday than certain other managers in the market.  Holiday 

would charge 5% of revenues plus an incentive fee based on exceeding an 

EBITDARM threshold,11 whereas certain other managers charge a fixed amount of 

only 3% of revenues and certain other managers receive no incentive fee.  As 

Givens conceded in her September 2015 Interview, there are only “some cases” 

where property managers are paid “an incentive fee based on performance.”  

Indeed, Holiday charges no incentive fee to New Senior for the “Hawthorn” 

property portfolio that New Senior purchased from Holiday.   

96. Curiously, the Transaction Committee never appears to have been 

told or to have asked whether there was any internal Holiday billing mechanisms 

or accounting metrics from which the value of the management of the portfolio to 

Holiday could be discerned (for example, if there was any accounting of the costs 

and benefits to Holiday of having a segment, subsidiary, or affiliate manage the 

portfolio for it and, if so, what those amounts were, before the sale to New Senior).  

Regardless, the Transaction Committee did not attempt to negotiate Holiday’s fees 

down, to interview other potential managers, or to ask for any other fee structures. 

                                           
11 EBITDARM is a non-GAAP measure that represents earnings before interest, 
taxes, depreciation, amortization, rent, and management fees.   
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New Senior had the ability to negotiate a better management agreement with 

Holiday (given the motivation to sell and absence of other bidders), but chose not 

to do so, which is unfair. 

97. Furthermore, based on the Section 220 production and public 

filings, the Board was never told what the full and final terms of the new Holiday 

management agreement would be before approving the Holiday Acquisition.  

Based on the Form 8-K in which New Senior announced the Holiday Acquisition, 

the threshold from which Holiday’s incentive fee is based had not yet been 

determined at the time of the announcement.  Specifically, the management 

agreement with Holiday entitles Holiday to an incentive fee equal to 20% of the 

annual EBITDARM that is in excess of the “Base Fee Amount.”  The Base Fee 

Amount is defined by referring to a “Schedule 7(a).”  However, Schedule 7(a) is 

blank and, based on the Section 220 Production, there is no indication the actual 

incentive threshold term was ever provided to the Board.  Therefore, the Board 

could not have been fully informed when it approved the Holiday Acquisition, as it 

did not know how much Holiday would be paid to continue to manage the Holiday 

Portfolio.   

98. Notably, Davis Polk — the law firm retained to represent the 

Transaction Committee on May 18, 2015 — did not attend the June 1, 2015, 
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meeting (which was nevertheless attended by Fortress Private Equity General 

Counsel MacDougall).12  Instead, at the June 1, 2015 meeting, despite Givens 

having already submitted a revised bid of $640 million on May 29, 2015, and 

indicating that she expected New Senior would be declared the winning bidder — 

essentially presenting the Transaction Committee with a fait accompli — Givens 

first recommended at that point that the Transaction Committee discuss with Davis 

Polk “the selection of a financial advisor and a timeline for reviewing and voting 

on the proposed transaction.”  

99. At the June 1 meeting, Givens also assured the Transaction 

Committee that “her team intended to negotiate certain purchase price adjustments, 

which would effectively increase the capitalization rate further,” but Givens 

subsequently negotiated only $5 million in capital expenditure adjustments, which 

amounts to less than 1% of the purchase price and which appears designed not to 

have reduced the face amount of the purchase price, thereby allowing Fortress to 

retain the benefits that flowed from, among other things, the equity issued in the 

Secondary Offering. 

                                           
12 According to the May 18, 2015 Board minutes, the full Board discussed and 
jointly made the decision to retain Davis Polk to represent the Transaction 
Committee.  The Transaction Committee did not independently select its own legal 
advisor. 
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100. At the June 2, 2015 meeting, Givens again informed the 

Transaction Committee that she had already submitted New Senior’s final bid of 

$640 million.  Incredibly, the Transaction Committee still had not yet hired a 

financial advisor to negotiate against Holiday or Fortress.  The Transaction 

Committee allegedly discussed the “process through which it had interviewed 

potential financial advisors,” but the minutes provide zero details on who these 

potential financial advisors were, if any, other than Greenhill.   

101. The materials produced by New Senior in response to Plaintiff’s 

Section 220 demand further undercut any assumption or inference that there was a 

legitimate and independent process leading to the decision to enter into the Holiday 

Acquisition.  The Section 220 production contains only one pitch book, which was 

prepared by Greenhill, the advisor that the Transaction Committee hired.  If there 

had been other pitch books evidencing a real selection process, New Senior would 

have produced them.  Had the Transaction Committee retained and consulted with 

Greenhill before the final bid for Holiday had been submitted, Greenhill could 

have advised on price negotiations, potentially resulting in a final bid that was 

much lower than $640 million.  Instead, the Transaction Committee employed 

Greenhill as a rubber stamp, only after the final bid had already been submitted. 
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102. At the June 3, 2015 meeting, Givens gave a presentation to 

Greenhill for the first time.  Givens noted that New Senior had determined that 

“agency financing was preferable” (an apparent reference to Freddie Mac financing 

that Walker & Dunlop would provide).  Givens also stated that the draft agreement 

with Holiday did not contain a financing contingency, another inexplicably 

favorable term for Holiday.  Givens did not provide a rationale for this dramatic 

“give” by New Senior, which is stunning knowing that Holiday had an urgent need 

to sell and that there were no other bidders for the Holiday Portfolio.  This term 

was especially problematic (for New Senior’s stockholders) because it meant that 

New Senior would be required to pay the full purchase price no matter the cost of 

financing, including the pricing of the Secondary Offering that eventually sent the 

unaffiliated stockholders’ equity into freefall.   

103. On June 10, 2015, Hoof Holstein began attending Transaction 

Committee meetings (but was only first designated a member of the Transaction 

Committee by resolution dated June 19, 2015 — three days before the transaction 

was announced). 

104. On June 16, 2015 — at a meeting that lasted less than two hours 

— Greenhill provided its analysis of the fairness of the Holiday Acquisition, 

including a discussion “of potential conflicts of interest relating to the Potential 
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Transaction involving Fortress, Holiday and/or management.” Greenhill’s 

presentation contained a slide describing in cursory fashion that New Senior plans 

to finance the deal with $430-$450 million in debt and “the remainder with an 

equity capital raise.”  A prior management presentation shows that the planned 

equity raise would total $250-$300 million in the aggregate, even though only 

$190-$210 million would be used for the Holiday Acquisition.  Nowhere does 

either the Greenhill presentation or prior management presentations disclose the 

actual or projected pricing of the equity offering, or its effect on New Senior’s 

stockholders or the stock price. 

105. Greenhill noted that it “had not performed any site visits of the 

properties to be acquired.” Interestingly, in her September 2015 Interview, Givens 

remarked (with emphasis added) that: 

I tour [New Senior’s] properties a lot. My background and how I grew up in 
the investment business taught me you have to be on the ground. You have 
to look, touch, feel and see things in order to be a good investor.  

My management philosophy is to get out there to see things, talk with 
people and hear what’s happening. If you always rely on summaries from 
people, you get part of what’s happening, but you don’t get the entire 
picture. I’m an avid believer in hitting the road and visiting our properties 
to see what’s going on. 

106. On June 21, 2015, Givens advised the Transaction Committee that 

she had negotiated $5 million for anticipated capital expenditures. After further 

discussion with their financial and legal advisors, the Transaction Committee 
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recommended that the Board approve the Holiday Acquisition.  In doing so, it 

noted that Givens owned an interest in the funds that own Holiday, and effectively 

conceded that she was incapable of independently and disinterestedly making a 

business judgment about the Holiday Acquisition, even though she had participated 

in her role as CEO in every step of the transaction, was the primary negotiator, and 

was the gatekeeper of information presented to the Transaction Committee.  The 

Board and Greenhill therefore could not have reasonably relied on the information, 

opinions, reports, or statements Givens made to the Transaction Committee, and 

could not have selected her to be the chief negotiator against Fortress with 

reasonable care. 

107. Notably, when the Board then met to vote on the Holiday 

Acquisition, based on the recommendation of the Transaction Committee, Givens 

abstained from voting.   Since Edens had already recused himself, the remaining 

members of the Board that voted to approve the Holiday Acquisition were the 

members of the Transaction Committee. 

108. After the Board approved the Holiday Acquisition, Givens 

advised that New Senior “expected to sign commitment letters with Freddie Mac 

the following day” in connection with the debt-financed portion of the transaction, 
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but conspicuously failed to provide any written analysis concerning the pricing of 

the Secondary Offering.          

IV. THE BOARD INEXPLICABLY ALLOWS THE TERMS OF THE 
EQUITY OFFERING TO BE DETERMINED BY EDENS AND 
GIVENS   

109. After the Board approved the asset purchase terms of the Holiday 

Acquisition on June 21, 2015, the Board inexplicably delegated the terms of the 

secondary equity offering to the two directors who admittedly had “material 

interests” in the offering, Edens and Givens.  That is, the Board resolved to appoint 

Edens and Givens as the sole members of a “Pricing Committee,” and deferred 

entirely to Edens and Givens concerning the terms of the offering, including the 

actual number of shares to be sold and the offering price.  As noted above, the 

Transaction Committee was never presented with any written analysis concerning 

the effect of the equity offering pricing on New Senior’s stockholders.  The Board 

also resolved to award options to Fortress equal to 10% of the number of shares 

sold in the Secondary Offering with an exercise price equal to the offering price.  

Leaving the terms of the equity pricing and issuance to Edens and Givens was a 

breach of fiduciary duty.     

110. On June 23, 2015, which was the day after New Senior announced 

the asset purchase, Edens and Givens met as the sole members of the New Senior 

“Pricing Committee.”  Edens and Givens resolved to issue $266,973,360 worth of 
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New Senior equity.  Edens and Givens overissued approximately $100 million in 

equity to skim from New Senior.  Only a portion of the equity raised would be 

used for the Holiday Acquisition, but the entire amount would inure to Fortress’s 

benefit, regardless of whether it was needed, because Fortress charged fees to New 

Senior in part based on New Senior’s gross equity.     

111. Despite their obvious and substantial conflicts, Edens and Givens 

were improperly allowed to be the sole members of the New Senior Pricing 

Committee and determined the pricing of the Secondary Offering.  By the end of 

June, Fortress caused New Senior to issue stock at a price $1.50 per share below 

the unaffected market price in order to benefit itself and Fortress insiders.13  Had 

Edens and Givens not overissued equity that was not needed for the Holiday 

Acquisition, the price per share would have been higher because cash sitting in the 

Company treasury will not generate returns like cash producing assets.  Edens and 

Givens also issued themselves stock.  The offering further damaged the stock 

price, which did not come as a surprise to Edens or Givens because they knew the 

Secondary Offering would come in well below the current market price, given that 

the Holiday Acquisition viewed as a whole was unfair. 

                                           
13 Specifically, Edens and Givens determined the $13.75 per share offering price 
on June 23, 2015.  The prior day, New Senior’s closing stock price was $15.25. 
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112. Notably, Greenhill was “not requested to and did not provide 

advice  . . . [on] any aspect of the Related Transactions[,]” which included the 

Secondary Offering.  (Emphasis added).  As such, Greenhill “express[ed] no 

opinion as to any aspect of the Related Transactions[,]” including the equity 

offering. (Emphasis added.)  In other words, Greenhill never opined on whether the 

entire Holiday Acquisition was fair to New Senior and its stockholders. 

113. The Board never revisited its decision to enter into the Holiday 

Acquisition, or questioned why Fortress, Edens, or Givens (or New Senior’s 

advisors) failed to disclose the enormous discount to the market price of New 

Senior that they knew would drag the entire stock price down. The Board never 

approached Fortress to ask for compensation for the damage caused by the 

Secondary Offering or the benefits Fortress was receiving as a result of the sale.  

The Board did nothing before or after it approved the transaction to ensure that the 

Secondary Offering was fair and would not harm New Senior’s stockholders, and 

instead delegated the entirety of the pricing of the Secondary Offering to Edens 

and Givens.    

114. Citigroup, which represented Holiday in the Holiday Acquisition, 

also stood on both sides of the transaction.  As the Board and Transaction 

Committee of New Senior were told, “Holiday engaged Citigroup to conduct a 
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sales process for the Portfolio.”  The prospectus for the Secondary Offering 

actually describes Citigroup as “an advisor to Fortress in connection with the 

[Holiday] Acquisition.”  The prospectus thus concedes that Fortress stood on both 

sides of the Holiday Acquisition.  The prospectus goes on to say that Citigroup will 

receive a customary fee for such services.  Sell-side investment banks typically 

receive a fee based on a percentage of the sales price, so the higher the price the 

greater Citigroup’s fee. 

115. Nonetheless, even though Citigroup was representing Holiday in 

the sale of the portfolio to New Senior, Citigroup then turned around and also 

served as one of the underwriters and joint book-running managers on the 

Secondary Offering conducted by New Senior to help finance the Holiday 

Acquisition.  Citigroup was the underwriter with respect to over 6 million shares, 

including shares it purchased pursuant to its overallotment option.  Citigroup 

purchased the shares for $13.26875 shares and resold them at the offering price of 

$13.75, resulting in an immediate gain of nearly $3 million.  Citigroup thus 

profited a second time from New Senior overpaying in the Holiday Acquisition 

through larger fees and the underwriters’ discount on the larger offering.   

116. Furthermore, the Board should not have relied on any advice from 

Skadden, Arps, Slate, Meagher & Flom LLP (“Skadden Arps”), which performed 
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work for both sides of the Holiday Acquisition.  The press release issued in 

connection with the Holiday Acquisition states in relevant part, “Skadden, Arps, 

Slate, Meagher & Flom LLP is acting as legal advisor to Holiday.”  Skadden Arps 

also served as a legal advisor to New Senior on the Secondary Offering, even 

though it was being conducted in order to finance an acquisition from its other 

client, Holiday.  As the Secondary Offering’s prospectus states in relevant part, 

“certain legal matters will be passed upon for us by Skadden, Arps, Slate, Meagher 

& Flom LLP, New York, New York.” 

117. Both Citigroup and Skadden Arps have long and deep connections 

to Fortress and its principal stockholders.  For example, in 2014 Fortress conducted 

a secondary offering wherein it sold over 23 million Class A shares for over $186 

million, and certain Fortress principals, including Defendant Edens, sold over 5 

million Class A shares for over $40 million.  Fortress then turned around and used 

its proceeds from the offering to purchase Fortress equity from the principals.  In 

that offering, Citigroup was one of the lead underwriters and Skadden Arps 

provided legal advice.  The offering prospectus even stated that “Skadden, Arps, 

Slate, Meagher and Flom LLP has represented us in the past and continues to 

represent us on a regular basis on a variety of legal matters.”  Moreover, when 
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Fortress’s funds acquired Holiday in 2006, Fortress used Citigroup as a debt 

financing source and turned to Skadden for legal advice. 

118. Fortress uniquely benefited from the Secondary Offering because 

it receives a permanent annual management fee from New Senior, based on the 

size of any stock offering by New Senior.  Thus, Fortress directly benefits from 

New Senior’s overpayment in the Holiday Acquisition, as that resulted in the need 

to conduct a large stock offering to help finance the purchase.  As noted above, in 

an October 30, 2014 presentation, Fortress provided an “Illustrative Example” of 

“Permanent Capital Economics,” where Fortress claims it can generate $375 

million to $425 million of net market value for its shareholders from the fees it 

earns by serving “[a]s Permanent Capital Manager” to a PCV with $1 billion in 

invested capital.  When these percentages are applied to the approximately $266 

million of invested capital generated by the Secondary Offering, Fortress could 

expect to generate additional market value for itself of $99.75 million to $113.05 

million.14  It is reasonable to infer that $100 million would be material to any 

company, but an increase in market value of $100 million would certainly be 

material to Fortress given that, on the date the Holiday Acquisition was announced, 

                                           
14 This does not even account for the income Fortress will continue to receive from 
Holiday’s continued management of the Holiday Portfolio. 
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it had a public market capitalization of only approximately $1.8 billion.  The 

materiality of the increase in present value to Fortress from the Holiday 

Acquisition must also be viewed as part of Fortress’s larger shift from private 

equity funds to PCVs.  In other words, the New Senior equity raise is itself 

material, but it is part of a larger plan by Fortress that is critical to its present value, 

which can be seen as equivalent (subject to certain adjustments) to its market 

capitalization. 

119. According to New Senior’s Form 10-K for the year ended 

December 31, 2015, the Company paid Fortress $14.3 million in management fees 

in 2015, up from $8.5 million in 2014.  The Form 10-K stated that “[t]he increase 

is primarily attributable to the [Secondary Offering].”  Similarly, according to the 

Form 10-Q for the quarter ended June 30, 2016, the management fees New Senior 

paid to Fortress in the first and second quarters of 2016 increased by $2.2 million 

as compared to the corresponding quarters in the prior year.  New Senior again 

primarily attributed the increase to the Secondary Offering.   

120. At the same time, New Senior’s existing stockholders were 

heavily diluted and saw their existing equity plummet.  On June 23, 2015, New 

Senior priced the Secondary Offering at $13.75 per share despite the fact that New 

Senior’s closing stock price on June 22 was $15.25.  The fact that the underwriters 
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exercised their overallotment option in full further shows that the Secondary 

Offering was inadequately priced. 

121. As required by the Management Agreement, the Manager (i.e. 

Defendant FIG, a Fortress affiliate) was granted an option, which does not expire 

for ten years, to acquire 2,011,409 New Senior shares at the $13.75 offering price.  

Assuming a trading price of $15.25 for New Senior stock, this resulted in an 

immediate windfall of $1.50 per share and an aggregate windfall of over $3 million 

to Fortress.  According to New Senior’s 10-Q for the quarter ended June 30, 2015, 

the options were worth $2.976 million.    

122. Edens also entered into a side agreement with New Senior that 

entitled him to directly purchase 72,727 shares in the Secondary Offering at the 

offering price, thus resulting in an immediate windfall of over $109,000 to Edens.  

New Senior also directed the underwriters to allocate 102,917 shares at the offering 

price to certain employees and officers of the Manager.  14,545 of these shares 

were allocated to Givens, resulting in an immediate windfall of nearly $22,000 

based on the prior trading price of New Senior stock.  While these amounts pale in 

comparison to the larger economics of the Holiday Acquisition and the options that 

were granted to FIG, they represent a blatant attempt by Defendants Edens and 

Givens to abuse their positions of power to skim further personal profits from New 
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Senior and its stockholders.  Not only did the Stock Offering dilute New Senior’s 

existing stockholders, it was designed so that Fortress and related individuals could 

personally profit from the discounted offering price. 

123. In May 2014, in a secondary offering, Fortress sold 19.4 million 

shares in Brookdale Senior Living, which is described in a New Senior 

management presentation as the largest senior housing operator.  Brookdale stock 

closed at $33.16 the day before the secondary offering, the offering price was $33 

per share, and the day of the offering Brookdale’s stock closed up at $33.25.  From 

this recent experience with a secondary offering from another company in the same 

industry, Fortress, Edens and Givens knew that a properly priced secondary 

offering to help fund a properly priced transaction should not require a deep 

discount of the Company’s market price.  Yet, the New Senior secondary offering 

was at a deep discount to the market price and substantially depressed the price of 

New Senior stock. 

124. The market recognized that the price New Senior paid for the 

Holiday Acquisition was unfair: 

a. First, because the Holiday Acquisition was so overpriced and 

designed to benefit Fortress at the expense of New Senior, the market recognized 

that it would harm the Company and depress its stock price.  As a result, the 
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indications of interest for the secondary offering were at a steep discount to the 

then market price of the stock. 

b. Second, in a letter to the Board, sent on September 29, 2015, Levin 

Capital Strategies L.P., which owned approximately 5.18% of New Senior’s 

outstanding stock at the time, made clear its belief that the equity offering was 

executed well below New Senior’s Net Asset Value.  As stated in the letter, Levin 

Capital Strategies believed that “the equity offering was mistimed and inopportune 

and doing an equity offering well below [Net Asset Value] was troubling.”  As a 

result, Levin Capital Strategies expressed concerns that “Fortress has little regard 

for the public shareholders.” 

125. What the market did not even know was that the Holiday 

Acquisition was so overpriced that New Senior was the only entity that submitted a 

final bid to acquire the assets. 

126. New Senior’s performance has declined since the Holiday 

Acquisition.  For example, New Senior’s net losses for the six months ending June 

30, 2016 increased to $49 million, compared to a net loss of $42 million for the six 

months ending June 30, 2015.  The price of New Senior stock has suffered since 

completing the Holiday Acquisition, and even New Senior’s most recent 10-K 

notes that New Senior’s total return performance has suffered greatly as compared 
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to the (i) S&P 500 Index, (ii) MSCI US REIT Index, and (iii) SNL US REIT 

Healthcare Index.   

127. While the overpriced Holiday Acquisition clearly harmed New 

Senior, it was designed to, and did in fact, benefit Fortress.  Fortress reported a 

$42.5 million net loss for the first half of 2016.  The $640 million New Senior paid 

for the Holiday Portfolio to bail out Fortress and the increased payments from New 

Senior as a result of the Holiday Acquisition (as noted, approximately $11 million 

during the first year) are highly material to Fortress.  The inflated price of the 

Holiday Acquisition also benefitted the Fortress private equity funds that own 

Holiday, which can pay a higher return to their investors, and thus higher fees to 

Fortress (which traditionally keeps 20% of the returns of its private equity funds 

above a hurdle rate).  

128. For the above reasons, Givens and the other Fortress-affiliated 

executives involved in negotiating the transaction had an incentive to overpay for 

the Holiday Portfolio. 

129. Moreover, Malone had no incentive to push Givens to negotiate 

for a lower price because that would reduce the size of the loan that New Senior 

required from Walker & Dunlop to finance the purchase. As a board member and 
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stockholder of Walker & Dunlop, Malone had an incentive not to question or 

challenge the bid submitted by Givens.   

DERIVATIVE ALLEGATIONS 

130. Plaintiff brings this action derivatively in the right and for the 

benefit of New Senior to redress the breaches of fiduciary duty and other violations 

of law by Defendants as alleged herein. 

131. Plaintiff has owned shares of New Senior stock continuously 

during the period of the misconduct described herein and continues to hold shares 

of New Senior stock. 

132. Plaintiff will adequately and fairly represent the interests of New 

Senior and its stockholders in enforcing and prosecuting the Company’s rights, and 

Plaintiff has retained counsel experienced in prosecuting this type of derivative 

action. 

DEMAND FUTILITY ALLEGATIONS 

133. Plaintiff did not make a demand on the Board to bring suit 

asserting the claims set forth herein because pre-suit demand would have been 

futile.  The facts alleged in the preceding paragraphs show that, at a minimum, 

reasonable doubt exists as to whether a majority of the Board was disinterested and 

independent, or whether the Holiday Acquisition was the product of a valid 

exercise of business judgment. 
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134. The New Senior Board presently consists of seven members, 

including Defendants Edens, Givens, Colbert, Malone, McFarland, and Hoof 

Holstein.  The seventh member of the Board is Robert F. Savage, who was 

appointed to the Board effective February 26, 2016, after the completion of the 

Holiday Acquisition, pursuant to a settlement agreement between the Company and 

Levin Capital. 

135. According to the Company’s proxy filings, New Senior itself 

considers Edens and Givens not to be independent directors.  Moreover, Edens and 

Givens undeniably had personal and material financial interests in the Holiday 

Acquisition that differed from the interests of New Senior’s stockholders.  They 

conceded as much in a presentation to the Transaction Committee in June 2015.  In 

a section of that presentation titled “Disclosure of Material Interests in the 

Proposed Transaction[,]” Edens disclosed that “[he] has material investments in 

both the parent of the manager [of New Senior and Holiday] and the funds [that 

own Holiday], and he serves as an officer and director of the manager and the 

parent of the manager, as well as an officer of the funds’ general partner.”  In that 

same section of the presentation, Givens disclosed that she is an “employee[] of the 

manager and ha[s] interests in Holiday through investments in the funds.”  Due to 

those conflicts, Edens recused himself from the Board meeting at which the Board 
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voted to approve the Holiday Acquisition, and Givens abstained from the vote to 

approve the Holiday Acquisition. 

136. Even if Givens did not have personal financial interests in the 

Holiday Acquisition, she still would be disabled from impartially considering a 

pre-suit demand because she is beholden to Edens and Fortress.  Givens depends 

upon Edens for her employment, with all of its attendant compensation and 

benefits, as a Managing Director of Fortress.  She also owes her employment as 

CEO of New Senior and her previous employment as CFO of another publicly 

traded Fortress-managed company, to Fortress and Edens, who appointed her to 

those positions pursuant to Fortress’s management agreements with those 

companies.       

137. As set forth in more detail supra ¶¶ 42-51, as a director of both 

New Senior and Walker & Dunlop, Malone had divided loyalties in connection 

with the Holiday Acquisition, and thus is not disinterested and not independent.  In 

particular, Malone was not incentivized to negotiate a lower price for the Holiday 

Portfolio because that would have reduced the size of the loan that Walker & 

Dunlop extended to finance the Holiday Acquisition.  

138. Further, by using his position on the New Senior board to secure 

substantial new business for Walker & Dunlop in connection with the Holiday 
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Acquisition, Malone secured his position on the Walker & Dunlop board and 

benefitted his holdings of Walker & Dunlop stock (which exceed his holdings of 

New Senior stock).  Malone thus had a personal, financial interest in the Holiday 

Acquisition that differed from the interests of New Senior’s stockholders, and he is 

not disinterested. 

139. Malone is also beholden to Fortress and Edens, and thus not 

independent.  Malone has deep ties to Fortress and Edens, including from his role 

as a former Managing Director of Fortress.  Through his service on the boards of 

Fortress-managed companies, Malone has earned substantial compensation and 

thus was not independent in connection with the Holiday Acquisition financing.  

By kowtowing to the interests of Fortress and Edens in the Holiday Acquisition, 

Malone secured for himself the promise of future payments for his service on the 

boards of Fortress-managed companies.  Moreover, Malone used his position on 

the New Senior board to obtain business for Walker & Dunlop, thus securing his 

position on the Walker & Dunlop board and benefiting his holdings of Walker & 

Dunlop stock.  Malone also had a personal, financial interest in the Holiday 

Acquisition that differs from the interests of New Senior’s stockholders.  By 

approving a transaction in which Fortress-affiliated funds received a windfall for 

the overpriced Holiday Portfolio, Malone stood to gain from the appreciation of his 
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substantial holdings of Walker & Dunlop and Fortress stock, which were over 30 

times larger than his New Senior stock holdings.  It is highly implausible that 

Malone would endanger his ongoing, economically advantageous relationship with 

Fortress and Edens by approving a lawsuit against them. 

140. Malone has a history of using his Board position at Nationstar, a 

Fortress-related company, to repay Edens for Malone’s former job at Fortress and 

his lucrative Board seats.  Edens has used his position at Fortress and its managed 

companies with Malone, to benefit himself and his investment in the Milwaukee 

Bucks, as a recent article in the Wall Street Journal makes clear: 

Wesley Edens, a Fortress co-founder and co-chairman, was part of a group 
that bought the Milwaukee Bucks for $550 million in 2014. The group 
sought public financing from the city and elsewhere to partially finance a 
new arena with a zinc exterior that would evoke Wisconsin's forests and 
rivers. 

The proposed use of taxpayer money ignited protests, and it didn't take long 
for Fortress to become enmeshed in the financing “fight.”  

A community organizer called Common Ground discovered Mr. Edens was 
the chairman of Nationstar Mortgage Holdings Inc., a publicly traded 
company majority-owned by Fortress. Nationstar serviced mortgages for 
thousands of Milwaukee homes, some of which had been foreclosed on and 
were in disrepair. Common Ground campaigned against the stadium 
financing, labeling Mr. Edens a “slumlord.” 

A few weeks before Milwaukee officials were to vote on the arena deal, 
Nationstar agreed to donate $30 million to help distressed homeowners in 
the city. 
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A spokeswoman for Nationstar said the move was unrelated to the city's 
approval of a new Bucks arena, which soon followed. She said Nationstar 
works with government agencies and nonprofits to find solutions for 
struggling homeowners, and the relationship with Milwaukee was no 
different. 

Mr. Edens, who has since stepped down as Nationstar chairman, declined to 
be interviewed. A spokesman for Fortress, Gordon Runt, said, “The notion 
that the city had special leverage in its negotiations with Nationstar is 
ridiculous,” adding: “Wes had nothing to do with the negotiations between 
the city and Nationstar and never addressed the matter with management.” 

Michael Murphy, a former president of Milwaukee's legislative body who 
met with Mr. Edens and was involved in negotiations with Nationstar, said 
Mr. Edens's dual role with the Bucks and with Fortress was an important 
factor in the city's extracting $30 million from Nationstar. 

“Certainly the timing was right for us to say, ‘You're going to do all this new 
development around Milwaukee...[so] take into consideration the city's 
neighborhoods,’ ” Mr. Murphy said. “If they had not made a contribution, 
what would the vote have been on the council? I'm not sure.” 

141. Hoof Holstein also lacks independence from Edens and Fortress.  

As described in more detail supra ¶¶ 52-59, Hoof Holstein would not cross the 

Edens family.  The Edens have contributed substantial sums and other unusual and 

extraordinary non-monetary support to PIH (as well as the Global Health Delivery 

Partnership), where Hoof Holstein is the Chief Partnership Integration Officer and 

Lynn Edens sits on the board of trustees.   

142. Hoof Holstein has leveraged her close relationship with the Edens 

family into directorships at Fortress-controlled healthcare-related companies — 

New Senior and A&K Global Health — that provide the majority of her income.  It 
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is highly implausible that Hoof Holstein would endanger that income and her 

ongoing, economically advantageous relationship with Edens in the global 

healthcare industry by approving a lawsuit against Edens and Fortress. 

143. As described in more detail supra ¶ 60-62, Colbert also lacks 

independence due to his co-ownership of the Milwaukee Bucks franchise with 

Edens.  Colbert was added to the New Senior Board the same month he became a 

co-owner of the Bucks.  The ownership of a professional sports franchise worth 

hundreds of millions of dollars involves close cooperation and detailed planning, 

indicative of a continuing, close relationship.  Colbert’s co-ownership of the Bucks 

with Edens indicates that Colbert would not be able to act impartially when 

deciding whether to move forward with a suit implicating Edens.  Owning an NBA 

team, is a prestigious and potentially lucrative business opportunity. It is 

reasonable to infer that Colbert would feel strong gratitude to Edens for making 

this unique opportunity available to him, and thus it is highly implausible that 

Colbert would reciprocate that special favor by approving a lawsuit against Edens 

and Fortress. 

144. Finally, McFarland is also not independent because he is 

dependent upon Fortress and Edens for his directorships of Fortress-managed 

companies, which account for 60% of McFarland’s publicly-reported income, as 
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explained in more detail supra ¶ 63.  Illustrating his close ties to Fortress are the 

multiple Form 4s he has filed with the SEC in which he lists a forwarding address 

in the “care of” Fortress.  Because the amount of his income attributable to 

directorships from Fortress-managed companies is material to McFarland, he is 

beholden to Fortress and Edens for the continued receipt of this compensation.  

Thus, McFarland is not independent. 

145. In sum, six members of New Senior’s seven-member Board are 

not disinterested and/or independent, and demand, therefore, is excused.    

COUNT I 
 

Claim for a Declaratory Judgment  

146. Plaintiff realleges each allegation above, as though fully set forth 

herein. 

147. Plaintiff brings this Count I derivatively on behalf of New Senior 

and directly against Defendants. 

148. Under the Delaware Declaratory Judgment Act, Delaware courts 

“have the power to declare rights, status, and other legal relations, whether or not 

further relief is or could be claimed.”  10 Del. C. § 6501.  According to the 

Delaware Declaratory Judgment Act, “[a] person . . . whose rights, status or other 

legal relations are affected by . . . contract . . . may have determined any question 

of construction or validity arising under the . . . contract . . . and obtain a 
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declaration of rights, status, or other legal relations thereunder.”  Id. § 6502.  The 

power of Delaware courts to grant declaratory relief is to “be liberally construed 

and administered.”  Id.  

149. Section 4 of the of the Management and Advisory Agreement 

dated as of November 16, 2014 between New Senior Investment Group Inc. and 

FIG LLC (the “Management Agreement”) (attached hereto as Ex. 1) provides that 

the “Manager,” FIG LLC and those it assigns its rights and duties, among other 

things, “shall act as agent of the Company in making, acquiring, financing, and 

disposing of Investments,” as well as “supervising the performance of 

professionals engaged by or on behalf of the Company.”   

150. Section 15 of the Management Agreement, titled “Termination for 

Cause,” provides that the Company can terminate the Management Agreement for 

cause:  

if any act of fraud, misappropriation of funds, or embezzlement 
against the Company or other willful violation of this Agreement by 
the Manager in its corporate capacity (as distinguished from the acts 
of any employees of the Manager which are taken without the 
complicity of the Principal) under this Agreement or in the event of 
any gross negligence on the part of the Manager in the performance of 
its duties under this Agreement.   
 

The “Principal” is defined in Section 14 as “Wesley R. Edens.”     
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151. Section 16 of the Management Agreement, titled “Action Upon 

Termination,” provides “[f]rom and after the effective date of the termination of 

this Agreement, pursuant to Sections 13, 14, or 15 of this Agreement, the Manager 

shall not be entitled to compensation for further services under this Agreement.”  

Section 16 further provides that Fortress will not be entitled to any “Termination 

Fee” if the Company terminates the Management Agreement for cause under 

Section 15.     

152. As a result of their relationship under Fortress’s umbrella of 

control and due to their employment by Fortress, all of the acts of Givens, Edens, 

and other Fortress employees are imputed to Fortress and FIG.  The acts of 

Fortress employees must be attributed to the entities for which they worked, acted 

on behalf of, and used while engaging in, at a minimum, gross negligence.   

153. Discovery has revealed rampant collusion, fraud, and gross 

negligence.  Among many other examples, in connection with the Holiday 

Acquisition, the Manager: 

a. secretly used stale and knowingly inflated projections provided by 

Holiday and sell-side Manager employees; 

b. passed these projections off as New Senior’s own projections;  
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c. relied on individuals working for Fortress on the sell-side to provide 

several sets of projections and other information that was then pasted into 

Board presentations, without question or verification; 

d. invited those running the sell-side auction for the Manager to attend 

Transaction Committee meetings on the buy-side; 

e. relied on information that was widely-known within the Manager to be 

faulty;  

f. relied on data that the Manager knew in real-time was not accurate;  

g. did nothing to adjust the projections when being alerted to the true facts 

by Manager employees;  

h. concealed the fact of the sell-side Manager employees’ involvement; 

i. allowed the sell-side Manager employees to work on buy-side Board 

presentations;  

j. told Givens to create a “tight” timeline to prevent other bidders from 

discovering the truth about the portfolio, while creating the appearance of 

an “auction;”  

k. allowed Givens to design the sell-side auction timeline and then allowed 

her to be the sole person to “negotiate” for New Senior against Edens 
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(Givens then admitted at her deposition that she did not really “negotiate” 

at all);  

l. allowed Edens to determine the bids New Senior would make after he 

claimed to have recused himself from the transaction;  

m. invited Edens to a Transaction Committee meeting after he had recused 

himself (which was the only meeting he attended, ever, even before he 

had recused himself);  

n. tipped Givens to the other bidders’ bids before New Senior made its first 

bid to allow the Manager’s employees to overbid and scare off other 

bidders;  

o. allowed Edens to work on the sell-side for the Fortress funds that owned 

Holiday;  

p. told Manager employees and advisors to stand on both sides of the deal; 

q. never implemented any informational walls, which gave unfettered 

access to New Senior’s information about the deal to Manager employees 

working on the sell-side; 

r. concealed these and other facts from the public, and in many cases, the 

outside directors; and  
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s. never investigated its own gross negligence after complaints by 

numerous investors. 

(See, e.g., Exs. 2-34 attached hereto.) 

154. As a direct and proximate result of the Manager’s gross 

negligence, fraud, and/or misappropriation, New Senior is and was entitled to 

terminate the Management Agreement for cause and not pay anything to Fortress.  

COUNT II 
 

Claim for Breach of Fiduciary Duty 
(Against the Director Defendants) 

155. Plaintiff realleges each allegation above, as though fully set forth 

herein. 

156. Plaintiff brings this Count II derivatively on behalf of New 

Senior. 

157. By virtue of their positions as directors of New Senior, the 

Director Defendants owe fiduciary duties of care and loyalty to New Senior and its 

stockholders.  In contemplating, formulating, structuring, approving, and executing 

the Holiday Acquisition, the Director Defendants breached their fiduciary duty of 

loyalty to the Company. 

158. The Director Defendants breached their fiduciary duties by failing 

to evaluate the Holiday Acquisition fairly, approving the Holiday Acquisition at an 
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excessive and inequitable price, and allowing the Company to issue New Senior 

stock at a discount to Fortress affiliated entities and individuals. 

159. The Director Defendants did not exercise independence in 

approving the Holiday Acquisition, which unfairly enriched Fortress, Fortress-

affiliated entities, and Fortress-affiliated individuals at the expense of New Senior 

and its public stockholders, whose shares have been diluted and devalued.  As a 

result, the Director Defendants must, but cannot, show that the Holiday 

Acquisition is entirely fair to New Senior and its public shareholders.  

160. Givens and Edens directly participated in the Holiday Acquisition.  

Givens and Edens exercised control over the acquisition process, and were duty 

bound to act in an entirely fair manner, but abused their positions by using New 

Senior to enter into unfair transactions to benefit themselves and Fortress at New 

Senior’s and New Senior’s stockholders’ expense.  Givens and Edens did not 

remove themselves from having any influence on the process.   Givens stood on 

both sides of the Holiday Acquisition because, among other reasons, she negotiated 

the transaction for New Senior against Fortress, where she was a managing 

director.  Givens and Edens directly participated in the Holiday Acquisition by 

initiating, managing, and approving the terms of the secondary offering.  Givens 

and Edens engaged in self-dealing. 
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161. As a direct and proximate result of the foregoing breaches of 

fiduciary duty, New Senior has sustained damages, as alleged herein.  Moreover, 

New Senior is entitled to equitable relief, including but not limited to the 

cancellation of options. 

COUNT III 
 

Claim for Breach of Fiduciary Duty  
(Against Defendant Givens as an Officer) 

162. Plaintiff realleges each allegation above, as though fully set forth 

herein. 

163. Plaintiff brings this Count III derivatively on behalf of New 

Senior. 

164. By virtue of her position as CEO of New Senior, Defendant 

Givens owes fiduciary duties of care and loyalty to New Senior and its 

stockholders.  In formulating, structuring, negotiating, and executing the Holiday 

Acquisition, Defendant Givens breached her fiduciary duty of care and loyalty to 

the Company.   

165. Defendant Givens did not exercise independence in negotiating 

and structuring the Holiday Acquisition, which unfairly enriched Fortress affiliated 

entities and individuals at the expense of New Senior and its public stockholders, 

whose shares have been diluted and devalued.  As a result, Director Givens must, 
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but cannot, show that the Holiday Acquisition is entirely fair to New Senior and its 

public stockholders.  

166. As an officer of New Senior, Defendant Givens is not entitled to 

exculpation in accordance with 8 Del. § 102(b)(7).   

167. As a direct and proximate result of the foregoing breaches of 

fiduciary duty by Defendant Givens, New Senior has sustained damages, as alleged 

herein.  Moreover, New Senior is entitled to equitable relief, including but not 

limited to the cancellation of options or shares. 

COUNT IV 
 

Claim for Aiding and Abetting the  
Director Defendants and Defendant Givens’s Breaches  

of Fiduciary Duty (Against Fortress, Holiday, FIG, FOE I, and FIG Corp.) 

168. Plaintiff realleges each allegation above, as though fully set forth 

herein. 

169. Plaintiff brings this Count IV derivatively on behalf of New 

Senior. 

170. Defendants Fortress, FIG, FOE I, Holiday, and FIG Corp. were 

aware of the Director Defendants’ and Givens’s fiduciary duties to New Senior 

stockholders to not put self-interest and personal or other considerations ahead of 

the interests of New Senior and its stockholders.   
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171. As a result of their relationship under Edens’s umbrella of control 

and due to their employment, all of Givens’s and Edens’s acts are imputed to 

Fortress, FIG, FOE I, Holiday, and FIG Corp.  Fortress, FIG, FOE I, Holiday, and 

FIG Corp. were the mechanisms through which Edens and Givens accomplished 

the expropriation. Those entities are liable for having aided and abetted Edens’s 

and Givens’s breach of fiduciary duty. Edens’s and Givens’s knowledge must be 

attributed to the entities that they controlled, worked for, acted on behalf of, and 

used to effectuate the breaches of duty.   

172. By agreeing to the Holiday Acquisition, which was designed to 

benefit Fortress, Edens, and its affiliates (including FIG, FOE I, Holiday, and FIG 

Corp.), the Director Defendants and Givens breached their fiduciary duties.  By 

orchestrating the Holiday Acquisition for their own benefit, Defendants Fortress, 

FIG, FOE I, and FIG Corp. aided and abetted the Director Defendants’ and 

Givens’s breaches of fiduciary duties.   

173. Defendants Fortress, FIG, FOE I, Holiday, and FIG Corp. had 

knowledge of, provided substantial assistance in, and knowingly participated in 

these breaches of fiduciary duties.    

174. As a direct and proximate result of the Director Defendants’ and 

Defendant Given’s conduct, New Senior has sustained damages, as alleged herein.    
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiff demands judgment as follows: 

a) For an order deeming this action to be a proper derivative action and 

Plaintiff to be a proper and adequate derivative plaintiff; 

b) For an order declaring the Holiday Acquisition is not entirely fair and 

is a breach of the fiduciary duties of the Director Defendants and 

Defendant Givens, and therefore any agreement arising therefrom is 

unlawful and unenforceable; 

c) For an order rescinding the Holiday Acquisition and/or awarding 

damages to New Senior; 

d) For an order directing that the Defendants account to Plaintiff and 

New Senior for all damages, plus interest, caused to New Senior and 

account for and disgorge all profits and any special benefits obtained 

as a result of their unlawful conduct;  

e) For an order awarding the costs and disbursements of this Action, 

including a reasonable allowance for the fees and expenses of 

Plaintiff’s attorneys and experts;  

f) For an order declaring that the Manager engaged in gross negligence 

or fraud, embezzlement, misappropriation of funds, and/or willful 

violation of the Management Agreement and that the Company is and 



84 

 
{FG-W0445239.} 

was entitled to terminate the Management Agreement for cause and 

without the payment of any Termination Fee or other payment; and  

g) For an order granting such other and further relief as the Court deems 

appropriate.   
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	20. The Holiday Acquisition was disloyal and not entirely fair.

	PARTIES
	I. Plaintiff
	21. Plaintiff John Cumming (“Cumming”) is, and at all relevant times has been, a holder of common stock of New Senior.  Plaintiff Cumming will continue to hold New Senior stock through the resolution of this action.

	II. Nominal Defendant
	22. Nominal Defendant New Senior Investment Group Inc. (“New Senior” or the “Company”) is a Delaware corporation headquartered in New York, New York.  New Senior is a publicly-traded REIT (NYSE:SNR) with a portfolio of 154 properties located across th...
	23. New Senior was originally formed as Newcastle Senior Living Holdings LLC, a wholly owned subsidiary of Drive Shack, formerly known as Newcastle (another publicly-traded REIT externally managed, advised, and controlled by Fortress), and subsequentl...
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	28. Fortress also installed Fortress-affiliated personnel as the senior management of New Senior.  In conjunction with the Spin Off, New Senior entered into a management agreement (“Management Agreement”) with Fortress’s subsidiary, FIG LLC, pursuant ...
	The Management Agreement also provides FIG LLC with the authority to appoint the officers of the Company.  According to Section 3(a) of the Management Agreement, the Manager provides “a management team, including a Chief Executive Officer and a Chief ...
	29. As Defendant Givens stated in an interview with Seniors Housing Business published in September 2015 (“September 2015 Interview”), “New Senior has no employees. We are all employees of the manager, Fortress.”  At the time of the Holiday Acquisitio...
	30. The following chart summarizes the affiliations of New Senior’s management at the time of the Holiday Acquisition with Fortress:
	31. Defendant FIG LLC (“FIG” or the “Manager”) is the manager of New Senior pursuant to the Management Agreement, and is controlled by Fortress.  FIG is a subsidiary of Fortress, and FIG’s sole managing member is Defendant Fortress Operating Entity I....
	32. Defendant Fortress Operating Entity I LP (“FOE I”) owns all of the outstanding interests of FIG, and is the sole managing member of FIG, and thus controls FIG.
	33. FIG Corporation (“FIG Corp.”) is the sole general partner of FOE I. FIG Corp. and the three Fortress “Principals” (i.e., Edens, Peter L. Briger, Jr., and Randal A. Nardone) own 100% of the limited partnership interests in FOE I. FIG Corp. is a who...
	34. Defendants Fortress, FIG, FOE I, and FIG Corp. are collectively referred to herein as “Fortress.”
	35. Fortress, FIG, FOE I, FIG Corp., Drive Shack, and New Senior all operate out of the same offices at 1345 Avenue of the Americas in New York.
	36. Defendant Holiday is the second largest private owner and operator of independent living communities for seniors in the United States.  As Defendant Givens stated in her September 2015 Interview, “Fortress has a long-standing relationship with Hol...
	37. Defendant Edens has been Chairman of the Board of New Senior since October 2014.  Edens is part of a control group of three individuals that Fortress describes as “the Principals,” who own approximately 45% of Fortress’s voting stock.  As conceded...
	38. Edens is responsible for Fortress’s private equity and publicly traded alternative investment businesses, which include both Holiday and New Senior.  In 2015, Edens received $13.4 million in total compensation from Fortress.  As New Senior and For...
	39. In 2011, Fortress founded A&K Global Health LLC (“A&K Global Health”) with Abercrombie & Kent (a leading luxury travel operator majority-owned by Fortress until it sold its interest to a Chinese company in July 2016). A&K Global Health is a leadin...
	40. In 2014, Edens purchased the Milwaukee Bucks of the National Basketball Association, and invited Defendant Virgis W. Colbert to join the ownership group the same month that Edens invited Colbert to join the New Senior Board.  Edens, at the time of...
	41. Defendant Givens has served as the Chief Executive Officer of New Senior and as a member of the Board since October 2014.  Givens works for Edens in Fortress’s Private Equity group, serving as a Managing Director, where she has been responsible fo...
	42. Defendant Michael D. Malone (“Malone”) has served as a member of the Board of New Senior since October 2014.  Malone was also the Chairman of the “Transaction Committee” that the Board formed after Givens submitted an initial bid of $660 million f...
	43. From 2008 until 2012, Malone served as a Managing Director of Fortress, where he was in charge of the Charlotte, North Carolina office and responsible for the business of the capital formation group in the southeast and southwest regions of the Un...
	44. Malone owns substantial holdings of Fortress stock.  As of the date the Board approved the Holiday Acquisition, Malone had stock in Fortress worth nearly 30 times the value of the stock he owned in New Senior.  According to Malone’s 2015 Directors...
	45. Malone also serves as a member of boards of directors for other Fortress-affiliated companies, including sitting on the Nationstar board since 2012.  FIF HE Holdings LLC (“FIF HE”), which is primarily owned by private equity funds managed by FIG, ...
	46. As Fortress’s designee on the Nationstar Board, Malone allowed Nationstar to make a $30 million donation for mortgage relief in the Milwaukee area to help Edens and Defendant Colbert obtain public financing for a new arena in Milwaukee for the Buc...
	47. Malone has also been a director at Walker & Dunlop, a publicly-traded commercial real estate lender, since November 2012.  On June 7, 2012, Fortress sold one of its portfolio companies to Walker & Dunlop for largely stock consideration, and became...
	48. On April 1, 2015, Walker & Dunlop closed on the largest deal in its 77 year history—originating $670 million in loans to New Senior under the Freddie Mac Seller/Servicer Program.3F    New Senior’s management, all of whom were Fortress employees, f...
	49. New Senior then tapped Walker & Dunlop to provide financing for the Holiday Acquisition.  In August 2015, Walker & Dunlop issued another press release to announce that it had originated a new $464,680,000 “Freddie Mac” loan to New Senior secured b...
	50. At the time of the Holiday Acquisition and based on the ownership interests disclosed in Walker & Dunlop’s 2015 Annual Proxy Statement, Malone held ownership interests in Walker & Dunlop worth over $225,000, significantly more than the value of hi...
	51. From 2012 to 2015, Malone earned nearly $1.7 million in director fees for his service on the boards of Fortress-managed companies.  Malone does not have full-time employment, and this director compensation, along with Malone’s past compensation as...
	52. Defendant Cassia van der Hoof Holstein (“Hoof Holstein”) has served as a member of the New Senior Board since October 2014.  Hoof Holstein was inexplicably added to the Transaction Committee pursuant to a written consent dated June 19, 2015 — a me...
	53. Since 2009, Hoof Holstein has served as the Chief Partnership Integration Officer for Partners in Health (“PIH”), a nonprofit medical organization that relies on charitable donations to fund its healthcare initiatives, which include providing free...
	54. Defendant Edens’s wife, Lynn Edens, is a member of PIH’s Board of Trustees.  The Edens family has donated between $100,000 and $1,000,000 to PIH every fiscal year from 2008-2012 and in 2015.5F
	55. The Edens family and PIH’s ties are so significant that Defendant Edens’s daughter highlighted on national television that she was wearing her “lucky” PIH lapel pin next to her Milwaukee Bucks pin when she represented the Bucks at the 2014 NBA Dra...
	56. The Edens family’s connection to PIH and Hoof Holstein specifically is very close.  The Edens family is not just an ordinary and unexceptional multi-million donor (if such a thing even exists, and it does not).  In 2015, Chelsea Clinton wrote to B...
	57. Since 2011, Hoof Holstein has also served as the Associate Director of the Global Health Delivery Partnership (“GHDP”) for the Department of Global Health and Social Medicine (“GHSM”) at Harvard Medical School.  GHDP is a partnership between GHSM ...
	58. Farmer and Hoof Holstein consider Edens a vital “partner” in GHDP’s and PIH’s global healthcare efforts. Hoof Holstein edited a book written by Farmer, called Haiti after the Earthquake, and in the acknowledgements, Hoof Holstein and Farmer thank ...
	59. Hoof Holstein’s close relationship with the Edens family has translated into lucrative business opportunities for Hoof Holstein. In addition to serving on the New Senior board, Hoof Holstein also serves alongside Defendant Edens on the board of A&...
	60. Defendant Virgis W. Colbert (“Colbert”) has served as a member of the Board of New Senior since October 2014.  Colbert was also a member of the Transaction Committee.  The same month that Edens made Colbert a director of New Senior, Edens invited ...
	61. Being part of an NBA ownership group creates a special and highly unusual financial and social relationship because of the prestige associated with an ownership stake and the extremely limited number of such opportunities.  The NBA mandated the sa...
	62. Colbert made the investment in the Bucks through Partners for Community Impact, LLC (“PCI”).  Colbert did not disclose that he was a member of PCI or his ownership interest in the Milwaukee Bucks in his New Senior director questionnaire.  One of h...
	63. Defendant Stuart McFarland (“McFarland”) has served as a member of the New Senior Board since October 2014.  McFarland was also a member of the Transaction Committee.  Defendant McFarland also serves on the board of directors of Drive Shack alongs...
	64. Defendants Edens, Givens, Colbert, Malone, McFarland, and Hoof Holstein are collectively referred to herein as the “Director Defendants.”
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	SUBSTANTIVE ALLEGATIONS
	I. FORTRESS’S MATERIAL INTEREST IN THE HOLIDAY ACQUISITION
	65. As New Senior concedes, Fortress and Edens had “material interests in the Proposed Transaction” because “[t]he proposed transaction would result in an increase in total fees to the manager”:
	“(i) the manager would earn fees on equity raised by New Senior to purchase the Portfolio, and the amount of such equity is expected to be greater than the funds’ equity in the Portfolio,
	(ii) the fees on such equity would be at a rate of approximately 1.5% (plus potential incentive compensation depending on New Senior’s performance) compared to approximately 1.2% of equity for the funds,
	(iii) New Senior grants Fortress options in connection with any equity raise, (iv) New Senior would engage Holiday to manage the Portfolio, and
	(v) the funds are in the process of selling their investment in Holiday, and the sale of the Portfolio to New Senior would offset fees earned from the funds as a result of the Portfolio sale.”
	66. These benefits are best understood in the context of Fortress’s goal to shift more of its assets under management (“AUM”) from private equity funds to publicly-traded PCV’s such as New Senior that are externally managed by Fortress. The advantage ...
	67. In a presentation given at the Credit Suisse Services Forum in February 2013, Fortress outlined the economic benefits of its “New Model” for its private equity business in which Fortress would transition from general buyout private equity funds to...
	68. The Management Agreement between FIG and New Senior conforms with these general standards.  The Management Agreement specifies that the base management fee is 1.5% per year of New Senior’s gross equity, which is defined to include the “aggregate o...
	69. Obviously, the more money Fortress manages, the more money it can make.  Thus, it is in Fortress’s best interests to raise as much money in these PCVs as possible in order to expand the total assets under management, and thereby maximize managemen...
	70. In an October 30, 2014 presentation titled “Private Equity and Permanent Capital Overview,” Fortress provided an “Illustrative Example” of “Permanent Capital Economics,” where Fortress represents that it can generate $375 million to $425 million o...
	71. The shift in Fortress’s focus from private equity funds to PCVs is evident in the shift in its AUM over the last few years.  As of December 31, 2013, Fortress had $11.79 billion in AUM in private equity funds and only $3.722 billion in PCVs.  By J...
	72. The income Fortress receives from its management of New Senior, including fees derived as a result of the Holiday Acquisition, is material.  According to Fortress’s Form 10-K for the 2015 fiscal year, Fortress’s PCV’s earned $96.3 million in total...

	II. fortress-affiliated directors and officers initiate the holiday acquisition
	73. Fortress, through Givens, initiated, structured, and timed the Holiday Acquisition for the benefit of Fortress.  At the May 5, 2015 meeting of New Senior’s Board, Givens informed three members of the Board that Holiday had solicited bids for the s...
	74. On May 15, 2015, at the next Board meeting held to discuss the Holiday Portfolio, Edens conceded that he stood on both sides of the deal, and recused himself “from meetings” (but as explained below did not remove himself from other aspects the tra...
	75. Despite her own position as a Managing Director at Fortress, and ownership interest in the funds that own Holiday, Givens did not recuse herself from the meeting or any other meeting.  Nor did the other Fortress-affiliated individuals who were in ...
	76. According to the May 15, 2015 Board minutes, Holiday had been liquidating its portfolio over the 1.5 years prior to the Holiday Acquisition in order to return capital to fund investors in the near term.”  As described above, the Fortress private e...
	77. Givens informed the Board that she had submitted an opening bid on behalf of the Company to acquire the Holiday portfolio for $660 million without Board approval for that specific amount.  Givens described the prospective sale of the Holiday Portf...
	78. At the May 15, 2015 Board meeting, Givens further disclosed (i) the financial characteristics of the Holiday portfolio, such as its occupancy rates, revenue sources, and projections of its future profitability; and (ii) that Fortress and its affil...
	79. The Board did not receive any independent legal advice at the May 15, 2015 meeting.  Instead, remarkably, Givens instructed MacDougall — the General Counsel of Fortress Private Equity, which controlled Holiday — to advise the Board on the process ...
	80. A slide presentation titled “New Senior Board Presentation: Proposed Transaction — Holiday 28 Portfolio,” reflected that the Holiday acquisition would be financed in part with a mix of debt and equity, but did not analyze the expected offering pri...
	81. At the May 18, 2015 Board meeting, Givens described the expected timing of the potential Holiday Acquisition, and again instructed MacDougall to advise the Board on “the actions to be taken” by the Board in its evaluation of the Holiday Acquisitio...
	82. At the May 19, 2015 Board meeting, the Board was informed, for the first time, that Givens had a conflict of interest due to an ownership interest in Holiday — at least four days after Givens had already submitted the Company’s opening bid for the...

	III. fortress-affiliated directors and officers conduct conflicteD negotiations and PRESENT THE TRANSACTION COMMITTEE WITH A FAIT ACCOMPLI TO BE rUBBER-STAMPED BY ITS FINANCIAL ADVISOR
	83. After the board meeting on May 19, 2015 — but before the first meeting of the Transaction Committee on June 1, 2015 (see below) — Givens learned that the two other bidders for the Holiday Portfolio had dropped out.  Yet, despite learning that New ...
	84. In her September 2015 Interview, Givens presented herself as a disciplined buyer, stating that while New Senior expected “to continue to acquire private pay seniors housing properties . . . we are focused on only doing the right deals, not just do...
	85. On June 1, 2015, unaware that New Senior was the sole remaining bidder, and that Givens had already submitted a revised bid of $640 million, the Transaction Committee met for the first time. Givens and three other Fortress-affiliated individuals a...
	86. At that meeting, Givens advised the Transaction Committee that the two other supposed bidders besides New Senior had dropped out, that final bids were due on June 5, 2015, and that “she and her team had decided to reduce the Company’s bid for the ...
	87. Despite learning that New Senior was now the sole potential bidder, and knowing that Holiday had an urgent and idiosyncratic need to sell (i.e., to monetize Holiday’s assets in order to return capital to investors by the January 2017 maturity date...
	88. In particular, Malone certainly had no incentive to push back against Givens because getting too good a deal for New Senior on the Holiday Portfolio would reduce the size of the loan extended by Walker & Dunlop.  Indeed, an undated “June 2015” pre...
	89. Instead, at the June 1, 2015 meeting, Givens justified the revised $640 million bid as “derived by applying the capitalization rate implied by the purchase price for the last portfolio marketed by Holiday and sold to Northstar [Realty Finance Corp...
	90. First, Givens failed to disclose whether Northstar was the only bidder for its asset purchase from Holiday, and it is reasonable to infer that it was not the only bidder, given that Givens never said that it was and that New Senior operates in the...
	91.  Second, it also appears that the capitalization rate for the Northstar transaction was determined solely by Givens and never verified by anyone.  The financial advisor subsequently retained by the Transaction Committee — Greenhill & Co. (“Greenhi...
	92. Third, according to an undated June 2015 presentation titled “Transaction Committee Presentation: Holiday 28 Portfolio,” the assets underlying the Northstar deal had an occupancy rate of 90% as compared to 87.6% for the Holiday Portfolio (for the ...
	93. Fortress and Givens manufactured a higher projected (not actual) capitalization rate for the Holiday Acquisition in her presentations to the Transaction Committee by artificially inflating the projected (not actual) occupancy rate for the Holiday ...
	94. Givens revealed her true expectations in her September 2015 Interview, after the Holiday Acquisition closed, when Givens offered more realistic occupancy rate projections:   “[w]e [New Senior] expect to reach industry occupancy levels within two t...
	95.  Aside from negotiating an inflated price for the Holiday Portfolio, Givens also favored the interests of Fortress, and acted against the interest of New Senior, in connection with negotiation of the management contract with Holiday to manage the ...
	96. Curiously, the Transaction Committee never appears to have been told or to have asked whether there was any internal Holiday billing mechanisms or accounting metrics from which the value of the management of the portfolio to Holiday could be disce...
	97. Furthermore, based on the Section 220 production and public filings, the Board was never told what the full and final terms of the new Holiday management agreement would be before approving the Holiday Acquisition.  Based on the Form 8-K in which ...
	98. Notably, Davis Polk — the law firm retained to represent the Transaction Committee on May 18, 2015 — did not attend the June 1, 2015, meeting (which was nevertheless attended by Fortress Private Equity General Counsel MacDougall).11F   Instead, at...
	99. At the June 1 meeting, Givens also assured the Transaction Committee that “her team intended to negotiate certain purchase price adjustments, which would effectively increase the capitalization rate further,” but Givens subsequently negotiated onl...
	100. At the June 2, 2015 meeting, Givens again informed the Transaction Committee that she had already submitted New Senior’s final bid of $640 million.  Incredibly, the Transaction Committee still had not yet hired a financial advisor to negotiate ag...
	101. The materials produced by New Senior in response to Plaintiff’s Section 220 demand further undercut any assumption or inference that there was a legitimate and independent process leading to the decision to enter into the Holiday Acquisition.  Th...
	102. At the June 3, 2015 meeting, Givens gave a presentation to Greenhill for the first time.  Givens noted that New Senior had determined that “agency financing was preferable” (an apparent reference to Freddie Mac financing that Walker & Dunlop woul...
	103. On June 10, 2015, Hoof Holstein began attending Transaction Committee meetings (but was only first designated a member of the Transaction Committee by resolution dated June 19, 2015 — three days before the transaction was announced).
	104. On June 16, 2015 — at a meeting that lasted less than two hours — Greenhill provided its analysis of the fairness of the Holiday Acquisition, including a discussion “of potential conflicts of interest relating to the Potential Transaction involvi...
	105. Greenhill noted that it “had not performed any site visits of the properties to be acquired.” Interestingly, in her September 2015 Interview, Givens remarked (with emphasis added) that:
	106. On June 21, 2015, Givens advised the Transaction Committee that she had negotiated $5 million for anticipated capital expenditures. After further discussion with their financial and legal advisors, the Transaction Committee recommended that the B...
	107. Notably, when the Board then met to vote on the Holiday Acquisition, based on the recommendation of the Transaction Committee, Givens abstained from voting.   Since Edens had already recused himself, the remaining members of the Board that voted ...
	108. After the Board approved the Holiday Acquisition, Givens advised that New Senior “expected to sign commitment letters with Freddie Mac the following day” in connection with the debt-financed portion of the transaction, but conspicuously failed to...

	IV. the board inexplicably allows the terms of the equity offering to be determined by edens and givens
	109. After the Board approved the asset purchase terms of the Holiday Acquisition on June 21, 2015, the Board inexplicably delegated the terms of the secondary equity offering to the two directors who admittedly had “material interests” in the offerin...
	110. On June 23, 2015, which was the day after New Senior announced the asset purchase, Edens and Givens met as the sole members of the New Senior “Pricing Committee.”  Edens and Givens resolved to issue $266,973,360 worth of New Senior equity.  Edens...
	111. Despite their obvious and substantial conflicts, Edens and Givens were improperly allowed to be the sole members of the New Senior Pricing Committee and determined the pricing of the Secondary Offering.  By the end of June, Fortress caused New Se...
	112. Notably, Greenhill was “not requested to and did not provide advice  . . . [on] any aspect of the Related Transactions[,]” which included the Secondary Offering.  (Emphasis added).  As such, Greenhill “express[ed] no opinion as to any aspect of t...
	113. The Board never revisited its decision to enter into the Holiday Acquisition, or questioned why Fortress, Edens, or Givens (or New Senior’s advisors) failed to disclose the enormous discount to the market price of New Senior that they knew would ...
	114. Citigroup, which represented Holiday in the Holiday Acquisition, also stood on both sides of the transaction.  As the Board and Transaction Committee of New Senior were told, “Holiday engaged Citigroup to conduct a sales process for the Portfolio...
	115. Nonetheless, even though Citigroup was representing Holiday in the sale of the portfolio to New Senior, Citigroup then turned around and also served as one of the underwriters and joint book-running managers on the Secondary Offering conducted by...
	116. Furthermore, the Board should not have relied on any advice from Skadden, Arps, Slate, Meagher & Flom LLP (“Skadden Arps”), which performed work for both sides of the Holiday Acquisition.  The press release issued in connection with the Holiday A...
	117. Both Citigroup and Skadden Arps have long and deep connections to Fortress and its principal stockholders.  For example, in 2014 Fortress conducted a secondary offering wherein it sold over 23 million Class A shares for over $186 million, and cer...
	118. Fortress uniquely benefited from the Secondary Offering because it receives a permanent annual management fee from New Senior, based on the size of any stock offering by New Senior.  Thus, Fortress directly benefits from New Senior’s overpayment ...
	119. According to New Senior’s Form 10-K for the year ended December 31, 2015, the Company paid Fortress $14.3 million in management fees in 2015, up from $8.5 million in 2014.  The Form 10-K stated that “[t]he increase is primarily attributable to th...
	120. At the same time, New Senior’s existing stockholders were heavily diluted and saw their existing equity plummet.  On June 23, 2015, New Senior priced the Secondary Offering at $13.75 per share despite the fact that New Senior’s closing stock pric...
	121. As required by the Management Agreement, the Manager (i.e. Defendant FIG, a Fortress affiliate) was granted an option, which does not expire for ten years, to acquire 2,011,409 New Senior shares at the $13.75 offering price.  Assuming a trading p...
	122. Edens also entered into a side agreement with New Senior that entitled him to directly purchase 72,727 shares in the Secondary Offering at the offering price, thus resulting in an immediate windfall of over $109,000 to Edens.  New Senior also dir...
	123. In May 2014, in a secondary offering, Fortress sold 19.4 million shares in Brookdale Senior Living, which is described in a New Senior management presentation as the largest senior housing operator.  Brookdale stock closed at $33.16 the day befor...
	124. The market recognized that the price New Senior paid for the Holiday Acquisition was unfair:
	a. First, because the Holiday Acquisition was so overpriced and designed to benefit Fortress at the expense of New Senior, the market recognized that it would harm the Company and depress its stock price.  As a result, the indications of interest for ...
	b. Second, in a letter to the Board, sent on September 29, 2015, Levin Capital Strategies L.P., which owned approximately 5.18% of New Senior’s outstanding stock at the time, made clear its belief that the equity offering was executed well below New S...
	125. What the market did not even know was that the Holiday Acquisition was so overpriced that New Senior was the only entity that submitted a final bid to acquire the assets.
	126. New Senior’s performance has declined since the Holiday Acquisition.  For example, New Senior’s net losses for the six months ending June 30, 2016 increased to $49 million, compared to a net loss of $42 million for the six months ending June 30, ...
	127. While the overpriced Holiday Acquisition clearly harmed New Senior, it was designed to, and did in fact, benefit Fortress.  Fortress reported a $42.5 million net loss for the first half of 2016.  The $640 million New Senior paid for the Holiday P...
	128. For the above reasons, Givens and the other Fortress-affiliated executives involved in negotiating the transaction had an incentive to overpay for the Holiday Portfolio.
	129. Moreover, Malone had no incentive to push Givens to negotiate for a lower price because that would reduce the size of the loan that New Senior required from Walker & Dunlop to finance the purchase. As a board member and stockholder of Walker & Du...


	DERIVATIVE ALLEGATIONS
	130. Plaintiff brings this action derivatively in the right and for the benefit of New Senior to redress the breaches of fiduciary duty and other violations of law by Defendants as alleged herein.
	131. Plaintiff has owned shares of New Senior stock continuously during the period of the misconduct described herein and continues to hold shares of New Senior stock.
	132. Plaintiff will adequately and fairly represent the interests of New Senior and its stockholders in enforcing and prosecuting the Company’s rights, and Plaintiff has retained counsel experienced in prosecuting this type of derivative action.

	DEMAND FUTILITY ALLEGATIONS
	133. Plaintiff did not make a demand on the Board to bring suit asserting the claims set forth herein because pre-suit demand would have been futile.  The facts alleged in the preceding paragraphs show that, at a minimum, reasonable doubt exists as to...
	134. The New Senior Board presently consists of seven members, including Defendants Edens, Givens, Colbert, Malone, McFarland, and Hoof Holstein.  The seventh member of the Board is Robert F. Savage, who was appointed to the Board effective February 2...
	135. According to the Company’s proxy filings, New Senior itself considers Edens and Givens not to be independent directors.  Moreover, Edens and Givens undeniably had personal and material financial interests in the Holiday Acquisition that differed ...
	136. Even if Givens did not have personal financial interests in the Holiday Acquisition, she still would be disabled from impartially considering a pre-suit demand because she is beholden to Edens and Fortress.  Givens depends upon Edens for her empl...
	137. As set forth in more detail supra  42-51, as a director of both New Senior and Walker & Dunlop, Malone had divided loyalties in connection with the Holiday Acquisition, and thus is not disinterested and not independent.  In particular, Malone w...
	138. Further, by using his position on the New Senior board to secure substantial new business for Walker & Dunlop in connection with the Holiday Acquisition, Malone secured his position on the Walker & Dunlop board and benefitted his holdings of Walk...
	139. Malone is also beholden to Fortress and Edens, and thus not independent.  Malone has deep ties to Fortress and Edens, including from his role as a former Managing Director of Fortress.  Through his service on the boards of Fortress-managed compan...
	140. Malone has a history of using his Board position at Nationstar, a Fortress-related company, to repay Edens for Malone’s former job at Fortress and his lucrative Board seats.  Edens has used his position at Fortress and its managed companies with ...
	141. Hoof Holstein also lacks independence from Edens and Fortress.  As described in more detail supra  52-59, Hoof Holstein would not cross the Edens family.  The Edens have contributed substantial sums and other unusual and extraordinary non-monet...
	142. Hoof Holstein has leveraged her close relationship with the Edens family into directorships at Fortress-controlled healthcare-related companies — New Senior and A&K Global Health — that provide the majority of her income.  It is highly implausibl...
	143. As described in more detail supra  60-62, Colbert also lacks independence due to his co-ownership of the Milwaukee Bucks franchise with Edens.  Colbert was added to the New Senior Board the same month he became a co-owner of the Bucks.  The owne...
	144. Finally, McFarland is also not independent because he is dependent upon Fortress and Edens for his directorships of Fortress-managed companies, which account for 60% of McFarland’s publicly-reported income, as explained in more detail supra  63....
	145. In sum, six members of New Senior’s seven-member Board are not disinterested and/or independent, and demand, therefore, is excused.

	COUNT I  Claim for a Declaratory Judgment
	146. Plaintiff realleges each allegation above, as though fully set forth herein.
	147. Plaintiff brings this Count I derivatively on behalf of New Senior and directly against Defendants.
	148. Under the Delaware Declaratory Judgment Act, Delaware courts “have the power to declare rights, status, and other legal relations, whether or not further relief is or could be claimed.”  10 Del. C. § 6501.  According to the Delaware Declaratory J...
	149. Section 4 of the of the Management and Advisory Agreement dated as of November 16, 2014 between New Senior Investment Group Inc. and FIG LLC (the “Management Agreement”) (attached hereto as Ex. 1) provides that the “Manager,” FIG LLC and those it...
	150. Section 15 of the Management Agreement, titled “Termination for Cause,” provides that the Company can terminate the Management Agreement for cause:
	if any act of fraud, misappropriation of funds, or embezzlement against the Company or other willful violation of this Agreement by the Manager in its corporate capacity (as distinguished from the acts of any employees of the Manager which are taken w...
	The “Principal” is defined in Section 14 as “Wesley R. Edens.”
	151. Section 16 of the Management Agreement, titled “Action Upon Termination,” provides “[f]rom and after the effective date of the termination of this Agreement, pursuant to Sections 13, 14, or 15 of this Agreement, the Manager shall not be entitled ...
	152. As a result of their relationship under Fortress’s umbrella of control and due to their employment by Fortress, all of the acts of Givens, Edens, and other Fortress employees are imputed to Fortress and FIG.  The acts of Fortress employees must b...
	153. Discovery has revealed rampant collusion, fraud, and gross negligence.  Among many other examples, in connection with the Holiday Acquisition, the Manager:
	a. secretly used stale and knowingly inflated projections provided by Holiday and sell-side Manager employees;
	b. passed these projections off as New Senior’s own projections;
	c. relied on individuals working for Fortress on the sell-side to provide several sets of projections and other information that was then pasted into Board presentations, without question or verification;
	d. invited those running the sell-side auction for the Manager to attend Transaction Committee meetings on the buy-side;
	e. relied on information that was widely-known within the Manager to be faulty;
	f. relied on data that the Manager knew in real-time was not accurate;
	g. did nothing to adjust the projections when being alerted to the true facts by Manager employees;
	h. concealed the fact of the sell-side Manager employees’ involvement;
	i. allowed the sell-side Manager employees to work on buy-side Board presentations;
	j. told Givens to create a “tight” timeline to prevent other bidders from discovering the truth about the portfolio, while creating the appearance of an “auction;”
	k. allowed Givens to design the sell-side auction timeline and then allowed her to be the sole person to “negotiate” for New Senior against Edens (Givens then admitted at her deposition that she did not really “negotiate” at all);
	l. allowed Edens to determine the bids New Senior would make after he claimed to have recused himself from the transaction;
	m. invited Edens to a Transaction Committee meeting after he had recused himself (which was the only meeting he attended, ever, even before he had recused himself);
	n. tipped Givens to the other bidders’ bids before New Senior made its first bid to allow the Manager’s employees to overbid and scare off other bidders;
	o. allowed Edens to work on the sell-side for the Fortress funds that owned Holiday;
	p. told Manager employees and advisors to stand on both sides of the deal;
	q. never implemented any informational walls, which gave unfettered access to New Senior’s information about the deal to Manager employees working on the sell-side;
	r. concealed these and other facts from the public, and in many cases, the outside directors; and
	s. never investigated its own gross negligence after complaints by numerous investors.
	(See, e.g., Exs. 2-34 attached hereto.)
	154. As a direct and proximate result of the Manager’s gross negligence, fraud, and/or misappropriation, New Senior is and was entitled to terminate the Management Agreement for cause and not pay anything to Fortress.

	COUNT II  Claim for Breach of Fiduciary Duty (Against the Director Defendants)
	155. Plaintiff realleges each allegation above, as though fully set forth herein.
	156. Plaintiff brings this Count II derivatively on behalf of New Senior.
	157. By virtue of their positions as directors of New Senior, the Director Defendants owe fiduciary duties of care and loyalty to New Senior and its stockholders.  In contemplating, formulating, structuring, approving, and executing the Holiday Acquis...
	158. The Director Defendants breached their fiduciary duties by failing to evaluate the Holiday Acquisition fairly, approving the Holiday Acquisition at an excessive and inequitable price, and allowing the Company to issue New Senior stock at a discou...
	159. The Director Defendants did not exercise independence in approving the Holiday Acquisition, which unfairly enriched Fortress, Fortress-affiliated entities, and Fortress-affiliated individuals at the expense of New Senior and its public stockholde...
	160. Givens and Edens directly participated in the Holiday Acquisition.  Givens and Edens exercised control over the acquisition process, and were duty bound to act in an entirely fair manner, but abused their positions by using New Senior to enter in...
	161. As a direct and proximate result of the foregoing breaches of fiduciary duty, New Senior has sustained damages, as alleged herein.  Moreover, New Senior is entitled to equitable relief, including but not limited to the cancellation of options.

	COUNT III  Claim for Breach of Fiduciary Duty  (Against Defendant Givens as an Officer)
	162. Plaintiff realleges each allegation above, as though fully set forth herein.
	163. Plaintiff brings this Count III derivatively on behalf of New Senior.
	164. By virtue of her position as CEO of New Senior, Defendant Givens owes fiduciary duties of care and loyalty to New Senior and its stockholders.  In formulating, structuring, negotiating, and executing the Holiday Acquisition, Defendant Givens brea...
	165. Defendant Givens did not exercise independence in negotiating and structuring the Holiday Acquisition, which unfairly enriched Fortress affiliated entities and individuals at the expense of New Senior and its public stockholders, whose shares hav...
	166. As an officer of New Senior, Defendant Givens is not entitled to exculpation in accordance with 8 Del. § 102(b)(7).
	167. As a direct and proximate result of the foregoing breaches of fiduciary duty by Defendant Givens, New Senior has sustained damages, as alleged herein.  Moreover, New Senior is entitled to equitable relief, including but not limited to the cancell...

	COUNT IV  Claim for Aiding and Abetting the  Director Defendants and Defendant Givens’s Breaches  of Fiduciary Duty (Against Fortress, Holiday, FIG, FOE I, and FIG Corp.)
	168. Plaintiff realleges each allegation above, as though fully set forth herein.
	169. Plaintiff brings this Count IV derivatively on behalf of New Senior.
	170. Defendants Fortress, FIG, FOE I, Holiday, and FIG Corp. were aware of the Director Defendants’ and Givens’s fiduciary duties to New Senior stockholders to not put self-interest and personal or other considerations ahead of the interests of New Se...
	171. As a result of their relationship under Edens’s umbrella of control and due to their employment, all of Givens’s and Edens’s acts are imputed to Fortress, FIG, FOE I, Holiday, and FIG Corp.  Fortress, FIG, FOE I, Holiday, and FIG Corp. were the m...
	172. By agreeing to the Holiday Acquisition, which was designed to benefit Fortress, Edens, and its affiliates (including FIG, FOE I, Holiday, and FIG Corp.), the Director Defendants and Givens breached their fiduciary duties.  By orchestrating the Ho...
	173. Defendants Fortress, FIG, FOE I, Holiday, and FIG Corp. had knowledge of, provided substantial assistance in, and knowingly participated in these breaches of fiduciary duties.
	174. As a direct and proximate result of the Director Defendants’ and Defendant Given’s conduct, New Senior has sustained damages, as alleged herein.
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