
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

 
GARY SILBERBERG, 
 
    Plaintiff, 
  v. 
 
ACACIA COMMUNICATIONS, 
INC.,  
 
    Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 

 
 
 
 
   C.A. No.  __________ 

 
VERIFIED COMPLAINT PURSUANT TO 8 DEL. C. § 220 
TO COMPEL INSPECTION OF BOOKS AND RECORDS 

Plaintiff Gary Silberberg (“Plaintiff”), as and for his Complaint, herein 

alleges, upon knowledge as to himself and his own actions, and upon information 

and belief as to all other matters, as follows:  

NATURE OF THE ACTION 

1. This is the rare action pursuant to 8 Del. C. § 220 (“Section 220”) in 

which there is no dispute about either the propriety of the stockholders’ purpose or 

the scope of documents to be produced in response to the Section 220 demand.  

With none of the usual disagreements, this Section 220 action raises the most 

discreet of issues for judicial resolution:  the parties dispute a single provision in 

the confidentiality stipulation.  While Section 220 actions are statutorily required 

to be summary by nature, this matter truly can be decided with a phone call. 

 

 

 

EFiled:  Apr 09 2018 12:56PM EDT  
Transaction ID 61893013 

Case No. 2018-0262- 



2 
 

2. Acacia Communications, Inc. (“Acacia” or the “Company”) has a 

forum selection provision mandating that stockholders file suit in this Court.  

Plaintiff concedes the existence of this provision and has indicated it will comply 

with the bylaw.   

3. The problem is that Acacia is seeking to manipulate the Section 220 

process by forcing Plaintiff to sign a confidentiality agreement that could bar the 

Plaintiff from using any Section 220 documents in a complaint asserting derivative 

claims, and Acacia preserves the ability to seek to stay any action filed in this 

Court relying on those same Section 220 documents.   

4. Plaintiff and its counsel here are mindful and follow the repeated 

guidance from this Court that Plaintiffs use the tools at hand to diligently 

investigate derivative claims, including with 220 Documents.  As such, Plaintiff 

will not agree to such an inappropriate provision in a confidentiality agreement 

Acacia seeks.  

Background of the Section 220 Demand 

5. The Delaware Supreme Court in Sandys v. Pincus, 152 A.2d 124 

(2016), upheld a complaint alleging breach of fiduciary duty and Brophy claims 

against corporate fiduciaries, where the complaint alleged the controlling 

shareholder obtained an early release from a pre-existing lock-up agreement so it 
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could sell massive amounts of stock prior to the disclosure of news expected to 

harm the stock price of the company.  The same conduct gives rise to this Demand.     

6. According to public filings, in April 2013, Acacia entered into a stock 

purchase agreement with investors, including Summit Partners, L.P. (“Summit 

Partners”), Commonwealth Capital Ventures IV, L.P. (“Commonwealth Capital”), 

and entities affiliated with Matrix Partners (“Matrix Partners”).   

7. Collectively, the three investment funds controlled 58.7% of Acacia 

common stock prior to the Company’s October 2016 secondary offering.  As such, 

Acacia was controlled by its private equity investors and senior management, 

including its CEO, Murugesan (“Raj”) Shanmugaraj, who was also a substantial 

stockholder.    

8. On October 4, 2016, the Company filed an amended Form S-1 

Registration Statement. The Registration Statement disclosed that Acacia was 

conducting a secondary offering for shares of Acacia common stock priced at $100 

per share (less a $3.50 underwriter discount).  According to the Form S-1, certain 

Company insiders – including the private equity firms and their representatives on 

the Board and the CEO – intended to sell almost $300 million worth of their 

personally held shares in the secondary offering (the “Selling Stockholders”). 

9. The Lock-Up Agreements entered into in conjunction with the 

Company’s IPO prohibited certain Company insiders from selling any Acacia 
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common stock until November 8, 2016.  However, according to the Form S-1, “the 

underwriters from [Acacia’s IPO] … consented to partially release the lock-up 

restrictions with respect to the selling stockholders to permit them to sell up to 

3,964,698 shares . . . in [the secondary offering], including 2,321,881 shares 

beneficially owned by [Acacia’s] directors and executive officers or entities with 

which they are affiliated.”  Thus, the Selling Stockholders deliberately sought a 

release from the Lock-Up Agreements in order to sell Acacia stock prior to the 

previously agreed upon November 8, 2017 date. 

10. On October 13, 2016, the Company closed the secondary offering, 

with the insiders selling almost $300 million worth of stock.   

11. A mere two weeks after the secondary offering, on October 27, 2016, 

Acacia’s two largest customers – which accounted for more than 50 percent of 

Acacia’s revenues – announced disappointing results.  Also on October 27, 2016, 

Acacia’s stock declined substantially, closing at $73.66 per share.   

12. If the Selling Shareholders – the private equity investors and senior 

management – had not been released early from their lock-ups, they would not 

have been able to sell in the secondary offering prior to the disclosure of this bad 

news.  Particularly troubling is that Acacia has contracts with these two customers 

requiring they provide Acacia with rolling forecasts.   
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Plaintiff’s Section 220 Demand 

13. Attached as Exhibit A is a copy of Plaintiff’s 220 Demand, setting 

forth the facts in further detail.  

14. Plaintiff’s counsel and Acacia’s counsel and have met and conferred 

on the scope of the proposed 220 production, and have agreed on its scope.  

Specifically, subject to entry of a confidentiality order, Acacia agreed to produce:  

A. Board minutes and materials regarding, relating to, or concerning:  
 

a. ADVA’s and ZTE’s demand for the Company’s products between 
May 1, 2016 and May 31, 2017, whether or not such information was 
provided pursuant to contract, i.e., the rolling forecasts;   

 
b. The Selling Stockholders’ request for a release from the trading 

restrictions imposed by the Lock-Up Agreements, including any 
discussion, review, or approval by the Board regarding such release; 
and  

 
c. The quality issues disclosed in May 2017, including any information 

reviewed or discussed during the four-month period leading up to the 
May 2017 disclosure.   

 
B. Unredacted copies of (i) the ADVA Contract, (ii) the ZTE Contract, 
(iii) the Amended and Restated Investors’ Rights Agreement, and (iv) any 
amendments to the Lock-Up Agreements. 
 
C. Any rolling forecasts or other requirements contracts received from or 
entered into with ADVA or ZTE from May 2016 to February 1, 2018.  
 
D. Documents sufficient to evaluate the reasons for the Board’s 
determination that Director Reiss is not independent under NASDAQ rules. 

 
E. Board questionnaires for each Board member.  
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15. Acacia has a Delaware forum selection provision.  Plaintiff has 

advised Acacia that it intends to comply with the Delaware forum clause, and if 

Plaintiff decides to commence an action, Plaintiff will file it in the Delaware Court 

of Chancery.  Plaintiff has provided a confidentiality agreement with language that 

fully protects Acacia’s confidentiality, but also allows Plaintiff to use the Section 

220 documents in a complaint, which this Court has long recognized is 

appropriate.   

16. Acacia’s proposed confidentiality agreement provides in relevant part, 

as follows: 

If the Stockholder has chosen to commence litigation using any of the 
Inspection Information in a forum other than the Delaware Chancery Court 
and such other court denies a motion to maintain under seal those portions of 
the complaint or other documents filed with such complaint that the 
Company determines constitutes or contains Inspection Information that 
should be filed under seal, then the Stockholder shall either (a) withdraw his 
initial complaint and file a new complaint in that forum that the Company 
agrees does not need to be filed under seal, or (b) dismiss the action without 
prejudice to re-filing the action in the Chancery Court as a confidential 
document in accordance with Chancery Court Rule 5.1. 
 
17. There are pending Section 14A cases in the United States District 

Court for the District of Massachusetts, which do not include Section 220 

documents. One stockholder plaintiff wrote the Court in the District of 

Massachusetts and advised the Court that they intended to file a derivative 

complaint that included the 220 documents, designated by Acacia as confidential, 
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and the Court issued an order stating, “Surely an adequate complaint can be filed 

without violating the confidentiality agreement.”   

18. Acacia has advised us that the plaintiff in the District of 

Massachusetts has agreed to file a complaint that does not include or quote any 

220 documents, or disclose anything that Acacia has designated as confidential. 

19. In a meet and confer on Thursday, March 29, 2018, Acacia’s counsel 

preserved the option to seek to stay a derivative action filed in this Court (in 

accordance with the Company’s bylaw), in favor of the actions filed in the District 

of Massachusetts.  Nor would Acacia agree that if all derivative actions were heard 

in one forum, it would not be the District of Massachusetts.  Nor would Acacia 

agree that Plaintiff could challenge Acacia’s designation of confidentiality in the 

District of Massachusetts. Acacia’s position is that their designation of 

confidentiality is final and unreviewable in the District of Massachusetts.   

20. During the March 29, 2018 meet and confer, Plaintiff rejected 

Acacia’s position as neither reasonable nor appropriate.  Plaintiff’s proposed 

confidentiality agreement provides in relevant part, as follows: 

If the Stockholder determines to commence a lawsuit using Inspection 
Information, the Stockholder and Stockholder’s Counsel shall comply 
with Delaware Chancery Court Rule 5.1(e) or other applicable Court 
rules governing confidential treatment for complaints, or redact all 
references to Inspection Information in any pleadings filed with the 
court, serve an unredacted copy of any such pleadings on Counsel for 
the Company, and simultaneously file a motion to file the legal 
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pleading and any other documents containing Inspection Information 
under seal.  In addition, in any such litigation, the Stockholder shall 
take all steps reasonably necessary to ensure the continued 
confidentiality of all Inspection Information, including but not limited 
to being willing to enter into a reasonable protective order with all 
parties in any litigation sufficient to protect the Inspection Information 
from disclosure.   
 
Stockholder and the Company agree to comply with all applicable 
Court rules and rulings for the Court in which the Complaint is filed.   
 
21. Plaintiff followed up with Acacia several times since then, and they 

have not accepted this language. 

22. Plaintiff should not have to accept Acacia’s gamesmanship and risk 

not being able to use 220 documents in a complaint – in contravention of this 

Court’s repeated guidance and the best interest of the corporation on whose behalf 

this investigation is being conducted – to exercise his 220 rights.  As importantly, 

because the Company has signaled that it intends to go forward in—and favors—

the District of Massachusetts, Plaintiff may be forced to “intervene[], or 

participate[] in some fashion in the [federal] proceedings.”  Cal. State Teachers’ 

Ret. Sys. v. Alavarez, 2017 WL 239364 (Table), at *4 (Del. Jan. 18, 2017). Under 

the Company’s proposed confidentiality agreement, Plaintiff would be prevented 

from “ensur[ing] that the [Massachusetts] court would take into account the 

litigation pending elsewhere and mak[ing] a determination as to . . . what 
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provision, if any, should be made to protect the interests of the other shareholders 

litigating in other fora.”  Id.    

23. Accordingly, Plaintiff asks that this Court promptly direct Acacia to 

sign and be bound by the confidentiality agreement with Plaintiff’s proposed 

language, and to produce the agreed-upon documents forthwith.      

PARTIES 

24. Plaintiff Gary Silberberg owns shares of Acacia, and has owned 

Acacia shares continuously at all relevant times alleged herein. 

25. Defendant Acacia Communications, Inc. is a Delaware corporation, 

with its principal offices located in Maynard, Massachusetts.   

THE DEMAND STATES A PROPER PURPOSE 

26. As discussed in the Demand, each of these instances and areas of 

misconduct independently provides a credible basis to infer possible 

mismanagement and breaches of fiduciary duty.  As such, the Demand states a 

proper purpose.   

27. The Demand was accompanied by an affidavit and documents 

evidencing Plaintiff’s beneficial ownership of Acacia stock and a Power of 

Attorney signed under oath by Plaintiff, appointing Bernstein Litowitz Berger & 

Grossmann LLP and Bottini & Bottini, Inc., and any person designated by them to 

act as true and lawful attorney in fact for Plaintiff, as Plaintiff’s agents and 
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attorneys-in-fact to act on Plaintiff’s behalf to make the demand pursuant to 

Section 220.   

THE DEMAND IS NARROWLY TAILORED TO ITS PURPOSE  

28. The Demand is narrowly tailored to seek the documents needed for 

the purpose of the Demand.  As set forth above, Plaintiff and Acacia have agreed 

on the scope of the 220 production.   

ACACIA REFUSED PLAINTIFF’S DEMAND 

29. The Demand was served on February 12, 2018.  It has been more than 

5 business days after Plaintiff’s Demand was delivered to Acacia, and Acacia has 

refused to produce any documents unless and until Plaintiff signs and agrees to a 

confidentiality agreement with improper and unreasonable language.   

30. Acacia has improperly refused Plaintiffs’ Demand.    

COUNT I 
(Demand for Inspection Pursuant to 8 Del. C. § 220) 

31. Plaintiff repeats and re-alleges all of the preceding allegations as if 

fully set forth herein. 

32. On February 12, 2018, Plaintiff made written demand upon Acacia for 

the inspection of the books and records set forth in the Demand. 

33. Plaintiff has fully complied with all requirements under Section 220 

respecting the form and manner of making a demand for inspection of the books 

and records set forth in the Demand. 
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34. Plaintiff’s demand for inspection is made for proper purposes.  The 

documents identified in the Demand are essential to those proper purposes. 

35. The Company has failed to permit the inspection sought by Plaintiff in 

the Demand. 

36. Acacia’s reply to the Demand constitutes a refusal of the Demand on 

proper purpose and scope grounds, and with regard to the form of confidentiality 

agreement.  

37. By reason of the foregoing and pursuant to Section 220, Plaintiff is 

entitled to an Order permitting Plaintiff to inspect and make copies of the books 

and records set forth in the Demand. 

38. Plaintiff has no adequate remedy at law. 

WHEREFORE, Plaintiff prays for the following relief: 

A.  An Order requiring Acacia to promptly permit the inspection and 

copying of the agreed-upon documents; 

 B. An Order requiring the parties to sign and be bound by the 

confidentiality agreement with Plaintiff’s proposed language; and  

 C.  Such other relief as this Court deems just and appropriate.  
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OF COUNSEL:  
 
BERNSTEIN LITOWITZ      
BERGER & GROSSMANN LLP 
Mark Lebovitch 
David Wales 
David MacIsaac 
1251 Avenue of the Americas 
New York, NY 10020-1104 
(212) 554-1444 

LABATON SUCHAROW LLP 
 
/s/  Ned Weinberger           
Ned Weinberger (Bar No. 5256) 
Thomas Curry     (Bar No. 5877) 
300 Delaware Avenue, Suite 1340 
Wilmington, DE 19801 
(302) 573-6938 
 
Counsel for Plaintiff 
 

BOTTINI & BOTTINI, INC. 
Frank Bottini 
7817 Ivanhoe Avenue, Suite 102 
La Jolla, CA 92037 
(858) 926-2610 
 
Counsel for Plaintiff 

  

DATED: April 9, 2018 


