
 
 
 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

In re PEPSIAMERICAS, INC. 
SHAREHOLDERS LITIGATION  

: 
: 

Consolidated C.A. No. 4530-VCS 

 
VERIFIED CONSOLIDATED CLASS ACTION COMPLAINT  

 
 Plaintiffs Philadelphia Public Employees Retirement System (“Philadelphia PERS”), The 

General Retirement System of the City of Detroit (“Detroit General”), The Police and Fire 

Retirement System of the City of Detroit (“Detroit P&F”), the City of Ann Arbor Employees’ 

Retirement System (“Ann Arbor”) and Beverly Rosman (“Rosman,” and collectively with 

Philadelphia PERS, Detroit General, Detroit P&F and Ann Arbor, “Plaintiffs”), by and through 

their undersigned counsel, upon knowledge as to themselves and upon information and belief as 

to all other matters, allege as follows: 

NATURE OF THE ACTION 
 

1. Plaintiffs are holders of common stock of PepsiAmericas, Inc. (“PAS” or the 

“Company”).  Plaintiffs bring this action individually and as a class action on behalf of all holders 

of PAS common stock other than the defendants and their affiliates.  Plaintiffs seek injunctive and 

other equitable relief in connection with the proposal of PepsiCo, Inc. (“PepsiCo”) to acquire all 

of the PAS’ outstanding shares that PepsiCo does not already own for a combination of cash and 

stock valuing PAS at $23.27 per share (the “Proposed Merger”).   

2. PepsiCo simultaneously offered to acquire Pepsi Bottling Group, Inc. (“PBG” 

and with PAS, the “Companies”) at $29.50 per share, and has made consummation of a merger 

with either bottler contingent on consummating a merger with the other.  PepsiCo’s offers are 

timed and structured to favor PepsiCo and promise a paltry 17.1 percent premium over the 

closing prices of the Companies’ stock on April 17, 2009, the last trading day prior to PepsiCo’s 

announcement of the Proposed Merger.  PepsiCo’s pursuit of its proposal to PAS is in direct 

violation of its shareholder agreement with PAS. 



 - 2 - 
 
 
 

3. Given PepsiCo’s economic stranglehold on the businesses of its bottlers, any 

merger between either of the Companies and PepsiCo must be entirely fair to the Companies’ 

public stockholders.  As set forth herein, PepsiCo’s Proposed Merger cannot survive entire 

fairness review.  For instance, PepsiCo has retaliated against the Companies for resisting the 

Proposed Merger by, among other things, filing a complaint against PBG and its non-PepsiCo-

affiliated board members on May 11, 2009.  This is nothing more than a strong-arm tactic 

intended to pressure PBG and, by certain allusions made in the complaint, PAS, to accept the 

Proposed Merger.  Such conduct demonstrates that PepsiCo does not intend to deal fairly with 

PAS. 

4. Plaintiffs seek declaratory, injunctive and other equitable relief concerning the 

inapplicability of provisions in the Company’s certificate of incorporation that purport to insulate 

PepsiCo and its employees, officers and directors (including those who serve as officers or 

directors of the Company) from liability for breaching fiduciary duties owed to the Company or 

its public stockholders in PepsiCo’s attempt to acquire all of the Company’s outstanding stock 

that PepsiCo does not already own. 

5. PepsiCo is also bound by a stockholders’ agreement regarding PAS that requires 

PepsiCo to satisfy certain conditions, which, as discussed herein, PepsiCo, to date, has failed to 

do.  Plaintiffs seek declaratory, injunctive and other equitable relief based on PepsiCo’s violation 

of  the relevant provisions of the shareholder agreement. 
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THE PARTIES 

6. Plaintiffs Philadelphia PERS, Detroit General, Detroit P&F, Ann Arbor and 

Rosman own shares of PAS common stock, and have owned such stock continuously since prior 

to the wrongs complained of herein.   

7. Defendant PAS is a Delaware corporation with its principal executive offices 

located at 4000 RBC Plaza, 60 South Sixth Street, Minneapolis, Minnesota, 55402. PAS also 

maintains a registered office in the state of Delaware located at Corporation Service Company, 

1013 Center Road, Wilmington, New Castle County, Delaware 19805.  PAS is the second largest 

bottler of Pepsi-Cola beverages, and the bottling of PepsiCo products under licenses from 

PepsiCo accounted for approximately 80% of PAS’ total sales in 2008.  PAS’s 2008 annual sales 

totaled approximately $4.9 billion.  As shown herein, PepsiCo is the controlling stockholder of 

PAS.  

8. Defendant PepsiCo is a North Carolina corporation with its principal executive 

offices located at 700 Anderson Hill Road, Purchase, New York, 10577.  PepsiCo is a global 

beverage, snack and food company.  Upon information and belief, PepsiCo intends to use one or 

more wholly owned Delaware subsidiary corporations as merger vehicles for the Proposed 

Merger, thus seeking the benefits of Delaware’s statutory and common law governing business 

combinations.  Moreover, as shown herein, PepsiCo is the controlling stockholder of PBG and 

PAS and owes fiduciary duties to the Companies’ stockholders.   

9. Defendant Herbert M. Baum (“Baum”) has served as a director of PAS since 

1995. 

10. Defendant Richard G. Cline (“Cline”) has served as a director of PAS since 

1987. 
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11. Defendant Michael J. Corliss (“Corliss”) has served as a director of PAS since 

2006. 

12. Defendant Pierre S. du Pont (“du Pont”) has served as a director of PAS since 

1990. 

13. Defendant Archie R. Dykes (“Dykes”) has served as a director of PAS since 

1985. 

14. Defendant Jarobin Gilbert Jr. (“Gilbert”) has served as a director of PAS since 

1994. 

15. Defendant James R. Kackley (“Kackley”) has served as a director of PAS since 

2004. 

16. Defendant Matthew M. McKenna (“McKenna”) has served as a director of PAS 

since 2001.  From August 2001 to December 2007, McKenna was Senior Vice President, Finance 

for PepsiCo and previous to that he served as Senior Vice President and Treasurer for PepsiCo.  

In 2008, McKenna received $154,981 in director compensation, consisting of $70,000 in cash, 

stock awards equivalent to $74,981 and other compensation amounting to $10,000.  Voting for 

PepsiCo’s proposed merger with PAS would enable McKenna to increase materially the value of 

his stock awards. 

17. Defendant Robert C. Pohlad (“Pohlad”) has served as CEO and as a director of 

PAS since 2000 and as Chairman of the PAS Board since 2002. 

18. Defendant Deborah E. Powell M.D. (“Powell”) has served as a director of PAS 

since 2000. 

19. Collectively, Defendants Baum, Cline, Corliss, du Pont, Dykes, Gilbert, Kackley, 

Pohlad and Powell are referred to herein as the “Unaffiliated Directors,” and are named herein for 

purposes of Plaintiffs’ claims concerning the PAS’ certificate of incorporation.  Collectively, 
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Defendant McKenna with the Unaffiliated Directors are referred to herein as the “PAS 

Directors.”  Collectively, the PAS Directors, PAS and PepsiCo are referred to herein as the 

“Defendants.” 

SUBSTANTIVE ALLEGATIONS 
 
Background On Pepsi 

20. PepsiCo was incorporated in Delaware in 1919 and has grown to be one of the 

largest beverage, snack and food companies in the world.  It manufactures (or uses contract 

manufacturers), markets and sells a variety of salty, convenient, sweet and grain-based snacks, 

carbonated and non-carbonated beverages and foods in approximately 200 countries, with its 

largest operations in North America (the United States, Canada and Mexico) and the United 

Kingdom.  Its trademarks and brands include Amp Energy, Aquafina, Aunt Jemima, Cap’n 

Crunch, Cheetos, Cracker Jack, Diet Pepsi, Doritos, Frito-Lay, Fritos, Gatorade, Lay’s, Mountain 

Dew, Mug, NAKED, Pepsi, Pepsi Max, Pepsi One, Propel, Quaker, Rold Gold, Ruffles, 7-Up, 

Diet 7-Up, Sierra Mist, SoBe Lifewater, Sun Chips, Tostitos and Tropicana, among many others, 

and holds long-term licenses for the Lipton, Starbucks, Dole and Ocean Spray trademarks.  As 

PepsiCo stated in its Form 10-K filed with the Securities and Exchange Commission on February 

19, 2009 for the period ending December 27, 2008 (the “PepsiCo 2008 10-K”), PepsiCo has a 

“larger share” than its rival The Coca-Cola Company “of liquid refreshment beverages 

consumption.”   

21. PepsiCo’s customers include authorized bottlers and independent distributors.  

As PepsiCo represented in its 2008 10-K, PepsiCo normally “grants [its] bottlers exclusive 

contracts to sell and manufacture certain beverage products bearing [PepsiCo’s] trademarks 

within a specific geographic area.  These arrangements provide [PepsiCo] with the right to charge 
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[its] bottlers for concentrate, finished goods and Aquafina royalties and specify the manufacturing 

process required for product quality.”  

22. PAS was formed in November of 2000, in a merger between Whitman 

Corporation and a former entity also called PepsiAmericas, Inc.  In January 2001, the surviving 

entity in that merger changed its name to PepsiAmericas, Inc., the entity at issue in this litigation.  

PAS is the second largest bottler of Pepsi-brand products in the United States, accounting for 

approximately 19 percent of all PepsiCo products in the U.S.   Since its creation, PAS has been 

extremely successful, growing from revenues of $2.5 billion in 2000 to $4.9 billion in 2008. 

PepsiCo Exerts Actual Control Over PAS  

23. As of March 18, 2009, PepsiCo beneficially owned 54,004,000 shares of PAS 

stock, or approximately 43.2% of PAS’s outstanding stock.   

24. PepsiCo exerts extensive control over PAS and other bottlers through its 

substantial shareholdings, as well as through substantial business agreements, which not only 

render PAS financially dependent on PepsiCo, but also give PepsiCo the ability to control 

important aspects of PAS’s business, including supply, pricing, marketing and contractual issues.  

PAS, in fact, is totally reliant on PepsiCo for everything from drink concentrates, to product 

advertising, to negotiating PAS’s contracts with third parties. 

PepsiCo Exerts Control Through The Master Bottling Agreement  

25. PepsiCo delivers its products to consumers through its affiliated bottlers, 

including PBG and PAS.  Under a series of materially identical agreements, bottlers receive 

concentrated beverage syrups from PepsiCo, mix the syrups with water and other ingredients to 

constitute the various beverages, and then bottle, package and distribute the Pepsi products.  Each 

bottler exclusively serves a specific geographic region, giving each bottler a monopoly over 

PepsiCo’s products within its particular domain.   
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26. PAS is party to a series of agreements with PepsiCo, which govern the 

Company’s relationship with PepsiCo.  These various agreements provide PepsiCo with the 

ability to set prices of concentrates PepsiCo sells to PAS, as well as the terms of payment and 

other terms and conditions under which PAS purchases such concentrates.  The agreements 

require PAS to purchase concentrates for the beverages solely from PepsiCo, at prices established 

by PepsiCo, to use only PepsiCo authorized containers, packages and labeling, and to diligently 

promote the sale and distribution of Pepsi beverages. 

27. PepsiCo even acts as the agent for PAS in negotiating its contracts with third 

parties.  As PepsiCo reported in its 2008 10-K: 

In addition, we coordinate, on an aggregate basis, the contract negotiations of 
sweeteners and other raw material requirements for certain of our bottlers.  Once 
we have negotiated the contracts, the bottlers order and take delivery directly 
from the supplier and pay the suppliers directly. 

28. As revealed in PAS’s annual report filings with the SEC, PAS is almost entirely 

dependent on PepsiCo for business.  Indeed, the successful operation of the Company’s business 

depends on the Company’s continuing relationships with PepsiCo. 

29. The primary governing agreement between PAS and PepsiCo is a so-called 

Master Bottling Agreement.  Through the Master Bottling Agreement, PepsiCo exerts 

considerable control over the operations of PAS.  For example, the Master Bottling Agreement, 

among other things: 

(a) Gives PepsiCo veto power over any disposition of the 

Company’s stock; 

(b) Requires the Company to present on an annual basis business 

plans for PepsiCo’s approval; 

(c) Requires the Company to update PepsiCo on a quarterly basis on 

whether and to what extent the business plans are being met; 
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(d) Requires the Company to purchase supplies only from vendors 

that PepsiCo has approved; 

(e) Requires the Company to adhere to PepsiCo’s standards for 

manufacturing, handling, storage, and packaging of beverages, as well as PepsiCo’s 

quality control and sanitation standards; 

(f) Requires the Company to purchase concentrated beverage syrup 

only from PepsiCo and at prices, and on terms and conditions, set in PepsiCo’s sole 

discretion; 

(g) Permits PepsiCo to determine what types of containers the 

Company may use; 

(h) Precludes the Company from engaging in any business unrelated 

to non-alcoholic beverages; 

(i) Prevents the Company from delegating duties, assigning rights, 

or otherwise transferring the bottling operations to a third party without PepsiCo’s prior 

consent; 

(j) Requires the Company to maintain information systems that are 

compatible with, and accessible by, PepsiCo’s information systems;  

(k) Gives PepsiCo the right to inspect any of the Company’s 

facilities, and to inspect the Company’s books and records at any time to ensure the 

Company’s compliance with PepsiCo’s wishes; and 

(l) Limits the Company’s ability to defend against, or prosecute, 

lawsuits related to the beverage business without consulting and taking direction from 

PepsiCo.   
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30. The Master Bottling Agreement provides that PepsiCo may, in its sole discretion, 

reformulate any of the cola beverages or discontinue them, with some limitations, so long as all 

cola beverages are not discontinued.  PepsiCo may also introduce new beverages under the Pepsi 

trademarks or any modification thereof.  If that occurs, PAS will be obligated to manufacture, 

package, sell and distribute such new beverages with the same obligations as then exist with 

respect to other Pepsi cola beverages.  PAS is prohibited from producing or handling cola 

products, other than those of PepsiCo, or products or packages that imitate, infringe or cause 

confusion with the products, containers or trademarks of PepsiCo.  The Master Bottling 

Agreement also imposes requirements with respect to the use of PepsiCo’s trademarks, 

authorized containers, packaging and labeling. 

31. The Master Bottling Agreement also gives PepsiCo added leverage over PAS by 

allowing PepsiCo – in its sole discretion – to terminate its key agreements with PAS for a host of 

reasons.  For instance, PepsiCo may terminate the Master Bottling Agreements if any of the 

required business plans are not carried out in all material respects, either overall or with respect to 

particular territories.  Alternatively, PepsiCo may reject any plan PAS presents if PepsiCo 

determines that the Company has failed to meet its obligations to, inter alia, maintain financial 

capacity, push vigorously the sale of cola beverages and increase and fully meet the demand for 

cola beverages.  Other events that can result in termination of agreements include untimely 

payments for concentrate purchases and quality control failure.  Because PAS depends on 

PepsiCo for its very existence, any threat by Pepsi – whether real or entirely meritless – to 

terminate either the Master Bottling Agreement or any of these key agreements constitutes a 

critical threat to PAS, its shareholders and the PAS Board. 

32. Finally, the Master Bottling Agreement does not require PepsiCo to provide 

cooperative advertising funds to PAS.  Thus, although PepsiCo now provides those funds, it can 
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create a significant financial hardship for PAS by discontinuing those funds and foisting that 

burden upon PAS at any time.   

PepsiCo Further Controls PAS Through Other Business Relationships 

33. PepsiCo’s shadow looms over PAS in several other respects.  For instance, under 

their beverage agreements, PAS purchases concentrates from PepsiCo and manufactures, 

packages, distributes and sells beverages under license agreements with PepsiCo.  As noted 

above, these agreements provide PepsiCo with the ability to set prices for concentrates, as well as 

terms of payment and other terms and conditions under which PAS can purchase the 

concentrates.  In fact, PAS’s bottling of PepsiCo products under licenses from PepsiCo accounted 

for approximately 80% of PAS total sales in 2008.  PAS also bottles water under the Aquafina 

trademark pursuant to agreements with PepsiCo that provide for PAS to pay PepsiCo royalties.   

34. PAS also has substantial transactions with joint ventures in which PepsiCo holds 

an equity interest.  In 2007, PepsiCo and PAS formed a joint venture to acquire an interest in 

Sandora, the leading juice company in Ukraine.  Under the terms of the joint venture agreement, 

PAS holds a 60 percent interest and PepsiCo holds a 40 percent interest.  In August 2007, the 

joint venture acquired 80 percent of Sandora.  In November 2007, the joint venture completed the 

acquisition of the remaining 20 percent interest.  Also in 2007, PAS purchased a 20 percent 

interest in a joint venture that owns Agrima, which produces, sells and distributes PepsiCo 

products and other beverages throughout Bulgaria. 

35. PepsiCo provides PAS with marketing support in the form of bottler incentives.  

In 2008, PAS received $248.7 million of such incentives from PepsiCo.  PepsiCo may 

discontinue such incentives at any time.   

36. PepsiCo’s position as controlling stockholder of PAS is also evident from the 

change-in-control provisions contained in PAS’s 2009 Long Term Incentive Plan (“2009 LTIP”).  
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Specifically, the 2009 LTIP excludes an acquisition by PepsiCo of less than 50% of PAS’s 

outstanding stock from the definition of “Change in Control,” whereas a similar acquisition by 

any other entity would be treated as a “Change in Control” that would trigger other provisions of 

the agreement.   The 2009 LTIP provides, in pertinent part: 

For purposes of this Section 10, a “Change in Control” shall be deemed to have 
occurred if: (i) any one person or more than one person acting as a group 
acquires ownership of stock of PepsiAmericas that, together with the stock held 
by such person or group, constitutes more than fifty percent (50%) of the total 
fair market value or total voting power of the stock of PepsiAmericas, other than 
a merger in which the holders of Common Stock immediately prior to the merger 
have substantially the same proportionate ownership of common stock of the 
surviving corporation immediately after the merger; provided, however, if any 
one person or more than one person acting as a group, is considered to own more 
than fifty percent (50%) of the total fair market value or total voting power of the 
stock of PepsiAmericas, the acquisition of additional stock by the same person or 
persons is not considered to cause a change in the ownership of PepsiAmericas or 
to cause a change in the effective control of PepsiAmericas; (ii) any one person, 
or more than one person acting as a group acquires (or has acquired during the 
twelve (12) month period ending on the date of the most recent acquisition by 
such person or persons) ownership of stock of PepsiAmericas possessing thirty 
percent (30%) percent or more of the total voting power of the stock of 
PepsiAmericas; (iii) any one person, or more than one person acting as a group 
acquires (or has acquired during the twelve (12) month period ending on the date 
of the most recent acquisition by such person or persons) assets from 
PepsiAmericas that have a total gross fair market value equal to or more than 
forty percent (40%) of the total gross fair market value of all of the assets of 
PepsiAmericas taken as a whole, immediately prior to such acquisition or 
acquisitions; or (iv) a majority of the members of the Board is replaced during 
any twelve (12) month period by directors whose appointment or election is not 
endorsed by a majority of the members of the Board prior to the date of the 
appointment or election. Notwithstanding (i), (ii) or (iii) above, a proposed 
transaction wherein PepsiCo, Inc. would acquire a less than fifty percent 
(50%) interest in the Common Stock shall not constitute a Change in Control.  
(Emphasis added). 

37. PepsiCo also guarantees certain debt obligations of the Company. 

38. PepsiCo has installed former PepsiCo officers on PAS’s Board.  For example, 

Defendant McKenna, who has served on the PAS Board since 2001, served as Senior Vice 

President and Treasurer, and then as Senior Vice President of Finance for PepsiCo for many 

years.   Similarly, former PAS Director Lionel L. Nowell, III’s smooth transitions among 
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PepsiCo, PBG and PAS illustrates the extreme interconnection between PepsiCo and the 

Companies.  First, Mr. Nowell served as Controller of PepsiCo from 1999 to 2000.  Then, he 

became Chief Financial Officer of PBG from 2000 to 2001.  Following that, he went back to 

PepsiCo as its Senior Vice President and Treasurer in August 2001.  In 2002, he was appointed to 

the PAS’ Board of Directors. 

39. Due to the nature of their relationships and agreements with PepsiCo and 

PepsiCo’s ownership interest, PAS’s 2008 10-Ks identifies PepsiCo as “a related party.” 

40. By virtue of PepsiCo’s substantial ownership stakes in the Company and 

PepsiCo’s pervasive control over the Company’s operations and prospects, PepsiCo constitutes 

PAS’ controlling stockholder.  As controlling stockholder, PepsiCo bears the burden of 

demonstrating that any business combination between it and PAS is entirely fair to the 

Company’s stockholders who are unaffiliated with PepsiCo. 

PAS’s Certificate Of Incorporation Purports To Limit The Fiduciary Obligations  
That PepsiCo And PepsiCo’s Designees Owe To The Company 

41. Article TENTH of PAS’s Certificate of Incorporation states as follows: 

(1)  In anticipation that PepsiCo, Inc. is currently, and will remain, a substantial 
stockholder of the Corporation, and in anticipation that the Corporation and 
PepsiCo, Inc. may engage in the same or similar activities or lines of business 
and have an interest in the same areas of business opportunities, and in 
recognition of the benefits to be derived by the Corporation through its continued 
contractual, corporate and business relations with PepsiCo, Inc. (including 
service of employees, officers and directors of PepsiCo, Inc. as officers and 
directors of the Corporation, the provisions of this Article TENTH are set forth to 
regulate and define the conduct of certain affairs of the Corporation as they may 
involve PepsiCo, Inc. and its employees, officers and directors, and the powers, 
rights, duties and liabilities of the Corporation and its officers, directors and 
stockholders in connection therewith. 
 
(2)  PepsiCo, Inc. shall have the right to engage (and shall have no duty to refrain 
from engaging) in the same or similar activities or lines of business as the 
Corporation, and the Corporation shall not be deemed to have an interest or 
expectancy in any business opportunity, transaction, or other matter (each a 
“Business Opportunity”) in which PepsiCo, Inc. engages or seeks to engage 
merely because the Corporation engages in the same or similar activities or lines 
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of business as that involved in or implicated by such Business Opportunity.  
Neither PepsiCo, Inc. nor any employee, officer or director thereof (except as 
provided in paragraph 3 below) shall be liable to the Corporation or its 
stockholders for breach of any fiduciary duty by reason of such activities of 
PepsiCo, Inc. or of such person’s participation therein.  In the event that PepsiCo, 
Inc. acquires knowledge of a potential Business Opportunity which may be 
deemed to constitute a corporate opportunity for both PepsiCo, Inc. and the 
Corporation, PepsiCo, Inc. shall have no duty to communicate or offer such 
Business Opportunity to the Corporation and shall not be liable to the 
Corporation or its stockholders for breach of any fiduciary duty as a stockholder 
of the Corporation by reason of the fact that PepsiCo, Inc. pursues or acquires 
such Business Opportunity for itself, directs such Business Opportunity to 
another person, or does not communicate information regarding such Business 
Opportunity to the Corporation. 
 
(3)   In the event that a director or officer of the Corporation who is also a 
director, officer or employee of PepsiCo, Inc. acquires knowledge of a potential 
Business Opportunity which may be deemed to be a corporate opportunity for 
both the Corporation and PepsiCo, Inc., such director or officer of the 
Corporation shall have fully satisfied and fulfilled the fiduciary duty of such 
director or officer to the Corporation and its stockholders with respect to such 
Business Opportunity and, to the extent permitted by applicable law, shall not be 
liable to the Corporation or its stockholders for breach of any fiduciary duty by 
reason of the fact that PepsiCo, Inc. pursues or acquires such Business 
Opportunity for itself or directs such Business Opportunity to another person or 
does not communicate information regarding such Business Opportunity to the 
Corporation, if such director or officer acts in a manner consistent with the 
following policy: 
 
A Business Opportunity offered to any person who is an officer of the 
Corporation, and who is also a director or an officer or an employee of PepsiCo, 
Inc., shall belong to the Corporation;  and a Business Opportunity offered to any 
person who is a director but not an officer of the Corporation, and who is also a 
director or officer of PepsiCo, Inc., shall belong to the Corporation if such 
Business Opportunity is expressly offered to such person solely in his or her 
capacity as a director of [the] Corporation, and otherwise shall belong to 
PepsiCo, Inc. 
 
*** 
 

The PAS Shareholder Agreement 

42. On September 6, 2005, PAS filed with the SEC a current report on Form 8-K 

announcing the company’s entrance into a Second Amended and Restated Shareholder 

Agreement with PepsiCo (the “Shareholder Agreement”) designed to decouple PepsiCo’s 
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maximum ownership percentage limit of PAS common stock from Defendant Pohlad’s, his 

affiliates’ and his family’s maximum ownership percentage limit of PAS common stock.  

PepsiCo has acknowledged that the Shareholder Agreement is applicable to the Proposed Merger.  

However, to date, PAS has taken no action to enforce the Shareholder Agreement. 

43. Section 3.1 of the Shareholder Agreement restricts PepsiCo’s ability to increase 

its ownership of PAS common stock.  That section states, in pertinent part: 

Section 3.1 Acquisition of Voting Securities. Subject to the provisions of this 
Agreement, during the term of this Agreement, [PepsiCo] agrees with [PAS] that, 
without the prior approval of a majority of the Independent Directors, [PepsiCo] 
will not, and will cause each member of the Shareholder Group not to, take any 
of the following actions: 
 
* * * 
 
(c) initiate (including by means of proposing or publicly announcing or otherwise 
disclosing an intention to propose, solicit, offer, seek to effect or negotiate) a 
merger, acquisition or other business combination transaction relating to the 
Company (other than a merger, acquisition or business combination of a third 
party (not a member of the Shareholder Group) with the Company) which would 
not be, if consummated, a Permitted Acquisition. 
 
44. In defining “Permitted Acquisition,” the Shareholder Agreement requires that the 

value of any securities offered in exchange for PAS common stock pursuant to an acquisition 

offer “shall be the average of closing prices . . . over the five consecutive trading day period 

preceding the date of the first public announcement of such Shareholder Offer.”  “Shareholder 

Offer” is defined to include “a merger or other business combination pursuant to which all Voting 

Securities not Beneficially Owned by the Shareholder Group are proposed to be exchanged or 

converted.”   

45. As discussed above, PepsiCo’s offer for PAS is comprised of equal parts cash 

and stock, necessitating a valuation of PepsiCo’s stock to be exchanged for PAS’ stock.  

However, in PepsiCo’s letter to the PAS Board, PepsiCo indicated that the valuation of the stock 

portion of the PAS offer is based on PepsiCo’s closing price on April 17, 2009 rather than an 
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average valuation of PepsiCo’s stock for the five trading days preceding the public announcement 

of PepsiCo’s offer to acquire PAS, which is in direct violation of the Shareholder Agreement. 

46. Additionally, the Shareholder Agreement only designates four circumstances that 

constitute a Permitted Acquisition: 

(1) a transaction or series of transactions that would not result, individually or in the 
aggregate, in any member of the Shareholder Group, singly or as part of a partnership, 
limited partnership, syndicate or other 13D Group, directly or indirectly, acquiring, 
proposing to acquire, or publicly announcing or otherwise disclosing an intention to 
propose to acquire, or offering or agreeing to acquire, by purchase or otherwise, 
Beneficial Ownership of any security so as to cause the Shareholder Group’s Total 
Ownership Percentage to exceed the Maximum Ownership Percentage, (2) a Shareholder 
Offer at a price which is not less than the Minimum Price, (3) a merger or other business 
combination approved by a majority of the Voting Power attributable to Voting Securities 
not Beneficially Owned by the Shareholder Group, or (4) a transaction approved by a 
majority of the Independent Directors. 

The Proposed Merger 

47. On April 20, 2009, PepsiCo publicly disclosed that it had sent letters on April 19, 

2009 to the PBG Board and the PAS Board proposing to acquire all of the Companies’ common 

stock that PepsiCo did not already own for a combination of cash and stock.  For PAS, PepsiCo 

offered $11.64 in cash plus 0.223 shares of PepsiCo common stock for each share of PAS.  

PepsiCo claimed that the offer represented a 17.1% premium over PAS’ closing price of $19.88 

on April 17, 2009..  The Proposed Merger values PAS at $2.96 billion; the total value of all the 

shares Pepsi is proposing to acquire is approximately $6 billion. 

48. PepsiCo structured the Proposed Merger so it is cross-conditional with a merger 

between PepsiCo and PBG, such that PepsiCo’s willingness to proceed with either transaction is 

conditioned on the consummation of both of them.  For 6 to 12 months, PepsiCo, using 

confidential information obtained from the Companies, has been developing a business model to 

evaluate synergies PepsiCo would realize from consolidating PBG and PAS into PepsiCo.  

PepsiCo, which frequently refers to the Companies as its “partners,” is also motivated to acquire 
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the Companies because it satisfies PepsiCo’s desire to create a fully-integrated supply chain and 

go-to-market business model.  Indeed, PepsiCo’s Chairman and CEO, Indra K. Nooyi, described 

the Proposed Merger by saying “we are consolidating our own businesses back into PepsiCo.” 

49. PepsiCo also indicated that it would not sell or otherwise dispose of its shares in 

either PBG or PAS, thereby preventing any other acquirer from making a competing offer for 

PBG or PAS.  Of course PepsiCo’s powers under its various agreements with the Companies 

effectively prevent any alternative to the Proposed Merger.  In short, PepsiCo has told the 

Companies that PepsiCo is the only game in town, so they had better play ball with their 

controlling stockholder. 

The Purported 17% “Premium” Is Illusory 

50. The purported 17%  premium offered by Pepsi to PBG and PAS shareholders is 

illusory, as it seeks to take advantage of temporary downturn in the market prices of those 

bottlers’ stocks in a depressed market.  As John Jannarone of the Wall Street Journal noted in his 

April 21, 2009 editorial entitled “Pepsi Bottlers Should Seek Some More Pop,” Pepsi sought to 

take advantage of a “weak environment.” 

51. As Andrew Kaplan noted in a March 5, 2009 Beverage World article, “[t]he last 

several months have proven almost an unprecedented challenge to most consumer products 

businesses.  And PBG is no exception.”  PBG’s CEO Eric Foss agreed, stating, “It’s an 

environment that you certainly can’t predict, but you can prepare for.”  Pepsi sought in its lowball 

offers to PBG and PAS to take advantage of this difficult economic environment and resulting 

low equity prices for the bottlers. 

52. The stocks of PBG and PAS have been weighed down by overall market forces.  

Indeed, only one year ago, in April and May of 2008, PBG traded in a range between $32 and $35 
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and PAS traded in range between $25 and $27, prices well above PepsiCo’s offers of $29.50 and 

$23.27 for PBG and PAS, respectively. 

53. Despite the recent downturn in PBG’s and PAS’s stock prices, those companies’ 

businesses have been doing well.  They have been raising prices, restructuring and cutting 

expenses to cope with weaker sales volume and higher raw material prices.  PAS’s net income 

rose from $158.3 million in 2006 to 212.1 million in 2007 to 226.4 million in 2008, an increase of 

9.5% last year and 43% over the two year period.  In addition, PAS’s earnings per share increased 

from $1.22 per share in 2006 to $1.66 per share in 2007 to $1.85 per share in 2008, an increase of 

11.5% last year and 51.6% over the last two years.  PAS’s revenues went from $3.97 billion in 

2006 to $4.94 billion in 2008, a 24.4% increase. 

54. As a result of these business successes at PBG and PAS, analysts have reacted 

favorably.  Indeed, before PepsiCo announced its takeover plans, Market Edge, a weekly 

investment ratings service, recommended PAS as a “buy” based on its bullish outlook for the 

Company.  Similarly, Goldman Sachs informed investors that it expected a boost in domestic 

profits at PBG and PAS. 

55. Consequently, PepsiCo’s offer of $23.27 for PAS is grossly inadequate.  First, as 

admitted by PepsiCo, these prices represent a mere 17.1% premium over PAS’s depressed share 

price prior to announcement of the Proposed Merger.  In the last year, PAS’ stock price has 

declined 26%.  Given the depressed state of the markets, the price PepsiCo seeks to force on PAS 

significantly undervalues the Company.   

56. Furthermore, on every day since the Proposed Merger has been announced, PAS 

shares have traded above the offer price, clearly indicating that the market is not satisfied with the 

$23.27 PepsiCo offer.  For example, on June 17, 2009, PAS stock closed at $26.39, per share, 

significantly above PepsiCo’s inadequate offer.   
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57. According to merger research firm FactSet Mergerstat, the average premium on 

“squeeze out” deals such as the Proposed Merger is 35.8%, more than double the premium 

PepsiCo has offered for PBG and PAS.  Likewise, UBS analyst Kaumil Gajrawala said that the 

takeout premiums offered by PepsiCo were small compared to the benefits outlined by PepsiCo 

that it would achieve as a result of the Proposed Merger. 

58. Credit Suisse analyst Carlos Laboy indicated that he expects that PepsiCo would 

have to pay as much as 10% more than the current bids to acquire PBG and PAS. 

59. Additionally, following PepsiCo’s inadequate offer of $23.27 for PAS, Oscar 

Gruss & Son, Inc. raised PAS’ price target to $28 per share, substantially higher than the $23.27 

offer price by PepsiCo, thus indicating that PepsiCo’s offer price substantially undervalues PAS. 

60. The markets’ reaction to and analysts’ discussion of the Proposed Merger both 

demonstrate that PepsiCo’s offers to acquire PBG and PAS substantially undervalue the 

Companies. 

61. PepsiCo is utilizing unfair dealing to force through its acquisition of PAS.  It 

secretly initiated its plan 6 to 12 months ago, but waited to announce that plan until the timing 

favored PepsiCo to the detriment of the public stockholders.  PepsiCo has timed the planned 

mergers at a trough in the businesses and stock prices of the Companies.  

62. PepsiCo has not given any assurances that it will not use its domination and 

control over PAS to retaliate if PAS rejects the Proposed Merger.  To the contrary, as shown 

below, PepsiCo has retaliated against PBG and, by implication, has threatened retaliation against 

PAS. 

In Stark Contrast To The Inherent Unfairness Of The Proposed Merger To PBG And PAS 
Shareholders, PepsiCo Stands To Benefit Greatly Through Enhanced Synergies 

63. PepsiCo would enjoy numerous and valuable synergies from a consummation of 

the Proposed Merger.  The deal would give PepsiCo direct control of 80% of its North American 
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beverage distribution volume.  John Sicher, editor and publisher of industry publication Beverage 

Digest, said this could be a competitive advantage for Pepsi in some markets against archrival 

The Coca-Cola Co.   

64. As PepsiCo explained in its April 20 press release: 

If completed, the acquisitions would create a leaner, more agile business model 
and provide a stronger foundation for PepsiCo’s future growth.  Upon acquiring 
the outstanding shares of the two bottlers, PepsiCo would handle distribution of 
about 80 percent of its total North America beverage volume, including both its 
direct-store-delivery and warehouse systems. 

65. PepsiCo’s Chairman and Chief Executive Officer Indra Nooyi said: 

Consolidating the bottling business with our franchise company would create 
many benefits.  …We could unlock significant cost synergies, improve the 
speed of decision making and increase our strategic flexibility.  We would be 
able to present a more unified face to our retail and food service customers, 
which would better position us to provide customized solutions, as we do at 
Frito-Lay and to take to a new level our “Power of One” program of bundled 
food and beverage offerings. 

66. As industry commentator Sicher explained, “it’s about speed, agility and 

control.” 

67. PepsiCo estimates that the consolidation would create annual pre-tax synergies 

estimated to be over $200 million, relating primarily to reducing redundant costs, achieving 

greater scale efficiencies and realizing new revenue opportunities.  Other additional benefits that 

would result from the Proposed Merger, as described by PepsiCo in its April 20 press release, 

include: 

(i) ability to bring product and package innovation to market more quickly; 

(ii) more streamlined manufacturing and distribution systems; 

(iii) greater flexibility in how Pepsi goes to market, by product and channel; 

(iv) improved national account coordination; and 

(v) ability to react quickly to technological advances. 
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68. While PepsiCo has estimated more than $200 million in annual pretax savings as 

a result of the Proposed Merger, JP Morgan analyst John Faucher has said that estimate of the 

value of the synergies from the Proposed Merger seemed “way too low.”  Other analysts 

commented during PepsiCo’s April 20, 2009 investor call that “the synergy number seems very 

low.”  Indeed, Ms. Nooyi acknowledged that PepsiCo’s practice is to start with synergy numbers 

that it is “very, very comfortable with” and then “work our way upwards.”  She said the 

opportunities for synergies in distribution “are limitless.” 

69. On June 2, 2009, during an investor conference call, PBG provided a counter to 

PepsiCo’s estimated synergy savings, suggesting that PepsiCo’s proposed takeover of its two 

biggest bottlers would result in annual savings between $750 million and $850 million.   

The Companies Respond To The Proposed Merger With Defensive Measures  

70. On May 7, 2009, PAS issued a press release announcing that PAS’s Board had 

rejected PepsiCo’s offer to acquire PAS as “not acceptable and . . . not in the best interest of the 

Company’s shareholders.”  PAS’s press release further disclosed that the unaffiliated members of 

the PAS Board, meeting as the Board’s Transactions Committee, had unanimously voted to reject 

PepsiCo’s proposal.1  In particular, PAS’s Transactions Committee unanimously determined that 

“PepsiCo’s proposal significantly undervalues the strategic benefits of system consolidation. 

Fundamentally, the proposal does not reflect the value of PepsiAmericas’ strengths and stand-

alone strategies, as evidenced by the Company’s strong first quarter results.  It also substantially 

undervalues the synergies that can be obtained in the proposed transaction.” 

71. PAS’ press release further indicated that PAS amended its existing shareholder 

rights agreement to extend its expiration date from May 20, 2009 to May 20, 2010 (the “PAS 

                                                 
1 The PepsiAmericas’ press release noted that its eight unaffiliated directors met the definition of 
independence set forth in the Shareholder Agreement. 
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Defensive Measures”).  The PAS Defensive Measures are subject to PAS Board’s continuing 

obligation to comply with Delaware law. 

72. PAS’s certificate of incorporation forbids stockholders from acting by written 

consent.   

PepsiCo Commences Legal Action And Retaliates Against The Companies 

73. On May 7, 2009, PepsiCo responded to the Companies’ rejection of the Proposed 

Merger with a press release reiterating PepsiCo’s belief that its offers were full and fair and in the 

best interests of the Companies’ stockholders.  In the two months since announcing the Proposed 

Merger, PepsiCo has given no indication that it will improve the financial terms of the Proposed 

Merger, even after the PAS Board rejected those terms. 

74. But PepsiCo did not stop there.  Instead, PepsiCo has embarked on a course of 

threatened retaliation against the Companies in response to their rejection of the Proposed 

Merger. 

75. On May 11, 2009, PepsiCo and its designees to the PBG Board filed in this Court 

a Verified Complaint for Declaratory and Injunctive Relief against PBG and PBG’s unaffiliated 

directors for purported breach of fiduciary duties in connection with PBG’s adoption of certain 

defensive measures (the “PepsiCo Complaint”). 

76. The PepsiCo Complaint, in particular, contains allegations that PBG’s adoption 

of defensive measures were ultra vires because the PepsiCo designees were not notified of the 

board meetings at which the measures were adopted and precluded from engaging in the pointless 

exercise of attending the meeting and then recusing themselves.  It would be odd, indeed, for 

PBG’s Board to have convened with the PepsiCo designees for the purpose of responding to 

PepsiCo’s acquisition offer. 



 - 22 - 
 
 
 

77. The PepsiCo Complaint also alleges that PBG’s defensive measures are a 

disproportionate response to PepsiCo’s merger proposal and are not in the best interests of PBG’s 

unaffiliated stockholders. 

78. While the PepsiCo Complaint is only directed at PBG and its unaffiliated 

directors, it implicitly makes retaliatory threats against the Unaffiliated Directors and sends a 

clear signal to PAS that if the Company does not fall in line, it can expect retaliatory action 

directed against it as well.  PAS has gotten the message.  On May 11, 2009, PAS disclosed the 

filing of the PepsiCo Complaint in its own Form 425, which it filed with the SEC.   

The Proposed Merger Does Not Comply With The Shareholder Agreement 

79. PepsiCo’s Proposed Merger with PAS does not comply with the Shareholder 

Agreement.  PepsiCo’s proposal makes no reference at all to the Shareholder Agreement, and 

PepsiCo has not confirmed that if consummated, the merger would be a Permitted Acquisition. 

80. PepsiCo has pursued its proposed merger with PAS in repeated and continuing 

violation of the Shareholder Agreement.  On April 19 and April 20, 2009, PepsiCo “without the 

prior approval of a majority of the Independent Directors” initiated am merger in violation of the 

Shareholder Agreement by “proposing” and “publicly announcing” and “otherwise disclosing an 

intention to propose, solicit, offer, seek to effect or negotiate” a merger with PAS. 

81. The proposed merger was not a Permitted Acquisition under the Shareholder 

Agreement.  The proposal did not satisfy any of the four criteria for a Permitted Acquisition.  The 

proposed merger would cause PepsiCo to exceed the Maximum Ownership Percentage; indeed, it 

would cause PepsiCo to own 100% of PAS.  The proposal did not satisfy the Minimum Price 

provision, nor did it even contemplate, much less have, approval by a majority of the Voting 

Power not owned by PepsiCo.  And the proposal was not "a transaction approved by a majority of 

the Independent Directors."   
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82. PepsiCo’s offer price of $23.27 fails to meet the Minimum Price required under 

the second category of a Permitted Acquisition.  The Shareholder Agreement defines Minimum 

Price as “the highest average of per share closing prices . . . over any 20 consecutive trading day 

period during the 18 month period preceding the date of the first public announcement of a 

Shareholder Offer.”  As demonstrated in the graph below, in the 18 months preceding PepsiCo’s 

announcement of its intention to acquire PAS there are several 20 consecutive trading day periods 

where the average closing price of PAS’ stock exceeded PepsiCo’s offer price of $23.27. 

PAS’ Closing Stock Price October 17, 2007 to April 17, 20092 
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83. PepsiCo’s offer to acquire PAS also fails to meet the requirements of the third 

category of Permitted Acquisitions.  PepsiCo’s offer to PAS did not indicate that in order for the 

                                                 
2 In the graph, the dotted line represents PepsiCo’s offer price of $23.27.  The vertical lines 
represent twenty day trading periods over the 18 months preceding PepsiCo’s announcement of 
its intention to acquire PepsiAmericas.  As the graph demonstrates there are 9 twenty-day trading 
periods wherein the average closing price of PepsiAmericas stock exceeded PepsiCo’s offer 
price. 
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merger to be consummated, a majority of the shareholders not affiliated with PepsiCo must 

approve the transaction, as required under the third type of Permitted Acquisition.   

84. With respect to the fourth category, although PepsiCo has represented in a 

footnote in the PepsiCo Complaint that the Shareholder Agreement requires that PepsiCo’s offer 

be conditioned on the approval of a majority of PAS’ unaffiliated directors, as noted above, those 

PAS directors have unanimously rejected PepsiCo’s offer.  Accordingly, PepsiCo’s offer cannot 

meet the requirements of the fourth category of Permitted Acquisitions. 

85. The PepsiCo offer also fails under the fourth category because while PepsiCo’s 

merger proposal is purportedly conditioned upon the approval of “a majority of the directors of 

PepsiAmericas that are independent from us,”  PepsiCo’s proposal does not define which 

directors of PAS are “independent from us.”  PAS’ 2009 Proxy Statement identifies all directors 

other than defendant Pohlad as “independent directors.”  However, defendant McKenna, for 

example, would not be an Independent Director as defined in Section 1.1 of the Shareholder 

Agreement because he served as a PepsiCo officer within the previous two years.   

86. Any doubt that PepsiCo was violating the Shareholder Agreement was eliminated 

when PepsiCo continued to pursue the proposed merger after then PAS Board and the 

Transaction Committee of all eight Independent Directors rejected that proposal. 

87. In its May 7, 2009 press release and an 8-K filed with the SEC, PepsiAmericas 

announced that “it has informed PepsiCo that its Board of Directors, based on the 

recommendation of the Transactions Committee, comprised of all eight independent directors as 

defined by the shareholder agreement with PepsiCo has unanimously determined that PepsiCo’s 

non-binding proposal…is not acceptable and is not in the best interest of the Company's 

shareholders.” 
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88. Also, on May 7, 2009 PepsiCo issued a press release stating 

On April 19, 2009, PepsiCo (NYSE: PEP) made a proposal to acquire all of the 
outstanding shares of common stock that it does not already own in its two 
largest anchor bottlers, The Pepsi Bottling Group (NYSE: PBG) and 
PepsiAmericas (NYSE: PAS), at a value of $29.50 per share for PBG and $23.27 
per share for PAS.  PepsiCo currently owns 33% of the outstanding shares of 
PBG and 43% of the outstanding shares of PAS. 
 
PepsiCo made full and fair offers for both companies, representing a premium of 
17.5 percent over the closing price of the common stock of PBG and PAS on 
April 17, 2009.  Compared to the 30-day average closing prices, the offer prices 
represented a premium of 36 percent for PBG and 33.4 percent for PAS. 
On May 4, 2009, PBG announced that its Board had rejected PepsiCo’s proposal.  
In addition, PBG also announced that its Board had approved adoption of a 
shareholder rights plan, commonly referred to as a “poison pill,” as well as 
retention arrangements for certain key employees and amendments to PBG's 
bylaws regarding notice and informational requirements for stockholder actions. 
 
On May 7, 2009, PAS announced that its Board had rejected PepsiCo’s proposal. 
 
PepsiCo reiterates its belief that its offers are full and fair and in the best interests 
of PBG, PAS and their respective shareholders. 
 
For more information about PepsiCo's proposal with respect to PBG and PAS, 
please access our website at http://transactioninfo.com/pepsico. 
 
89. Thus, PepsiCo “without the prior approval of a majority of the Independent 

Directors” is “proposing” and “publicly announcing” and “disclosing an intention to propose, 

solicit, offer, seek to effect or negotiate” a merger with PAS that “would not be, if consummated, 

a Permitted Acquisition.”  Not only does the proposed merger lack the approval of a majority of 

the Independent Directors, it has been unanimously rejected by those directors.   

90. PepsiAmericas’ 10-Q for the quarter ended April 4, 2009, filed with the SEC on 

May 8, 2009 confirmed that PepsiCo was still proposing the merger that had been rejected by the 

Independent Directors: 

On May 7, 2009, we announced that we had informed PepsiCo that our Board of 
Directors, based on the recommendation of the Transactions Committee, 
unanimously determined that PepsiCo’s April 19 proposal is not acceptable and 
is not in the best interest of our shareholders.  On May 7, 2009 PepsiCo reiterated 
its belief that its offer is full and fair. 
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91. PepsiCo has continued to refer to its proposal to acquire PepsiAmericas in press 

releases, SEC filings and other public statements in May and June 2009.  Thus, PepsiCo 

continues to violate the Shareholder Agreement directly and intentionally.  Newspapers and other 

media continue to report on PepsiCo’s $23.37 per-share offer for PepsiAmericas, the offer that 

has been rejected by the Independent Directors.  PepsiCo has failed to increase the merger 

consideration or otherwise try to obtain compliance with the Shareholder Agreement, such as by 

obtaining the required shareholder vote. 

92. PepsiCo’s public pursuit of the Proposed Merger with PAS violates the 

Shareholder Agreement.  Without prior approval of a majority of the Independent Directors 

PepsiCo has initiated by means of proposing, publicly announcing and disclosing an intention to 

seek to effect and negotiate a merger which would not be, if consummated, a Permitted 

Acquisition.  Furthermore, PepsiCo’s continued pursuit of the Proposed Merger after rejection by 

the PAS Independent Directors is a plain violation of the Shareholder Agreement. 

CLASS ACTION ALLEGATIONS 

93. Plaintiffs bring this action individually and as a class action, pursuant to Court of 

Chancery Rule 23, on behalf of all common stockholders of PAS (“PAS Class”).  Excluded from 

the PAS Class are defendants herein and any person, firm, trust, corporation or other entity 

related to or affiliated with any of the Defendants. 

94. This action is properly maintainable as a class action. 

95. The PAS Class is so numerous that joinder of all members is impracticable.  As 

of February 27, 2009, there were approximately 125.5 million shares of PAS common stock 

outstanding.  Also as of February 27, 2009, there were approximately 8,100 stockholders of 

record of PAS common stock. 
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96. There are questions of law and fact which are common to the PAS Class 

including, inter alia, the following: 

(a) whether the certificate provisions apply to the Proposed Merger; 

(b) whether PepsiCo has violated the shareholder agreement and the effects 
of the shareholder agreement and PepsiCo’s violation thereof on 
PepsiCo’s ability to consummate the Proposed Merger with PAS; 

(c) whether the Proposed Merger is unfair to the PAS Class; 

(d) whether the Proposed Merger inadequately values PAS; 

(e) whether the Proposed Merger satisfies entire fairness; 

(f) whether PepsiCo so dominates the Company that the PAS Directors are 
not independent and are not capable of discharging their fiduciary duties 
to Plaintiffs and the PAS Class; 

(g) whether Plaintiffs and the other members of the PAS Class will be 
irreparably harmed by the wrongs complained of herein; and 

(h) whether Plaintiffs and the PAS Class are entitled to declaratory and 
injunctive relief or damages. 

97. Plaintiffs are committed to prosecuting this action and have retained competent 

counsel experienced in litigation of this nature.  Plaintiffs’ claims are typical of claims of the 

other members of the PAS Class and Plaintiffs have the same interests as the other members of 

the PAS Class.  All stockholders of the Company have the same interest in establishing PepsiCo’s 

violation of the shareholder agreement and the inapplicability of the certificate provisions 

purporting to restrict the fiduciary duties and eliminate liability of PepsiCo and its employees, 

officers and directors.  All stockholders of the Company face the threat that PepsiCo will use its 

dominating position over the Company, including its ability to retaliate through the use of its 

powers under agreements vital to the Company’s continued operations, to force a merger that is 

not entirely fair.  Accordingly, Plaintiffs are adequate representatives of the PAS Class and will 

fairly and adequately protect the interests of the PAS Class. 



 - 28 - 
 
 
 

98. Defendants have acted, or refused to act, on grounds generally applicable to, and 

causing injury to, the PAS Class and, therefore, preliminary and final injunctive relief on behalf 

of the PAS Class, as a whole, is appropriate. 

COUNT I 

Declaratory Relief on PAS Certificate of Incorporation 
Against the PAS Directors 

99. PAS’ certificate of incorporation purports to give PepsiCo a blank check to usurp 

corporate opportunities from the Companies.   

100. PepsiCo caused PAS to adopt Article TENTH in its Restated Certificate of 

Incorporation (“PAS Certificate”). 

101. Article TENTH of PAS’s Restated Certificate of Incorporation (“PAS 

Certificate”) purports to eliminate any duty of PepsiCo and insulate PepsiCo from any liability for 

breach of any fiduciary duty by reason of engaging in any of the same or similar activities or lines 

of business or business opportunities as PAS. 

102. Article TENTH of the PAS Certificate broadly defines “Business Opportunity” 

as “any business opportunity, transaction, or other matter.”  PepsiCo’s proposed acquisition of 

PBG would appear to be within the scope of the business opportunities as to which Article 

TENTH purports to limit fiduciary duties and liabilities for breach of fiduciary duty.  Moreover, 

because PepsiCo has proposed a cross-conditional transaction which also involves the acquisition 

of the public shares of PBG, the fiduciary limitations of Article TENTH may apply to all aspects 

of that transaction, including PepsiCo’s acquisition of PAS.   

103. Article TENTH of the PAS Certificate conflicts with 8 Del. C. §§ 102(b)(1), 

102(b)(7) and 122(17), and the Delaware common law governing the fiduciary duty of directors, 

officers, employees and controlling stockholders. 
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104. In the alternative, plaintiffs seek a declaration that Article TENTH of the PAS 

Certificate cannot apply to insulate PepsiCo’s conduct from liability because it expressly provides 

that its protection from liability only applies “to the extent permitted by applicable law.”  Since 

protecting PepsiCo’s conduct from liability would place Article TENTH of the PAS Certificate in 

conflict with “applicable law” in 8 Del. C. §§ 102(b)(1), 102(b)(7), and 122(17) and Delaware 

common law,  Article TENTH does not insulate the Proposed Merger or the conduct of PepsiCo 

and its directors, officers and employees in pursuing the Proposed Merger. 

 COUNT II 

Breach of Fiduciary Duty of Loyalty and Entire Fairness 
Against PepsiCo and Defendant McKenna 

105. Plaintiffs repeat the allegations above as if set forth herein. 

106. Defendants PepsiCo and McKenna owe fiduciary duties of loyalty and entire 

fairness to the public stockholders of PAS.  McKenna, as a former high ranking executive of 

PepsiCo, will support and encourage the Proposed Merger on the terms and conditions PepsiCo 

desires in breach of his fiduciary duties of loyalty and entire fairness owed to the public 

stockholders of PAS. 

107. PepsiCo’s cross-conditional offer, which undervalues PBG and PAS, is not 

entirely fair and is coercive in light of PepsiCo’s domination and control over PBG and PAS, 

including through, among other things, the Master Bottling Agreements. 

108. Given that PepsiCo is the controlling stockholder of PAS, the Proposed Merger is 

subject to the entire fairness standard.  Defendants cannot bear their burden of proving that the 

Proposed Merger is fair to the unaffiliated stockholders of PAS with respect to process and price.  

PepsiCo has also violated its duty of disclosure. 
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109. As a result of the actions by PepsiCo, Plaintiffs and the PAS Class will suffer 

irreparable injury, including, but not limited to, the unlawful deprivation of their valuable 

ownership in PAS. 

110. Unless enjoined by the Court, PepsiCo and McKenna will continue to breach 

their fiduciary duties owed to Plaintiffs and the PAS Class, including, but not limited to, coercing 

Plaintiffs and the PAS Class to acquiesce to the Proposed Merger. 

111. Plaintiffs and the PAS Class have no adequate remedy at law. 

COUNT III 

Breach of Fiduciary Duty  
Against PepsiCo and Defendant McKenna 

112.  Plaintiffs repeat the allegations above as if set forth herein. 

113. By indirectly threatening retaliatory action against the Unaffiliated Directors, 

such as in the PepsiCo Complaint, PepsiCo and McKenna have sought to undermine the putative 

independence of the Unaffiliated Directors and prevent them from exercising their fiduciary 

duties to protect the interests of PAS’ unaffiliated stockholders.  This conduct by McKenna, as a 

director of PAS, and PepsiCo, as a controlling stockholder, constitutes a breach of their fiduciary 

duties to PAS’ unaffiliated stockholders. 

114. PepsiCo and McKenna’s indirect threats of retaliatory action against the 

Unaffiliated Directors have demonstrated their intent to interfere with the operations of the PAS 

board. 

COUNT IV 

Declaratory and Injunctive Relief for Violation of Shareholder Agreement 
Against PepsiCo 

115. Plaintiffs repeat the allegations above as if set forth herein. 
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116. The Shareholder Agreement applies to PepsiCo’s planned acquisition of PAS, 

and, as alleged herein, PepsiCo has violated, and continues to violate, the Shareholder Agreement 

by pursuing the Proposed Merger. 

117. PAS stockholders are intended third-party beneficiaries to the Shareholder 

Agreement. 

118. Plaintiffs are entitled to a declaration that PepsiCo has failed to comply with the 

Shareholder Agreement. 

119. Unless enjoined, PepsiCo will continue to violate the Shareholder Agreement. 

120. Plaintiffs have no adequate remedy at law. 

WHEREFORE, Plaintiffs demand judgment and preliminary and permanent relief, 

including declaratory, injunctive and other equitable relief, in their favor and in favor of the PAS 

Class and against Defendants as follows: 

A. Declaring that this action is properly maintainable as a class action; 

B. Declaring that the PAS Directors have breached their fiduciary duties; 

C. Declaring that PepsiCo has breached its fiduciary duties; 

D. Declaring Article TENTH of the PAS Certificate invalid and void under 

Delaware law; 

E. Declaring that PepsiCo has failed to comply with the Shareholder Agreement, 

and that PepsiCo’s continued pursuit of a merger with PAS constitutes a breach 

of the Shareholder Agreement; 

F. Temporarily, preliminarily and permanently enjoining the PepsiCo from 

proposing, publicly announcing or otherwise disclosing an intention to propose, 

solicit, offer, seek to effect or negotiate Proposed Merger; 

G. Awarding Plaintiffs and the PAS Class appropriate damages; 
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H. Awarding Plaintiffs the costs and disbursements of the action, including 

reasonable attorneys’ and experts’ fees; and 

I. Granting such other and further relief as this Court may deem just and proper. 
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Dated:  June 19, 2009 
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Attorneys for Plaintiffs 

BARROWAY TOPAZ KESSLER 
MELTZER & CHECK, LLP  
Marc A. Topaz 
Lee D. Rudy 
Michael Wagner 
J. Daniel Albert 
280 King of Prussia Road 
Radnor, Pennsylvania  19087 
(610) 667-7706 
Attorneys for Plaintiffs 
 

BERNSTEIN LITOWITZ BERGER & 
GROSSMANN LLP 
Mark Lebovitch 
Samuel Lieberman 
1285 Avenue of the Americas 
New York, New York 10019 
(212) 554-1400 
Attorneys for Plaintiffs 
 

ABBEY SPANIER RODD & ABRAMS LLP 
Judith L. Spanier 
Jill S. Abrams 
212 E. 39th Street 
New York, New York 10016 
(212) 889-3700 
Attorneys for Plaintiffs 
 

 

OF COUNSEL 
 
PRICKETT, JONES & ELLIOTT, P.A.  
Michael Hanrahan (DE Bar No. 941) 
Paul A. Fioravanti, Jr. (DE Bar No. 3808) 
Laina M. Herbert (DE Bar No. 4717) 
1310 King Street 
Wilmington, Delaware  19801 
(302) 888-6500 

 
 
ROSENTHAL MONHAIT  
& GODDESS, P.A. 
Joseph A. Rosenthal (DE Bar No. 234) 
919 Market Street, Suite 1400 
Wilmington, Delaware 19801 
(302) 622-7000  

 



CERTIFICATE OF SERVICE 
 

I, Michael J. Barry, certify that on this 19th day of June, 2009, I caused the 

foregoing Verified Consolidated Class Action Complaint to be served on the following 

parties in the manner indicated below: 

VIA LEXISNEXIS FILE & SERVE 

Mark S. Hurd 
John Ditomo 
McKinley D. Measley 
MORRIS NICHOLS ARSHT & TUNNELL LLP 
1201 North Market Street, 18th Floor 
Wilmington, DE  19801 
  
 
VIA EMAIL AND U.S. MAIL 
 
Daniel A. Dreisbach 
Allen M. Terrell 
RICHARDS LAYTON & FINGER 
One Rodney Square 
920 North King Street 
Wilmington, DE  19801 
dreisbach@rlf.com 
Terrell@rlf.com 
 
 
 
        /s/ Michael J. Barry   
       Michael J. Barry (DE ID. 4368) 
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SHAREHOLDERS LITIGATION
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IN SUPPORT OF CLASS ACTION COMPLAINT

STATE OF MICHIGAN )
) S.S

COUNTY OF WASHTENA W )



~Xtot~
Ann Arbor Employees' Retirement System

SWORN TO AND SUBSCRIBED
BEFORE ME THIS /g' day of June, 2009.
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otary Public

My Commission Expires 7/ ,JJ/i /d""1 D
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