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 INTRODUCTION 

Kelcy Warren created an opportunity to enrich himself at the expense of 

Regency’s unitholders and took it.  Warren controlled the Energy Transfer family of 

MLPs, including ETE, ETP, and Regency. His economic interests were aligned with 

ETE and he admittedly was more loyal to ETE and ETP than to Regency.  

When Regency’s unit price was historically low relative to ETP, Warren 

summoned Regency’s CEO and CFO and told them that Regency would be merged 

into ETP at a cheap price.  By merging Regency’s cash flows into ETP’s structure, 

Warren could divert hundreds of millions of dollars from Regency’s unitholders to 

ETE and himself.  He would personally receive an additional $43.9 million in ETE 

distributions in 2015 and an additional $53.1 million in distributions in 2016.  

Warren would not have to pay anything to receive these additional distributions 

On January 14, 2015, Warren acquired an additional 400,000 ETE units 

knowing that the Merger that he was about to engineer would result in a tremendous 

accretion to ETE’s DCF and distributions.  Warren insisted to insiders that the 

Merger was highly confidential and he did not inform the public ETE unitholders.  

When the Merger was announced 12 days later, the ETE unit price increased by 

more than $10 per unit, netting Warren an additional $4 million.   

Meanwhile, Warren corrupted the process and, through ETE and his loyalists 

on the Regency Board, caused Regency’s general partner to breach the LPA to get 



 

2 

his desired transaction.  Warren promised Regency’s CEO and CFO continued 

employment if they “quietly and quickly” delivered the Merger.  After the close, 

Regency’s CFO, Tom Long, became CFO of the combined company.  Regency’s 

CEO, Michael Bradley, received lucrative employment at ETE.  

Moreover, the Board was loyal to Warren and subverted the Special Approval 

and Unaffiliated Unitholder safe harbors in the LPA for his benefit – treating those 

provisions as if they exclusively protected Defendants and gave them a license to 

create a conflicted Conflicts Committee and to issue a false and misleading Proxy.  

Thus, the Board tasked Brannon and Bryant to act as Conflicts Committee, knowing 

that Brannon was a Sunoco director and ineligible, that Bryant was loyal to Warren 

for saving him from financial ruin, and that Brannon and Bryant were part of a group 

of decades-long close personal friends and joint-venturers with Warren.  

Unsurprisingly, the Committee accepted Warren’s edict that the merger could not be 

dilutive to ETP, and agreed that Warren’s deal was “fair to Regency’s unaffiliated 

unitholders” after only two short meetings using publicly available information and 

before making any counterproposal. 

The Board also issued a false Proxy, misrepresenting to investors that 

Brannon and Bryant were “independent directors” and that the Merger was approved 

by “Special Approval.” The Proxy omitted the fact that the Merger was immediately 

dilutive to Regency unitholders – the result of an amendment to the Merger 
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Agreement that replaced the one-time cash make whole payment with additional 

ETP units for the express purpose of limiting disclosures to unitholders.  Regency’s 

unitholders effectively paid ETE and Warren for the privilege of receiving less 

information about the deal. 

But Defendants were wrong.  As the Supreme Court held, “the conflicts 

resolution provision also operates for the unitholders’ benefit” and include “a 

requirement that the General Partner not act to undermine the protections afforded 

unitholders in the safeharbor process.”1  Since that decision, Defendants have tried 

to rewrite history.  Defendants have argued that Regency was in a death spiral and 

needed to be merged into ETP.  Defendants have argued that Brannon was not 

conflicted because he was not a member of the Sunoco Board when he was a member 

of the Conflicts Committee.  And Defendants have argued that they are entitled to a 

conclusive presumption of good faith under LPA §7.10(b) because they relied on 

J.P. Morgan’s fairness opinion in approving Warren’s deal.  These arguments were 

disproven at summary judgment and trial.   

First, Regency’s situation was not dire or desperate.  Using unaffiliated 

unitholder equity and debt, Regency had grown into one of the largest and most 

diverse G&P MLPs with strategic footprints in the most prolific basins.  Moreover, 

Regency was no stranger to declining commodity prices and told investors that its 

                                                 
1 Dieckman v. Regency GP, 155 A.3d 358, 361 (Del. 2017).  
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margins were largely protected.  Regency had access to capital through its ATM 

program, increased by a new $1 billion program in January 2015.  Regency had no 

debt maturities in the next four years and its credit rating never wavered.  Regency 

was not considering cutting its distributions.   

Defendants withdrew the rebuttal report of their MLP expert, Miesner, and 

did not call him to testify at trial.  The opinions of Plaintiff’s MLP expert, 

O’Loughlin, are unrebutted. 

Second, this Court has already found that the Board appointed Brannon to the 

Conflicts Committee while he was a member of the Sunoco Board, rendering Special 

Approval ineffective.  Trial established that Brannon engaged in Conflicts 

Committee business knowing that he was ineligible to serve because he was waiting 

for ETE’s general counsel, Tom Mason, to send word that they were 100% sure the 

transaction was moving forward.  Trial also established that Brannon intentionally 

did not comply with the resignation requirements of Sunoco’s  LLC agreement and 

remained on the Sunoco Board until after announcement of the Merger. 

Third, Defendants’ misconduct in subverting the contractual safe harbors for 

Warren’s benefit is incompatible with a conclusive presumption of good faith.  

Moreover, even if LPA §7.10(b) applied here (and it does not), the Conflicts 

Committee did not rely on J.P. Morgan’s fairness opinion in approving the Merger.  

The Committee determined that Warren’s initial proposal was “fair to the 
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unaffiliated unitholders of the Partnership” and that “final deal terms have been 

agreed” days before J.P. Morgan issued its fairness opinion orally on January 25.  

Moreover, J.P. Morgan did not give a fairness opinion with respect to the final terms 

of the Merger, as amended on February 18, 2015. 

Plaintiff has proven that Defendants subverted the contractual safe harbors 

and structured an unfair transaction in breach of the LPA for the benefit of Warren 

and ETE.  Plaintiff has also proven harm.  The Merger’s timing and exchange ratio 

undervalued Regency, causing up to $1.7 billion in pre-interest damages.  The 

Merger also diverted hundreds of a millions of dollars in cash distributions from 

Regency’s unaffiliated unitholders to ETE and, indirectly, Warren.  A conservative 

estimate of the value of the diverted distributions based on O’Loughlin’s unrebutted 

cash flow analysis and the pro forma discount rate of Defendants’ expert, Dages, 

shows that the Merger reduced the distributions to Regency unitholders by 

approximately $340 million.  

The time of reckoning is at hand.  Judgment should be entered for Plaintiff. 

 THE TRIAL RECORD 

A. Kelcy Warren’s Control and Incentives 

Kelcy Warren exercised absolute control over the ET MLP family – including 

ETE, Regency, ETP, and Sunoco.  Warren did not have to answer to boards or 
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unitholders.2  Warren could hire, fire, promote, or demote any of the family’s more 

than 27,000 employees at will, including any of the companies’ directors, CEOs, and 

CFOs.3  Nothing was required but Warren’s “say-so” and his signature on a written 

consent.4   

Warren’s financial success was inextricably linked to ETE’s.  The majority of 

Warren’s multi-billion dollar net worth consisted of ETE units.5  Warren, as ETE’s 

largest individual unitholder, received approximately 17 cents of every dollar ETE 

distributed to its LP unitholders.6  (Conversely, Warren owned zero Regency units.) 

ETE, in turn, was an “IDR collector”; its cash flows came almost entirely from IDR 

distributions from affiliated MLPs, primarily Regency and ETP.7  Increasing IDRs 

paid to ETE would inure directly to Warren’s personal benefit as increased cash 

distributions to ETE unitholders.   

                                                 
2 TT(Warren):1283:2-1289:3.  

3 TT(Warren):1284:1-10,1285:24-1289:3. 

4 TT(Warren):1284:1-10.  Warren used that control to temporarily replace Brannon 

on the Sunoco Board with William Williams.  Williams joined the Sunoco Board 

on January 30 – the day after the NYSE sent a deficiency notice – and rotated off 

of the Sunoco Board when Brannon rejoined that Board with Bryant on April 30, 

2015 – the day the Merger closed.  JX613:3; JX711:2. 

5 TT(Warren):1292:10-13. 

6 TT(Warren):1330:4-6;PTO¶57. 

7 TT(Warren):1292:14-20. 



 

7 

ETE owned 100% of Regency’s and ETP’s IDRs, receiving distributions 

dictated by their respective LPAs’ tier structures.8  In 2014 and 2015, ETP was well 

into its highest IDR “split”; Regency was not.9  As of Q4 2014, ETE would receive 

$0.487 of every incremental dollar ETP distributed, but just $0.237 of every 

incremental dollar Regency distributed.10  The IDR payments were “blended” across 

tiers and, as a result, ETE received $0.37 to $0.38 of every dollar ETP distributed, 

but only $0.05 to $0.06 of every dollar Regency distributed.11   

Because of this difference in IDR splits, the simple act of merging Regency 

into ETP (and thus subjecting its cash flows to ETP’s more favorable IDR structure) 

would be “tremendously accretive” to ETE.12  So long as ETP was the surviving 

entity, it would be “mathematically impossible” for an ETP-Regency merger not to 

be accretive to ETE13 – and thus tremendously beneficial to Warren. 

                                                 
8 PTO¶¶167-68;TT(O’Loughlin):16:21-18:16. 

9 TT(O’Loughlin):17:19-18:9,19:21-20:4,20:20-21:10. 

10 PTO¶¶167-168;OOR¶173. 

11 TT(O’Loughlin):18:18-21:24;O’Loughlin Demonstrative 2;PTO¶¶167-

168,170;OOR¶¶173-175;JX338:1. 

12 TT(Dages):1610:14-16. 

13 TT(Warren):1317:20-1318:12.   
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B. Regency Did Not Need To Merge With ETP 

By 2015, the North American shale revolution had been underway for five 

years.14  Major technological advances dramatically reduced oil and gas production 

costs, and allowed producers to expand production volumes significantly.15   

Regency benefited tremendously from this revolution.  Between Q2 2006 and 

Q4 2014, Regency’s distributions grew at a 4.3% CAGR during fluctuating 

commodities environments.16  Regency was rapidly growing its business, embarking 

on major acquisitions and growth projects.  Between 2013 and 2014, Regency 

engaged in $9 billion of acquisitions and spent $1.5 billion on growth initiatives.17  

These investments largely funded with limited partner equity, allowed Regency to 

nearly double its revenue and adjusted EBITDA, and positioned Regency for 

“continued distribution growth” as “new projects” “ramp up from 2015-2017.”18   

The large acquisitions also diversified Regency’s business,19 bolstered the 

stability of its cash flows,20 and provided Regency with a more attractive geographic 

                                                 
14 TT(O’Loughlin):41:4-20 

15 TT(O’Loughlin):41:4-43:9;OOR¶¶8-9,49,61-70.    

16 TT(Canessa):278:13-279:6,327:23-329:16;Canessa Demonstrative:84.  

17 JX430:4-5;TT(Canessa):272:19-273:13. 

18 JX430:4. 

19 TT(Bradley):599:12-600:14,612:22-613:1;TT(Warren):1331:5-11;JX430:4. 

20 TT(Bradley):599:18-600:14,605:8-11,607:24-608:18;TT(Bryant):997:24-998:4; 

JX430:4. 
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footprint in key basins.21  By the end of 2014, Regency was one of the “largest and 

most diverse G&P MLPs” in the country.22  Warren was “very pleased” with 

Regency’s strategic footprint in high-value basins.23   

In the months leading up to the Merger, declining commodities prices posed 

challenges for Regency.  But Regency was no stranger to commodities volatility and 

repeatedly told investors that its margins were largely protected.24 

Regency repeatedly affirmed confidence in its ability to deliver strong results 

in 2015.  Bradley informed investors on November 6, 2014: 

[D]espite the recent decline in oil prices, we believe we remain in a 

good position, as our assets are located in core areas of basins with 

strong activity and attractive drilling economics and we continue to 

focus on maintaining predominantly fee-based margins and a 

comprehensive hedging program.25   

Noting Regency’s backlog of approved growth projects, Bradley “remain[ed] very 

excited as we look forward into 2015 and 2016.”26 

This optimism continued into 2015, even as the commodity environment 

declined.  As of January 2015, Regency had $2.6 billion worth of backlogged capex 

                                                 
21 TT(Bradley):600:21-601:14,612:8-613:11,647:18-21;TT(Warren):1331:5-11; 

JX430:4. 

22 JX430:4;TT(Bradley):602:20-605:22. 

23 TT(Warren):1332:18-2 1. 

24 TT(Long):1064:4-1065:21;JX430:4.  

25 JX220:4;TT(Bradley):646:22-647:16. 

26 JX220:4. 
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projects,27 each of which had been reviewed and approved by the Regency Board or 

by Bradley himself following rigorous financial analysis.28  In discussing these 

capex projects with ETP, Bradley highlighted that 90% of the backlog was “fee-

based,” showing “the stability of the cash flows from the CAPEX projects.”29   

Regency could finance its near-term capex projects using its ATM program 

and revolver.  In late 2014, after LP units prices had already started to decline, 

Regency told investors that the 2015 ATM “[p]rovides an efficient source of 

liquidity for growth capital funding.”30  On January 8, 2015, Regency announced a 

new $1 billion ATM program for 2015.31  Regency’s 2015 budget, which the Board 

approved on March 16, 2015, predicted 81% financing for capital projects from 

equity issuances and 19% from its revolver.32 

Regency also had a $2.5 billion credit limit, a $500 million accordion on its 

revolver, and $400 million of “room” on the revolver.33  It had no maturities for the 

next four years.34  Regency’s credit rating never wavered.  S&P consistently rated 

                                                 
27 TT(Bradley):607:17-19,609:6-17;TT(O’Loughlin):66:10-67:5;JX430:7. 

28 TT(Bradley):609:18-610:5. 

29 TT(Bradley):607:20-608:12;JX430:7. 

30 JX232:48. 

31 PTO¶195. 

32 JX679:1,14;JX872. 

33 JX872 (debt tab);TT(O’Loughlin):77:2-17; O’Loughlin Demonstrative:43. 

34 PTO¶181-83. 
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Regency’s credit BB, having upgraded the Company from BB- in March 2011.35  

Moody’s rated Regency’s credit Ba2, after upgrading the Company from Ba3 in 

April 2014.36  Regency did not face any risk of a downgrade and none of its lending 

banks had informed Regency that it was planning to reduce its credit facilities.37  To 

the contrary, Regency’s “[d]ebt complex [was] well-balanced”38 and its “[s]trong 

balance sheet and liquidity should allow for continued pursuit of strategic 

opportunities.”39 

On a February 19, 2015 earnings call, Bradley discussed Regency’s strong 

operating results and successful integration of the 2013/2104 acquisitions.40  Bradley 

was pleased with the Company’s performance.41  Bradley acknowledged that 

Regency had “seen a rapid decline in commodity prices,” but reassured investors 

that Regency nonetheless expected to “grow average volumes in 2015 compared to 

2014.”42  Further, Bradley announced that Regency had decided to increase its 2015 

                                                 
35 PTO¶174. 

36 PTO¶¶177-178. 

37 TT(Bradley):642:6-12;TT(Gray):1405:2-5. 

38 JX235:48. 

39 JX582:9. 

40 TT(Bradley):648:24-650:8.  

41 TT(Bradley):648:23-649:14. 

42 TT(Bradley):654:4-22;JX646:3. 
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capital expenditures.43  Bradley told analysts that management was executing a plan 

to deal with the commodity-price decline, and he believed he could do it.44   

After the Merger closed, Regency’s legacy assets continued to perform well.  

In August 2015, Mackie McCrea, the merged companies’ chief commercial officer, 

stated that “the biggest challenge we have with the Regency acquisition is building 

the assets quick enough to accommodate the volumes that we are committed to.”45  

In November 2015, McCrea told analysts that the ETP segment where the legacy 

Regency assets sat had “weathered the storm.”46     

C. Kelcy Warren Seizes The Opportunity To Merge Regency Into 

ETP For His Personal Benefit 

1. October 2014:  Warren Prepares to Take Advantage of the 

Expected Decline in Commodity Prices 

Warren was a seasoned operator with more than 40 years in the cyclical 

energy industry.  He understood that “like mother nature, the energy industry purges 

itself now and then.”47  Warren had successfully taken advantage of such down 

                                                 
43 TT(Canessa):323:5-324:11;TT(Warren):1332:23-1334:1;TT(O’Loughlin):224:4-

23;JX646:3,6. 

44 TT(Bradley):655:6-657:18. 

45 JX742:14;TT(Canessa):333:21-334:16;TT(Long):1115:20-1117:6; 

TT(Grimm):1190:13-1192:18.   

46 JX1006:11;TT(Canessa):334:17-335:19.  

47 TT(Warren):1297:10-13.   
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cycles in the past.  The most wealth he ever made was during downturns and “dark 

times.”48 

By October 2014, Warren believed another downturn was coming.49  He saw 

an opportunity to benefit ETE by integrating Regency and ETP into the ET family.50  

He prepared to do just that.  Between October 9 and October 14, 2014, Warren 

purchased 1.2 million additional ETE units for approximately $61.5 million, before 

discussing his integration plans with the Regency and ETP boards.51 

On October 21, 2014, Warren called a joint ETE-ETP Board meeting.52  

Future Regency director Dick Brannon – who had no role at ETE or ETP – was 

present.53  Warren unveiled “a series of transactions among ETE, ETP, SXL, and 

RGP in order to simplify the overall structure of the partnership family.”54  Warren 

carried out his plan.  ETE merged Regency into ETP in Q1 2015, bought the Sunoco 

GP interests from ETP in Q2 2015, reverse-merged ETP into SXL in 2017, and 

                                                 
48 TT(Warren):1297:14-17.   

49 TT(Warren):1297:18-24. 

50 TT(Warren):1289:4-12;1290:8-1291:14;JX191. 

51 JX1016;TT(Warren):1294:2-19.   

52 JX197. 

53 JX197:1. 

54 JX197:4. 
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merged the combined Regency-ETP-SXL entity into ETE in 2018.  Brannon was 

involved in each of these transactions, often as a conflicts committee member. 

During the October 2014 Board meeting, Warren also discussed the 

comparative impact that a decline in the oil price from $84 to $50 per barrel would 

have on ETP’s and Regency’s financial results.55  ETP’s EBITDA was expected to 

decline 2% in 2015 and 2% in 2016, and Regency’s EBITDA by 6% in 2015 and 

5% in 2016.56  While Regency would be directionally negatively affected by a 

commodity price decline,57 there was no existential threat to Regency.58  Regency 

had diversified its margins and expanded its footprint in numerous prolific basins,59 

technological advances in the industry were lowering drilling and exploration 

costs,60 and Regency had stable cash flows61 and no debt maturities in the next four 

years.62  There were no discussions about cutting Regency distributions.63   

                                                 
55 TT(Warren):1296:9-21,1298:1-1299:3;JX197:4. 

56 JX0195:264;TT(Warren):1298:23-1299:3.   

57 TT(Warren):1299:4-7. 

58 TT(O’Loughlin):48:19-49:2;52:23-53:13;62:17-63:2. 

59 TT(O’Loughlin):61:22-62:16;63:3-64:8;64:9-66:9. 

60 TT(O’Loughlin):41:4-20;TT(Brannon):892:7-23. 

61JX430:4;TT(O’Loughlin):67:668:15;TT(Long):1064:201065:1,1066:23:1067:5; 

JX235:51;JX273:20. 

62 TT(O’Loughlin):77:2-17;JX667:175-179;JX729:23;JX872. 

63 TT(Warren):1338:3-7;TT(Long):1049:8-22,1087:23-1088:8.  
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2. December 2014:  Welch Talks Down Regency’s Unit Price  

Between September 2014 and December 2014, Regency’s unit price declined 

faster than ETP’s,64 making it cheaper for ETP to buy Regency with ETP units.  

Warren knew “that [Regency’s] unit price had not held up to the level that ETP’s 

had.”65  Welch was aware of the relative trading prices of Regency and ETP “every 

second of every day, every trading day.”66 

Analysts were focused on the impact of the declining commodity prices on 

the various MLPs.67  However, they had limited visibility into Regency’s or ETP’s 

expected performance and growth because ETE did not give earning guidance for 

MLPs it controlled.68  

On December 9, 2014, Wells Fargo hosted an energy industry dinner.  No 

Regency executive was present.69  But Welch was.  Welch told analysts that in the 

oncoming downturn, Regency was (i) “most exposed to lower NGL prices and 

volumes;” (ii) might have a distribution coverage ratio “below 1.0x in 2015”; and 

(iii) might cut its “distribution growth.”70  Welch emphasized that ETP, in contrast, 

                                                 
64 TT(Warren):1299:8-11. 

65 TT(Warren):1301:20-1302:1. 

66 Welch:48:7-10.  

67 TT(Warren):1311:14-19. 

68 TT(Warren):1308:4-15;1309:2-7. 

69 JX282:2. 

70 JX282:4;TT(Warren):1310:16-22. 
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was in a “strong financial position.” 71  Welch’s “negative guidance” about Regency 

was unauthorized.72   

When Wells Fargo published Welch’s comments on December 11, 2014, 

Regency’s unit price immediately dropped from $24.30 to $23.72 per unit – a 52-

week low.73  Dages’ event study found that the 2.39% decline in Regency’s unit 

price following publication of Welch’s comments was statistically significant.74     

Following Welch’s comments, the spread between Regency’s and ETP’s unit 

prices continued to widen:75 

 

                                                 
71 JX282:4;TT(Warren):1310:24-1311:9. 

72 TT(Bradley):542:8-543:8. 

73 JX287:2;PTO:Ex.A. 

74 DRR:Appendix C-6;TT(Bradley):596:22-597:5.  

75 JX359:7. 
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Warren agreed that Welch’s comments were “totally inappropriate.”76  No one from 

the ET family issued a corrective disclosure noting that Welch’s comments were 

inappropriate and unauthorized.   

3. January 2015:  Warren Buys 400,000 ETE Units Using 

Confidential Information About the Merger  

On January 8, 2015, Welch asked Barclays to “look at ETP buying in RGP.”77  

On January 12, Welch sent Warren Barclays’ analysis showing that the merger 

would result in immediate, massive cash flow accretion to ETE under any 

contemplated scenario.78  Welch explained to Warren: 

The deal is self-explanatory to ETE.  Since RGP is at a 6% GP cashflow 

allocation and this deal increases that to 38% (ETP’s allocation) that 

explains the tremendous accretion.79 

Two days later, on January 14, Warren purchased 400,000 ETE units at 

approximately $48 per unit.80  Warren knew about the planned ETP-Regency merger 

and that it would be massively accretive to ETE.  He also knew that this transaction 

was not known to the market and that he owed duties to ETE unitholders.81  Warren 

did not hesitate to buy the 400,000 ETE units while he was in possession of material 

                                                 
76 TT(Warren):1314:5-15. 

77 JX329. 

78 JX338:1. 

79 JX338:1. 

80 TT(Warren):1353:10-21,1354:17-1355:8;JX1009. 

81 TT(Warren):1353:17-1354:12. 
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non-public information that he had not disclosed to the ETE unitholders.82  When 

the Merger was announced 12 days later, on January 26, the value of these 400,000 

units increased by more than $10 per unit for a total increase of more than $4 

million.83 

D. Warren Engineers The Merger on His Terms, on His Schedule, and 

for His Benefit 

1. Warren Is Highly Incentivized to Implement the Merger  

On January 16, 2015, Warren received an ETE Board presentation showing 

that the Merger would increase ETE’s distributions by hundreds of millions of 

dollars a year.84  This accretion was driven primarily by taking Regency’s cash flows 

and forcing them into ETP’s IDR split.85     

Warren owned 91.6 million ETE units and knew that he would directly benefit 

from the increased distributions.86  By just merging Regency’s cash flows into ETP’s 

structure, Warren would receive an additional $43.9 million in ETE distributions in 

2015 and an additional $53.1 million in ETE distributions, in 2016.  Warren would 

                                                 
82 TT(Warren):1354:17-1356:1. 

83 TT(Warren):1356:18-1357:9;JX586;JX1009. 

84 JX368:2. 

85 TT(O’Loughlin):32:23-33:8. 

86 TT(Warren):1292:10-1293:5,1321:16-1322:1,1330:4-6; JX1009. 
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not have to pay a penny to receive these additional distributions, which continued 

indefinitely.87 

2. Warren Ensures That The Regency Board Is Beholden To 

Him  

Warren had unfettered power to appoint anyone he wanted to Regency’s 

Board88 and could have appointed members who were “genuinely qualified as 

unaffiliated with the General Partner and independent at all relevant times.”89  But 

Warren had no interest in a genuinely independent Board.  So he purposely 

appointed directors who had deep and abiding ties to him and thus were not 

genuinely “independent.”  The following Warren loyalists composed Regency’s 

Board in December 2014: 

 McReynolds:  Warren’s close friend for 40 years; trustee for Warren’s 

son’s trust fund; ETE President/Board member; made half a billion 

dollars by being Warren’s right-hand man and regularly placed 

directors on ET family companies’ boards on behalf of ETE/Warren.90 

 Ramsey:  Warren’s close friend for 25 years and an ETE director (later 

an ETE executive).91 

 Bryant:  Warren’s close friend for 40 years;92 Warren’s mentor who 

gave him his start in the industry; Warren bought Bryant’s company out 

                                                 
87 TT(Warren):1320:5-1322:22. 

88 TT(Warren):1284:1-10,1285:24-1286:4,1287:12-15,1288:2-1289:3.   

89 Dieckman, 155 A.3d at 369.   

90 TT(Warren):1284:23-1285:6;1350:19-1351:7.   

91 TT(Warren):1349:13-1350:13. 

92 TT(Warren):1343:20-1344:17. 
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of bankruptcy, allowing Bryant to keep a Vice Chairman title and 

valuable consulting contract93  that saved Bryant’s career and allowed 

him to continue supporting his family.94  Warren knew that Bryant was 

loyal to him.95 

 Bradley:  Regency CEO and Board member; financial well-being 

dependent on Warren’s continued favor.96 

 Gray: Sat on the Regency Board for the entire time ETE owned the 

general partner units and thus owed ETE (which had unilateral 

authority to appoint and remove directors) for his continued seat;97  by 

mid-December 2014, Gray became conflicted such that he could not 

serve on the Conflicts Committee because of an executive role he 

accepted at a Regency customer.98 

On December 9, 2014 – the same day Welch talked down Regency’s unit price 

–McReynolds suggested to Warren that they appoint Brannon to replace Gray on the 

Conflicts Committee.99  McReynolds testified that, when selecting directors, the 

positions went to “people that the folks who are in ETE’s upper management trust 

and know.”100  

Brannon was such a person.  His relationship with Warren, McReynolds, 

Ramsey and Bryant went back to the early 1990s when he was a co-investor with 

                                                 
93 TT(Warren):1344:19-1345:20. 

94 TT(Warren):1345:13-20;TT(Bryant):962:18-963:11. 

95 TT(Warren):1345:21-23. 

96 TT(Bradley)577:11-578:4. 

97 Gray:32:13-22. 

98 TT(Bradley)583:2-9;TT(Warren)1381:12-17. 

99 TT(Bradley):583:10-14; JX275. 

100 Bradley:173:1-14.  
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Warren in a small group that rescued Bryant’s company, Endevco.101  Brannon and 

Warren joined the Endevco board.102  After Endevco was sold to El Paso, Warren, 

Brannon, and Ramsey invested in a partnership (HACL) that invested in an entity 

that became OEC; Warren, Brannon, and Ramsey were on the board and Bryant was 

an investor.103  They pursued more joint ventures together and Branon, Bryant, 

Ramsey, and McReynolds were among the initial ET investors.  They all continued 

to own thousands of ETE units at the time of the Merger.104  They also owned 

properties together (Warren and McReynolds; Brannon and Ramsey),105 attended 

each other’s weddings and the weddings of their children (Brannon and Ramsey; 

Bryant and Warren),106 and vacationed together (Warren and Bryant; Warren and 

Brannon; Brannon and Ramsey).107  By the end of 2014, they were a group of close, 

                                                 
101 TT(Brannon):863:24-864:9;TT(Bryant):961:19-963:3;Brannon:12:2-16,14:18-

21. 

102 TT(Brannon)864:15-19. 

103 TT(Brannon)865:4-866:6. 

104 PTO¶64,68; JX188:REG-00022644;TT(Bryant)964:10-20;TT(Warren)1352:3-

12;TT(Brannon)867:3-5;McReynolds:104:17-105:4, 116:4-117:11. 

105 TT(Brannon)863:24-867:2. 
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trusted friends.  Brannon, Ramsey, and McReynolds were also directors of Regency-

affiliates Sunoco and ETE.108  

On January 16, Brannon was appointed to Regency’s Board.109  There was no 

nomination process.110  Regency’s nominating and governance committee did not 

independently consider or interview candidates.  In assessing Brannon’s 

“independence,” Regency relied on McReynolds and ETE in-house counsel and did 

not consider Brannon’s deep ties with Warren and Ramsey, or his equity interest in 

ETE.111 

3. Warren Proposes The Merger At A Historically And 

Artificially Low Exchange Ratio and Co-Opts Bradley and 

Long 

Following Welch’s unauthorized guidance, Regency’s unit price continued to 

decline faster than ETP’s.  By January 16, 2015, the ETP-Regency exchange ratio 

was 0.3595 – its lowest point in at least two years and far below the two-year median 

exchange ratio of 0.5060:112 

                                                 
108 TT(Brannon)862:24-863:19;TT(Bryant)961:12-18;TT(Warren)1344:13-

18,1347:18-20; 

109 JX373;TT(Bradley)583:15-584:24;TT(Gray)1389:7-1390:12.  

110 TT(Bradley):584:19-24;TT(Gray)1389:12-1390:12. 
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14,587:10-589:12. 
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The time was right for Warren to make his move.   

On January 16, Warren summoned Bradley and Long to his office.113  Warren 

informed them that ETP was “going to make an offer to roll up” Regency.114  Warren 

offered Regency unitholders 0.4044 ETP units and a pro rata share of a one-time 

$137 million cash payment (equivalent of $0.36 per unit) for each Regency unit.115  

Although the offer represented a modest 12.5% premium over Regency’s then-

current, artificially depressed trading price, it remained far below the two-year 

median of 0.5060.116   Indeed, the proposed 0.4044 exchange ratio only represented 

a premium when compared to Regency’s volume-weighted average trading price 

over the past three to five days – after Welch’s inappropriate comments drove down 

the Regency unit price.117  

                                                 
113 TT(Bradley)578:5-8;TT(Long):1088:11-23.    

114 TT(Warren):1341:21-:1343:5 (quoting Bradley:298:2-22); JX682:61. 

115 JX0397:2; JX517:5. 

116 JX359:7. 

117 JX359:7. 
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During the January 16 meeting, Warren informed Bradley and Long that he 

expected the Merger to be done “quietly and quickly.”118  He solicited Long’s 

interest in being CFO of the combined companies and promised that there would be 

a role for Bradley at ETE.119  After the deal closed, Long became CFO of the 

combined company and is now CFO of the entire ET family, increasing his 

compensation from $1.5 million the year before the Merger closed to $6.6 million 

in 2018.120  Bradley was given an ETE Vice President position that gave him a 

“break” from the pressures of being a public company CEO but paid close to what 

he received at Regency.121   

In this litigation, Warren claimed that the Merger did not originate with him, 

but with a request from Bradley to merge Regency with ETP because of customer 

complaints.122  Bradley directly and credibly refuted Warren’s self-serving assertion: 

Q:   Did you ask for a merger proposal?  

A:   No. 

Q:   Did you ever tell Kelcy that you wanted to get bought out?  

A:   No. 

                                                 
118 TT(Warren):1341:21-:1343:5 (quoting Bradley:298:2-22); JX682:61. 

119 TT(Bradley):578:19-22;TT(Long)1041:21-1042:2.     

120 TT(Long):1054:10-1056:9; JX1004:232; JX1003:150. 

121 TT(Bradley):580:7-582:16. 

122 TT(Warren)1267:11-1268:1,1304:20-1306:10. 
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Q:   Did you ever have a meeting with Kelcy where he told you that 

customers were complaining and you said you wanted to get 

bought out? 

A:   No.123  

E. The Dishonest Special Approval Process 

1. The Conflicted “Conflicts Committee” 

The Regency Board met on January 16, 2015 to discuss Warren’s proposal.124  

Bradley told the Board that ETE had nominated Brannon (already present at the 

meeting) to the Board and that Brannon would be added to the Conflicts 

Committee.125 The Board assented, agreeing that the Conflicts Committee 

“comprised of Mr. Bryant and Mr. Brannon, would evaluate the proposal and report 

back to the full Board with their recommendation.”126   

Bryant testified that “everyone on the Board knew” that both he and Brannon 

“had a long history of personal friendships and business dealings with Warren.”127  

Yet, the Board – itself hopelessly conflicted – allowed Bryant and Brannon to serve 

as Conflicts Committee for a Merger that would benefit Warren.  On January 17, the 
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Board appointed Brannon by written consent to the Conflicts Committee, effective 

January 16.128  

Brannon was also director of Regency’s affiliate, Sunoco.129  On January 19, 

Brannon (i) received a summary of Warren’s proposed merger terms and a copy of 

the draft merger agreement dated January 16; and (ii) participated in a Conflicts 

Committee conference call with committee advisors.130  He knew that he could not 

serve on the Conflict Committee at this time.131  Brannon did not return the merger 

materials, push off the Conflicts Committee call, or resign from the Sunoco Board.132  

In fact, Brannon chose not to resign from Sunoco’s Board before the January 19 

Conflicts Committee conference call because he was waiting for confirmation from 

ETE’s general counsel, Tom Mason, that they were “100% sure that the transaction 

would move forward.”133   

On January 20, 2015, Mason told Brannon it was time to “resign from the 

Sunoco Board.”134  That day, Brannon sent a resignation letter to Mason.135  Brannon 
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130 TT(Brannon):873:11-17,877:8-878:17;JX397;JX398;JX399. 
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did not send his resignation to anyone but Mason.  Brannon testified that he 

deliberately chose not to notify the Sunoco Board of his resignation (a requirement 

under Sunoco’s LLC agreement)136 until after the announcement of the Merger on 

January 26.137  Mason and McReynolds did not inform the Sunoco Board either. 

2. The Conflicts Committee Rushes To Rubber-Stamp 

Warren’s Deal  

The Conflicts Committee did exactly what it was supposed to:  “quietly and 

quickly” deliver Warren’s desired transaction.138  The Committee embraced 

Warren’s edict that the transaction could not dilute ETP’s unitholders.  As Bryant 

testified: 

Q: And one of the other metrics of the transaction was to make sure that 

the transaction would not be dilutive to ETP unitholders on a cash 

distribution basis, right? 

A: Yes, that was our intent.139  

Warren’s edict protected the interests of ETP, ETE and Warren himself; it was 

directly adverse to the interests of Regency and its unaffiliated unitholders. 

The process did not resemble a typical arms’-length negotiation for an $11 

billion unit-for-unit merger.  Regency never received an offer letter and the parties 
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did not exchange any term sheets.140  Regency and ETP representatives had exactly 

two diligence meetings – the first lasting 1 hour and 25 minutes and the second 45 

minutes – where each side presented public investor slide decks that were “pulled 

off the shelf.”141  The Conflicts Committee did obtain any confidential due diligence 

from ETP.142  According to Bryant, there was no data room because “[t]here wasn’t 

time to have a formal data room prepared.”143 

Q. It was going so fast, there was no time to prepare a data room? 

A. That’s correct.144  

The deal’s timeline confirms that this was not an independent, arm’s length 

process and that Warren’s deal was a foregone conclusion:  

 January 16: Warren makes his proposal and appoints Brannon to the 

Regency Board; 

 January 17: Regency Board knows that Brannon is ineligible to serve on 

the Conflicts Committee because of his Sunoco Board membership, but  

appoints Brannon to the Committee effective January 16 anyway;145 
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 January 19: Committee receives draft merger agreement, summary of deal 

terms, and participates in a conference call while Brannon is indisputably 

still a Sunoco Board member;146  

 January 20: Committee participates in a one hour 25-minute meeting about 

ETP.147  J.P. Morgan had not been retained yet.148  Only non-public 

information is presented.149 The Conflicts Committee does not review a 

single ETP customer contract.150 

 January 21: Committee participates in a 45-minute meeting with ETP 

about Regency.151  They do not meet or exchange materials in advance; 

they do not discuss with Bradley and Long what they are going to say.152   

 January 22: Before making any counterproposal, Committee determines 

that the financial terms of ETE’s initial proposal are “fair to the unaffiliated 

unitholders of the Partnership.”153   

At this time, J.P. Morgan was retained fewer than 36 hours and had not 

completed its financial analysis.154  Brannon was a Regency director for six days and 

he was active on the Committee for two days.155  Having already decided the deal 

terms were “fair,” the Committee continued at breakneck speed: 

                                                 
146 SJOp.:22. 

147 PTO¶109;JX406:5-6. 

148 JX406:5;TT(Bryant):982:6-23. 

149 TT(Bryant):986:20-987:8 . 

150 TT(Brannon):910:17-19. 

151 JX428. 

152 TT(Bryant):988:14-990:18. 

153 JX454:3;TT(Bryant):1000:21-1001:4,1002:17-22. 

154 JX454:3. 

155 JX454;TT(Brannon):915:5-916:10. 
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 January 23: Committee “accept[s] the proposal in principle” to merge 

Regency into ETP at an exchange ratio of 0.4066 with a cash payment of 

$0.31 per unit (down from $0.36).156   

 January 24: J.P. Morgan informs the Committee that under any scenario 

the deal is massively accretive to ETE and dilutive to legacy Regency 

unitholders on a DCF and cash distribution basis in 2016.157  Committee 

determines that “final deal terms have been agreed” at an exchange ratio 

of 0.4066 and a payment of $0.32 per unit – the terms in the Merger 

Agreement – subject to Akin Gump’s review of the Merger Agreement.158   

 January 25: J.P. Morgan delivers a fairness opinion; it does not express any 

opinion “as to the underlying decision by the Partnership to engage in the 

Transaction.”159  J.P. Morgan has not canvassed the market and the Merger 

Agreement has a no-solicitation provision.160  The Merger Agreement is 

signed.161   

F. The Board Relies On The Committee  

The Regency Board relied entirely on the Conflicts Committee’s review, 

evaluation, and negotiation of the Merger.162  It conducted no financial analysis of 

the transaction or the value of the consideration, did not retain its own financial 

advisor, and simply listened to J.P. Morgan’s presentation on January 25.163  It did 

                                                 
156 JX682:66 

157 JX540:21;TT(Bryant):1009:13-1010:1;TT(Brannon):927:14-21.  

158 JX514:2;TT(Brannon):921:17-923:10.  

159 JX553:4 

160 TT(Castaldo):691:12-692:4;TT(Bryant):977:20-978:1.   

161 PTO¶145. 

162 TT(Bradley):591:23-592:5. 

163 TT(Gray):1397:6-1398:11,1402:14-20. 
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no “independent analysis of potential third party deals” and conducted no sales 

process.164   

On January 26, 2015 – ten days after ETP’s initial proposal and the date 

contemplated for the announcement before the “negotiations” even began165 –

Regency announced that the Board had approved the $11 billion Merger.166  The 

Committee had delivered on Warren’s charge to approve this conflicts transaction 

“quickly and quietly” within Warren’s parameters.   

G. ETE Restructures The Deal To Minimize Disclosures And Further 

Dilutes Regency Unitholders 

On February 17, 2015, ETP proposed replacing the $0.32 per unit cash make-

whole payment with additional ETP units.167  ETE wanted to change the merger 

consideration and eliminate the one-year cash “make whole” payment to Regency 

unitholders to avoid mandatory disclosures to Regency unitholders under Rule 13e-

3 of the Exchange Act.  Unless the cash payment was eliminated, Rule 13e-3 

required Regency GP to file a Schedule 13E-3 disclosing, among other things:  

                                                 
164 TT(Gray):1387:9-15; 1393:8-16. 

165 TT(Castaldo):678:11-20.  While Defendants sought to justify the timing of this 

transaction as arising from concern for maintaining confidentiality, ETP’s bankers 

made clear that there was another, undisclosed reason for the rush:  A different deal 

that “was highly accretive” “to ETP” and that “could not close until this deal closed.”  

TT(Wolf):1243:9-24.   

166 PTO¶149.   

167 TT(Castaldo):695:9-17.   
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“any report, … or appraisal from an outside party that is materially 

related to the Rule 13e-3 transaction, including, but not limited to: Any 

report, … or appraisal relating to… the fairness of the transaction to 

the issuer or affiliate or to security holders who are not affiliates.”168 

Complying with Rule 13e-3 would require Regency GP to disclose the J.P. 

Morgan book on the deal.169  ETE had no interest in disclosing this information to 

Regency unitholders, informing the Committee that “the amendment” “will alleviate 

the enhanced disclosure requirements under [Section] 13(e).”170  No witness 

explained why Regency unitholders would benefit from fewer disclosures about the 

financial terms of the transaction.171 

Eliminating the cash make-whole payment made the transaction dilutive to 

Regency unitholders on DCF and distribution bases in 2015 (in addition to 2016).172  

The Conflicts Committee made no effort to determine the impact of the change in 

the merger consideration on Regency’s DCF and the cash distributions to Regency 

unitholders.173  The Committee did not ask J.P. Morgan to update its January 25 

                                                 
168 17 CFR 240.13e-100; 17 CFR 229.1015 (Item 1015). 

169 JX540:21.  The proposal to change the deal to avoid the need to file banker books 

came within days of the filing of the first lawsuits challenging this transaction.  

JX682:91.  

170 TT(Bryant):1020:22-2021:5;JX633:2. 

171 TT(Bryant):1021:22-1022:3. 

172 OOR¶201-204;O’Loughlin Demonstratives:9-11;TT(O’Loughlin):29:10-

32:1;COR¶95. 

173 TT(Bryant):1022:4-1023:1 
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fairness opinion or its accretion/dilution analysis, despite the fact that J.P. Morgan 

noted in January that it needed to complete such an analysis to evaluate the 

merger.174  Tellingly, Barclays (ETP’s financial advisor) did rerun its analysis to 

reflect the February Amendment.175 

Following no analysis, the Conflicts Committee approved the Amendment on 

February 18, 2015.176  By the time the deal closed, the “premium” to the Regency 

unitholders had dropped to a mere 0.3% over Regency’s unaffected unit price.177 

H. Defendants Issue A False And Misleading Proxy To Secure 

Unitholder Approval 

Regency filed the Proxy on March 24, 2015.178  The Proxy falsely represented 

that Brannon and Bryant were “independent directors” and that the transaction was 

approved by Special Approval.  This Court has already held that these statements 

were false.179  Bryant’s testimony that he was loyal to Warren and had ETE units 

that aligned his financial interests with ETE prove that he was not independent 

either.   

                                                 
174 TT(Bryant):1023:9-12;TT(Castaldo):695:18-696:7. 

175 JX636;JX1012;TT(Wolf):1235:6-1236:1,1245:7-11. 

176 JX682:59. 

177 TT(Brannon):927:22-928:6;COR¶2. 

178 JX682. 

179 SJOp.:24.   
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The Proxy also omitted to disclose that the transaction was immediately 

dilutive to Regency unitholders on a DCF and cash distribution basis.  According to 

the Proxy, J.P. Morgan’s analysis of the transaction showed that it “could be” 

dilutive to Regency unitholders “when not adjusting for the cash payment in 

connection with the merger” and “accretive to Regency’s estimated DCF per 

Regency common unit and distributions per Regency common unit during the year 

ending December 31, 2015 . . . when adjusting for the cash payment in connection 

with the merger.”180   

By the time the Proxy was filed, the cash payment had been eliminated and 

the transaction had become immediately dilutive to Regency and its unitholders on 

a DCF and cash distribution basis.  Had the Committee not approved the 

Amendment, the Proxy would have disclosed J.P. Morgan’s analysis showing that 

the Merger would massively increase ETE’s cash distributions to Warren and other 

ETE unitholders, including Bryant and Brannon, and  decrease the cash distributions 

to Regency unitholders in 2016: 

                                                 
180 JX682:82. 
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J.P. Morgan needed this information to assess the Merger.181  This information 

was equally material for unitholders asked to support the Merger.182  The Proxy did 

not disclose it. 

                                                 
181 JX454:3 (“contemplated consideration” “appeared to be fair” based on “initial 

analyses,” but J.P. Morgan “had not yet completed an accretion/dilution analysis”). 

182 Warren:57:10-14;TT(Warren):1330:7-23. 
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 THE EXPERTS  

A. O’Loughlin  

O’Loughlin offered three core opinions at trial: 

1) The Merger was designed to increase ETE’s DCF and the distributions 

to ETE unitholders, at the expense of distributions to Regency 

unitholders, while being close to neutral to ETP’s DCF and 

distributions. 183 

 

2) Starting with the shale revolution through today, technological changes 

and innovations caused significant increases in the production of 

natural gas, NGLs, and oil while lowering the unit cost of producing 

those commodities.  During the 2014-2015 downturn, the market 

expected growth to continue, and growth did continue.184   

 

3) Regency had significant positions in several of the best basins in the 

country with tremendous volume growth and an opportunity to 

capitalize on market developments.  Regency had a good mix of long-

term fee-based contracts, access to capital to fund its growth projects 

while meeting the requirements of its debt covenants, and no debt 

maturities in the next four years.185  

 

O’Loughlin’s opinions are supported by the record and unrebutted.  

Defendants withdrew Thomas Miesner’s rebuttal report and did not call him at 

trial.186  Thus, there is no dispute that the Merger diluted the distributions to Regency 

unitholders by hundreds of millions of dollars:187 

                                                 
183TT(O’Loughlin):12:5-38:24;JX839. 

184 TT(O’Loughlin):41:4-63:2;JX839. 

185 TT(O’Loughlin):61:22-89:2;JX839. 

186 Transaction ID# 64579705.  

187 O’Loughlin Demonstratives:11.   
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At trial, Defendants’ expert, Kevin Dages, provided for the first time a 

discount rate for the pro forma company.188 Using Defendants’ expert’s discount 

rate and assumptions, the net present value of the cash flows that Defendants 

diverted from Regency’s unitholders at the time of the Merger ranges from $1.049 

to $1.0538 per unit – between $337,997,017 and $339,543,619 for the total 

unaffiliated units.189 

                                                 
188 The Court permitted Defendants to introduce this pro forma cost of equity at trial 

because it was “just a mathematical calculation [the Court] could ask for post-trial, 

if it was something of interest to [the Court].”  TT1434:13-1435:12.  The same is 

true for a mathematical application of the discount rate to diverted cash flows. 

189 Attached hereto as Exhibit A is a calculation of the net present value of the cash 

flows Defendants diverted from Regency’s unitholders prepared by Canessa using 

Dages’ pro forma costs of equity.   



 

38 

B. Canessa 

Canessa testified that Regency’s unitholders suffered damages (excluding 

pre-judgment interest) of approximately $1.685 billion.190   

Canessa testified that ETE’s conflicting interests and economic incentives 

created a valuation overhang that depressed Regency’s unit price.191  Warren 

testified that he felt more loyal to ETE and ETP than to Regency.192  Canessa 

therefore determined Regency’s standalone value (the “give”) based on a DDM.193  

Dages agrees that valuing Regency on a DDM is appropriate. 194  Canessa and Dages 

calculated similar discount rates for Regency.195  The record supports using a DDM 

as well.196   

Canessa and Dages disagree on the appropriate projections to use.  Canessa 

testified that the projections provided by management to J.P. Morgan and 

represented in the Proxy as having been “prepared on a reasonable basis” and 

“reflect[ing] the best currently available estimates and judgments”197 of Regency 

                                                 
190 JX838:122;Canessa Demonstrative:115;TT(Canessa):359:24-360:19. 

191 TT(Canessa):244:13-249:17;JX96:6;JX77:1;JX11:77;JX243:6. 

192 TT(Warren):1324:4-1325:8.   

193 TT(Canessa)235:14-236:4. 

194 TT(Canessa):285:10-338:4. 

195 Canessa Demonstratives:93,94;TT(Dages):1572:16-19;   

196 TT(Dages):1518:23-1521:19. 

197 JX682:75. 
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management were most appropriate.198  Dages testified that an internal April 2015 

spreadsheet was most appropriate.199  Depending on the projections and discount 

rate, Regency’s standalone value ranged between $26.76 per unit (Dages’ discount 

rate / April spreadsheet) and $29.02 per unit (Canessa’s discount rate / Fairness 

Opinion Projections).  Canessa’s and Dages’ valuations fall within J.P. Morgan’s 

DDM range ($22.25 and $30.50).200  

Canessa and Dages agree that the market value of the merger consideration 

was $23.83 per unit on April 30, 2015, the day the Merger closed,201 but disagree on 

whether it is appropriate to determine the value the merger consideration (the “get”) 

based on its market value.  Canessa opines that it is appropriate to use the market 

value of “the get” in calculating damages.  Among other reasons, because there are 

no ordinary course multi-year projections for the pro forma company, a DDM of the 

pro forma company is highly speculative and inappropriate.202  Although Dages 

claims that it is not appropriate to use the market value of the merger consideration 

                                                 
198 TT(Canessa)296:5-300:7;305:3-306:9. 

199 TT(Dages)1518:23-1521:19.   

200 JX540:12. 

201 TT(Canessa)347:2-20;TT(Dages)1601:8-11. 

202 TT(Canessa)344:21-346:17. 
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if one uses a DDM to determine Regency’s standalone value,203 he provided no 

financial literature or legal support for this rebuttal opinion. 

Based on the market value of the consideration, the damages to Regency’s 

unitholders range from $538 million to $1.685 billion.204 

 ARGUMENT 

A. Standards Of Contract Interpretation 

1. The LPA’s Express and Implied Terms 

The LPA governs the relationship between Defendants and unitholders.  

Investors are not without protections.  Ambiguities are resolved “to give effect to the 

reading that best fulfills the reasonable expectations an investor would have had 

from the face of the agreement.”205 

“The DRULPA provides for the implied covenant of good faith and fair 

dealing, which cannot be eliminated by contract.”206  Liability for breaching the 

implied covenant attaches “when the party asserting the implied covenant proves 

that the other party has acted arbitrarily or unreasonably, thereby frustrating the 

fruits of the bargain that the asserting party reasonably expected.”207  The parties’  

                                                 
203 TT(Dages)1477:21-1479:1. 

204 JX838:122;Canessa Demonstrative:115;TT(Canessa):359:24-360:19. 

205 Dieckman, 155 A.3d at 366. 

206 Id. at 367. 

207 Id. 
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reasonable expectations are assessed at the time of contracting.208  Plaintiff’s implied 

covenant claims regarding LPA §§7.9(a) and 7.10(b) remain part of the case.209 

2. LPA § 7.9(a): “Resolution of Conflicts of Interest; Standards 

of Conduct and Modification of Duties” 

The Merger was a conflicts transaction subject to LPA §7.9(a), which 

provides: 

[A]ny resolution or course of action by the General Partner or its 

Affiliates in respect of such conflict of interest shall not constitute a 

breach of this Agreement … if the resolution or course of action in 

respect of such conflict of interest is (i) approved by Special Approval, 

(ii) approved by the vote of a majority of the Common Units (excluding 

Common Units owned by the General Partners and its Affiliates), (iii) 

on terms no less favorable to the Partnership than those generally being 

provided to or available from unrelated third parties or (iv) fair and 

reasonable to the Partnership, taking into account the totality of the 

relationships between the parties involved (including other transactions 

that may be particularly favorable or advantageous to the 

Partnership).210 

Although LPA §7.9(a) can shield transactions from judicial review, “the 

conflicts resolution provision also operates for the unitholders’ benefit.  It ensures 

that, before a safe harbor is reached by the general partner, unaffiliated unitholders 

have a vote, or the conflicted transaction is reviewed and recommended by an 

                                                 
208 Id.   

209 Transaction ID# 64395075. 

210 LPA §7.9(a); Dieckman, 155 A.3d at 363-64. 
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independent Conflicts Committee.”211  Furthermore, the Supreme Court held in this 

case “a requirement that the General Partner not act to undermine the protections 

afforded unitholders in the safeharbor process” is “implied in the language of the LP 

Agreement’s conflicts resolution provision.”212  The Court explained: 

Partnership Agreement drafters, whether drafting on their own or sitting 

across the table in a competitive negotiation, do not include obvious 

and provocative conditions in an agreement like ‘the General Partner 

will not mislead unitholders when seeking Unaffiliated Unitholder 

Approval’ or ‘the General Partner will not subvert the Special Approval 

Process by appointing conflicted members to the Conflicts 

Committee.’213 

This is the law of the case.   

The trial established that the General Partner did mislead unitholders when 

seeking Unaffiliated Unitholder Approval and did subvert the Special Approval 

Process by appointing conflicted members to the Conflicts Committee.  Such 

misconduct is incompatible with a finding that Defendants were acting in “the best 

interest of the Partnership” (LPA §7.9(b)) or can “flip back into” a conclusive 

presumption of good faith because J.P. Morgan issued a fairness opinion (LPA 

                                                 
211  Dieckman, 155 A.3d at 361. 

212 Dieckman, 155 A.3d at 368 

213 Id. 
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§7.10(b)) that did not even consider the final merger consideration.214  A finding of 

good faith here would be legally wrong and clearly erroneous. 

Furthermore, the Court has already found that the Special Approval and 

Unitholder Approval safe harbors are unavailable.  Accordingly, Defendants must 

show that the Merger was “on terms no less favorable to the Partnership than those 

generally being provided to or available from unrelated third parties,” LPA 

§7.9(a)(iii), or “fair and reasonable to the Partnership, taking into account the totality 

of the relationships between the parties involved (including other transactions that 

may be particularly favorable or advantageous to the Partnership),” LPA §7.9(a)(iv).  

This is “akin to the ‘entire fairness’ review of corporate law.”215  The trial record 

does not support a finding of entire fairness either. 

3. LPA § 7.8(a): “Liability of Indemnitees” 

Under LPA §7.8(a), the General Partner and its Affiliates are not liable for 

monetary damages unless they “acted in bad faith or engaged in fraud [or] willful 

misconduct.”  Defendants have waived LPA §7.8(a) by not pleading it as an 

                                                 
214 Brinckerhoff v. El Paso, C.A. No. 7141-CS (Del. Ch. Oct. 26, 2012) 

(TRANSCRIPT).   

215 In re Energy Transfer Equity, L.P. Unitholder Litig., 2018 WL 2254706, at *22 

(Del. Ch. May 17, 2018); see also Brinckerhoff v. Enbridge Energy Company, Inc., 

159 A.3d 242, 262 (Del. 2017) (“The fair and reasonable standard is ‘something 

similar, if not equivalent to, entire fairness review.’”); Dieckman v. Regency GP LP, 

C.A. No. 208,2016, at 6 (Del. Nov. 16, 2016) (TRANSCRIPT). 
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affirmative defense.  Moreover, even if LPA §7.8(a) applies, the trial record 

establishes that Defendants: 

 knowingly appointed conflicted members to the Conflicts Committee for 

ETE’s/Warren’s benefit; and  

 

 issued a Proxy misrepresenting that Brannon and Bryant were 

“independent directors” while omitting their decades-old relationships 

with Warren and that: (i) Brannon’s and Bryant’s financial incentives in 

the Merger were aligned with Warren/ETE; (ii) Brannon was 

simultaneously a member of the Conflicts Committee and the Sunoco 

Board; and (iii) Bryant was loyal to Warren after Warren saved him and 

his family from financial ruin.   

 

Defendants’ misconduct easily qualifies as willful misconduct, bad faith, and 

fraud.216  

B. Defendants Breached LPA 7.9(a) 

1. Defendants Breached the Covenant of Good Faith and Fair 

Dealing Implied in Special Approval 

The Court has already found that Brannon was not independent and “the 

Conflicts Committee was not validly constituted from its inception.”217 

At trial, Plaintiff proved that Defendants knew the Conflicts Committee was 

not “genuinely comprised of qualified members” and “independent at all relevant 

                                                 
216 Allen v. El Paso Pipeline GP Co., L.L.C., 2014 WL 2819005, at *7 (Del. Ch. June 

20, 2014) (finding bad faith for conduct that is “so egregiously unreasonable” that it 

seems “essentially inexplicable on any ground other than…bad faith”); Trascent 

Management Consulting, LLC v. Bouri, 2018 WL 4293359, at *12 (Del. Ch. Sept. 

10, 2018); see also Hauspie v. Stonington Partners, Inc., 945 A.2d 584, 586 (Del. 

2008). 

217 SJOp.:12. 
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times.”218  First, the Regency Board knew that Brannon was a Sunoco Board 

member when he was appointed to the Conflicts Committee;219 that Bryant and 

Brannon’s financial incentives were aligned with ETE/Warren;220 and that both 

Brannon and Bryant had longstanding personal friendships and business 

relationships with Warren.  The Board kept Bryant on the two-person Conflicts 

Committee and appointed Brannon anyway.221   

Second, Brannon deliberately stayed on the Sunoco Board at ETE’s request 

while he was a member of the Conflicts Committee and engaged in Conflicts 

Committee business.222   

Third, Brannon deliberately did not give notice of his resignation to the 

Sunoco Board until after the Merger was approved. Under the Sunoco LLC 

Agreement, a Sunoco board member “may resign at any time by giving written 

notice of such Director’s resignation to the Board” and that resignation “shall take 

effect at the time the Board receives such notice.”  Brannon did not give written 

notice of his resignation to the Sunoco Board before January 26, 2015.  On January 

                                                 
218 Dieckman, 155 A.3d at 369. 

219 TT(Bradley):585:1-16;TT(Bryant):971:14-22;TT(Brannon):752:2-24,876:3-

16;McReynolds:284:10-16;Ramsey:216:18:217-6,221:8-222:4. 

220 TT(Bradley):588:17-24;TT(Bryant):971:14-972:20;PTO¶¶64,68;TT 964:10-

20;TT(Brannon):866:16-24;JX301:12. 

221 JX400;JX484. 

222 Supra, pp. 26-27. 
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20, Brannon sent a resignation letter to Mason, knowing Mason was not a member 

of the Sunoco Board.223  Brannon admitted that he deliberately did not send his 

resignation letter to the Sunoco Board: 

Q. So I think it’s fair to say that sending a letter to Mr. Mason, not 

to Sunoco’s Board, was deliberate on your part? 

A. Yes.224 

Mason and McReynolds did not inform the Sunoco Board either.  

Defendants’ conduct in creating a Conflicts Committee that was not 

“genuinely comprised of qualified members” subverted the Special Approval 

process.  Because of Defendants’ misconduct, the Conflicts Committee was not 

“independent at all relevant times.”  Defendants’ misconduct was not a standalone 

incident.   In re Energy Transfer Equity is instructive.225  There, too, ETE created a 

conflicts committee that included “long-time friends of Kelcy Warren, who had 

asked them to join the Board,” and who were not eligible to serve on the ETE 

conflicts committee because they simultaneously served on the boards of Sunoco 

and ETP.226  There, as here, Defendants caused the conflicts committee to bless their 

                                                 
223 JX600;TT(Brannon)880:3-8. 

224 TT(Brannon)882:17-20. 

225 Energy Transfer Equity, 2018 WL 2254706. 

226 Id., at *9. 
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desired transaction at lighting speed while retroactively papering the record and 

giving self-serving testimony.227   

2. Defendants Breached the Covenant of Good Faith and Fair 

Dealing Implied in Unitholder Approval 

This Court has already found that the Proxy was false and misleading.228   

Trial established that Defendants knowingly created the false appearance of 

an unaffiliated, independent Special Committee.  The Board knew that Brannon was 

not qualified to serve on the Conflicts Committee because he was on the Sunoco 

Board.  The Board also knew that Brannon’s and Bryant’s financial incentives were 

aligned with ETE/Warren, and that they both had long histories of close personal 

friendships, joint ventures, and other business dealings with Warren.229  The Proxy 

omitted those facts and instead represented that the Conflicts Committee was 

comprised of “two independent directors.”230  By issuing this Proxy, the General 

Partner “creat[ed] the false appearance of an unaffiliated, independent Special 

                                                 
227 Id. at *20 (finding that “revised resolutions . . . falsely indicated that Williams 

was appointed sole member of the Conflicts Committee” and rejecting directors’ 

“self-serving testimony” as contrary to the express language of the LPA). 

228 SJOp.:12. 

229 Supra, p. 25.   

230 JX682:70. 
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Committee,” thereby deliberately “undermin[ing] the protections afforded 

unitholders in the safe harbor process.”231   

Furthermore, Defendants intentionally withheld important financial 

information, including J.P. Morgan’s accretion/dilution analysis, from the 

Unaffiliated Unitholders, and did not disclose that the Amendment had made the 

deal immediately dilutive to Regency unitholders.232    Defendants’ withholding of 

critical financial information was a deliberate attempt to undermine the protections 

of Unitholder Approval.  Partnership agreement drafters “do not include obvious and 

provocative conditions in the agreement” like the General Partner will not 

restructure a transaction to make it immediately dilutive to Unaffiliated Unitholders 

in order to avoid making mandatory disclosures about the conflicted transaction.233 

3. The Merger Was Not Fair And Reasonable  

Under LPA §7.9(a)(iii) and (iv), Defendants must show the Merger was “on 

terms no less favorable to [Regency] than those generally being provided to or 

available from unrelated third parties”234 or “fair and reasonable to [Regency] 

taking into account the totality of the relationships between the parties involved.”235  

                                                 
231 Dieckman, 155 A.3d at 368, 369. 

232 Supra, pp. 31-32.  

233 Dieckman, 155 A.3d at 368. 

234 LPA §7.9(iii).   

235 LPA §7.9(a)(iv);JX25:69-70.   
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This contractual standard is “akin to the ‘entire fairness’ review of corporate law.”236  

When entire fairness applies in the common law context, it is axiomatic that 

defendant fiduciaries bear the burden of proof.237  The same is true here.238  

Defendants cannot meet this burden. 

(a) Warren Favored ETE/ETP Over Regency  

Warren stood on both sides of the transaction; he admitted that his loyalty to 

Regency did not rise to the same level as the loyalty he felt for ETP and ETE.239   

Warren controlled the ET family and structured a deal that favored ETE and 

ETP at the expense of Regency and its unitholders.240  Warren informed his reports 

that (1) any deal proposed could not be dilutive to ETP; and (2) any IDR give-back 

from ETE to support the deal needed to be as low as possible.241  Warren explained 

this as follows: 

                                                 
236 Energy Transfer Equity, 2018 WL 2254706, at *22; see also Brinckerhoff., 159 

A.3d at 262 (“The fair and reasonable standard is something similar, if not equivalent 

to, entire fairness review.”); Dieckman, C.A. No. 208,2016, at 6 (Del. Nov. 16, 2016) 

(TRANSCRIPT). 

237 See Ams. Mining Corp. v. Theriault, 51 A.3d 1213, 1239 (Del. 2012). 

238 Energy Transfer Equity, 2018 WL 2254706, at *18, n.307; see also Auriga 

Capital Corp. v. Gatz Properties, 40 A.3d 839 (Del. Ch. 2012). 

239 TT(Warren)1323:4-14,1324:18-1325:8. 

240 TT(Warren):1325:9-18(Warren was wearing his “hat” as chairman/CEO of ETP 

in the Regency/ETP merger and “could act” on his “loyalty to ETP and ETE”; if he 

did not agree to the terms of the merger, “it would not happen”). 

241 TT(Warren):1325:19-1326: 13. 
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A. I like to think of this sort of as an equation and solve for an 

unknown.  The unknown to be solved for was how much IDR 

support ETE would need to give to ETP to acquire Regency.  

And so that’s how we did the math. 

Q. And within that math, the constant was that the deal cannot be 

dilutive to ETP, correct?  

A.  Correct.  That is correct.242 

Warren’s directives protected ETP from dilution and maximized the increased 

IDR payments to ETE (and thus its distributions to Warren).  The interests of 

Regency and its unitholders were checked at the door.  Warren admitted that he 

could have structured the Merger to include a larger IDR give-back from ETE to 

ensure that the Merger would not dilute Regency unitholders, but that was (a) “not 

something that [he] would do” and (b) would have been contrary to his own financial 

interest.243  Warren enriched himself – at Regency’s expense.   

(b) Defendants Did Not Meet The Standard of LPA 

§7.9(a)(iii) 

Defendants have not established that the Merger was “on terms no less 

favorable to [Regency] than those generally being provided to or available from 

unrelated third parties.”244  ETE controlled Regency and no sale could go forward 

                                                 
242 TT(Warren):1326:2-10. 

243 TT(Warren)1328:16-1330:6. 

244 LPA §7.9(a)(iii);JX25:69.   
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without its consent.245  The Conflicts Committee never considered an alternative 

transaction with an unrelated party.246  J.P. Morgan was not asked to, and did not, 

canvass the market before the parties entered the Merger Agreement, which 

contained a “no-shop.”247  As noted above, the “process” significantly “deviated 

from the behavior one would expect in an arms-length transaction,” underscoring 

that the Merger was not on terms available to unrelated third parties.248 

Meanwhile, ETE stood to make hundreds of millions of dollars each year by 

merging Regency’s cash flows into the ETP IDR structure.249  Any third party 

considering a proposal for this controlled company would have to replicate that 

benefit to ETE.250  This hurdle was incremental to the $448.7 million termination 

fee and ETP’s matching rights, which already presented formidable moats to a third 

party.251  Thus, ETE ensured that third parties never had an opportunity to show what 

                                                 
245 TT(Castaldo)691:12-692:4;TT(Bryant)977:20-980:7. 

246 TT(Bryant)977:20-978:1. 

247 Id.; JX682:220. 

248 Auriga, 40 A.3d at 857 (“the extent to which the process leading to the self-

dealing either replicated or deviated from the behavior one would expect in an arms-

length deal bears importantly on the price determination”). 

249 TT(O’Loughlin):12:5-13:16; 34:2-11;O’Loughlin Demonstratives:13. 

250 TT(O’Loughlin)40:3-41:2.  

251 Id.; see also JX682:102, 233. 
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terms would be available from unrelated third parties, leaving this provision 

unsatisfied. 

(c) Defendants Did Not Meet The Standards Of LPA 

§7.9(a)(iv) 

Defendants have not shown that that the transaction was “fair and reasonable 

to the Partnership[.]” LPA §7.9(a)(iv).  In this regard, the Court “must consider both 

fair process and fair price, unifying those considerations to reach a single result.”252  

Defendants cannot satisfy either prong.  The sale of Regency was overseen by 

conflicted directors who were beholden to, and whose financial incentives were 

aligned with, the controller.  They acted on a timeline dictated by the controller and 

knowingly for the controller’s benefit, had two short meetings using public slide 

decks, and conducted no due diligence on non-public information.253   

                                                 
252 Energy Transfer Equity, 2018 WL 2254706, at *22. 

253 Weinberger v. UOP, Inc., 457 A.2d 701, (Del. 1983) (reversing and remanding 

post-trial judgment for defendant; material information concerning the merger was 

not disclosed such that merger did not meet fairness test; noting, inter alia, that 

majority shareholder set “serious time constraints” for negotiating principals and 

entire deal negotiated in four business days); Ams. Mining Corp., 51 A.3d at 1245 

(upholding judgment for plaintiff in entire fairness case; special committee “fell 

victim to a controlled mindset” by “allowi[ng] [the controller] to dictate the terms 

and structure of the merger” and “accept[ing] that only one type of transaction was 

on the table,” which “took other options off the table that would have generated a 

real market check and also deprived the Special Committee of negotiating leverage 

to extract better term”). 
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Plaintiff disproved Defendants’ assertion that a cyclical commodities 

downturn posed a sudden, existential threat to Regency.  Bradley, Warren, Brannon 

and Bryant testified that there were some problems but that the situation was not 

“dire” or desperate.254  Regency’s plans to increase its growth capex, its public 

statements to investors, and the absence of discussions about reducing distributions 

or threats of a credit rating downgrade were consistent with this assessment.255 

Nor was Regency sold for a fair price.  The deal provided only a 0.3% 

premium over the unaffected unit price while immediately diluting Regency’s DCF 

and distributions to unitholders to the benefit of ETE, which received an 

instantaneous, massive accretion in its DCF and cash distribution.  ETE would not 

have to pay a penny for this accretion. 

C. LPA §7.9(b) Does Not Absolve Defendants 

1. LPA §7.9(b) Does Not Apply To The Merger 

LPA §7.9(b) provides: 

Whenever the General Partner makes a determination or takes or 

declines to take any other action, or any of its Affiliates causes it to do 

so, in its capacity as the general partner of the Partnership …then, 

unless another express standard is provided for in this Agreement, the 

General Partner, or such Affiliates causing it to do so, shall make such 

determination or take or decline to take such other action in good faith.  

                                                 
254 TT(Brannon)913:23-914:2; 926:3-6; TT(Warren)1265:5-1266:6; 

TT(Bradley)598:20-607:15; TT(Bryant)994:12-998:8. 

255 Supra, pp. 10-11, 14. 
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By its own terms, LPA §7.9(b) only applies unless “another express standard 

is provided for in this Agreement.”  Here, by their own terms, LPA §§7.9(a)(iii) and 

(iv) provide “standards” of conduct for conflicts transactions.256   

In Allen v. El Paso Pipeline GP Co., LLC, Vice Chancellor Laster considered 

this exact question regarding virtually identical LPA language.257  The Court refused 

to apply the good faith standard to a conflicts transaction, explaining: 

At first blush, [LPA §7.9(b)] appears to apply to all decisions made by the 

General Partner in its capacity as the General Partner.  Analytically, however, 

Section 7.9(b) applies only to decisions made by the General Partner in its 

capacity as the General Partner that do not involve a conflict of interest 

because Section 7.9(b) states that the standard it sets forth will apply “unless 

another express standard is provided for in this Agreement.”  When a decision 

involves a potential conflict of interest on the part of the General Partner, 

Section 7.9(a) provides “another express standard.”258 

The same is true here.259  This interpretation is also consistent with the general 

framework of LPAs, which like the common law apply increasing levels of scrutiny 

                                                 
256 See Dieckman, C.A. No. 2082016 at 6 (Del. Nov. 16, 2016) (TRANSCRIPT); 

Energy Transfer Equity, 2018 WL 2254706, at *22.   

257 90 A.3d 1097 (Del. Ch. 2014). 

258 Id. at 1102.   

259 See also In re El Paso Pipeline Partners, L.P. Deriv. Litig., 2014 WL 2768782, 

at *10 (Del. Ch. June 12, 2014) (same); Bandera Master Fund LP v. Boardwalk, 

2019 WL 4927053 at *10 (Del. Ch. Oct. 7, 2019)(“If the matter that the General 

Partner is addressing in its official capacity does not involve a potential conflict of 

interest, then the standard of conduct set out in Section 7.9(b) applies”); id. at *13 

(“The next question is whether the General Partner faced a potential conflict of 

interest when making [the challenged] decision.  If it did, then Section 7.9(a) applies.  

If not, then Section 7.9(b) applies.”).   
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that apply to categories of transactions with more potential for abuse.260 

Defendants’ reliance on Norton is misplaced.261  There, the issue was not 

whether a generalized LPA good-faith standard overrode an express standard 

applicable to conflicts transactions.  Instead, the question was whether a conflicts 

transaction provision imposed additional, mandatory obligations that “supplant[ed]” 

a different provision governing the approval of mergers that itself required good 

faith.262  

2. Defendants’ Misconduct Precludes A Finding Of Good Faith  

LPA §7.9(b) requires the “General Partner or such Affiliates causing it to do 

so” to make determinations and take actions in good faith.  LPA §7.9(b) provides: 

In order for a determination or other action to be in “good faith” for 

purposes of this Agreement, the Person or Persons making such 

determination or taking or declining to take such action must believe 

that the determination is in the best interests of the Partnership. 

Here, Warren and ETE caused Regency GP to subvert Special Approval and 

Unitholder Approval for their own benefit by structuring a transaction at an unfair 

                                                 
260 See Boardwalk, 2019 WL 4927053, at *11 (Section 7.9 “as a whole” is structured 

such that general partner acts in the presence of potential conflicts is “the most 

closely regulated category of action”); Allen v. El Paso, 90 A.3d at 1103 (Section 

7.9 “resembles the analytical progression of fiduciary duty law, where the highly 

deferential business judgment rule applies to non-conflict transactions, the entire 

fairness test applies to conflict transactions, and specific standards like the corporate 

opportunity doctrine apply under particular circumstances”).   

261 Norton v. K-Sea Transp. Partners, L.P., 67 A.3d 354 (Del. 2013).    

262 Id. at 362.    
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price that was tremendously accretive to them and immediately dilutive to Regency 

unitholders.  Warren and ETE were not acting “in the best interests of the 

Partnership” as defined in the LPA.  As Vice Chancellor Laster recently observed in 

Boardwalk,  

A party in control of an enterprise should not be able to transfer value 

from a particular constituency to itself, even under a constituency-based 

regime.  Rather than a reasoned exercise of judgment about what is in 

the best interests of the entity, that type of value expropriation more 

closely resembles theft. 263  

Indeed, Warren admitted that he could have ensured that the Merger was not 

dilutive to Regency unitholders but chose not to do so because he favored ETE’s 

interests: 

Q: Now, nothing prevented you from taking part of the ETE 

accretion and giving back more to the combined ETP-Regency 

merge[d] entity and, therefore, making sure that it would not be 

dilutive to anyone on a distribution basis, correct? 

A: Well, yeah, sure, but I have a duty.  It’s a publicly traded entity.  

And the unitholders expect me to run it to the best of my 

capabilities.  And so I think that would be – that’s not something 

I would do.264 

Increasing the IDR givebacks to Regency unitholders would also have 

decreased the distributions to ETE unitholders, including Warren.   

                                                 
263 Boardwalk, 2019 WL 4927053, at *16. 

264 TT(Warren):1328:16-1329:1. 
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Defendants’ conduct in enabling the conflicted Merger does not meet the 

definition of good faith either.  Defendants (including through their affiliate ETE): 

 Drove down the Regency unit price by disseminating unauthorized 

guidance about Regency’s exposure to low commodity pricing relative 

to ETP; 

 Added Brannon to the Conflicts Committee, knowing that he was a 

member of the Sunoco Board; 

 Allowed Brannon and Bryant to serve as Conflicts Committee to 

oversee a Merger that would benefit ETE and Warren, knowing that 

their financial incentives were aligned with ETE and that they had deep 

friendships and loyalty to Warren; 

 Accepted an Amendment to the Merger that made it immediately 

dilutive to Regency unitholders to avoid having to disclose J.P. 

Morgan’s accretive/dilutive analysis; 

 Did not ask J.P. Morgan to issue a fairness opinion on the Merger’s 

final deal terms as agreed on February 18, 2015; and 

 Issued a Proxy creating the false appearance of an unaffiliated, 

genuinely independent Conflicts Committee, omitting that the Merger 

would be immediately dilutive to Regency unitholders, and 

intentionally withholding critical financial information. 

Nothing in the record supports a finding that Defendants and ETE undertook 

those actions because they believed they were in the Partnership’s best interests.  To 

the contrary, Defendants and ETE were purposefully facilitating a transaction to 

divert Regency’s massive cash flows into ETP’s higher IDR split, benefiting ETE 

and Warren to the tune of hundreds of millions of dollars per year at the expense of 

Regency unitholders.   
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This Court previously recognized in this case that “[a] transaction that is in 

the best interests of the Partnership logically should not be highly unfair to the 

limited partners.”265   

D. LPA §7.10(b) Does Not Absolve Defendants 

1. LPA §7.10(b) Does Not Apply to the Merger 

LPA §7.10(b) provides: 

The General Partner may consult with legal counsel, accountants, 

appraisers, management consultants, investment bankers, and other 

consultants and advisers selected by it, and any act taken or omitted to 

be taken in reliance upon the opinion of such Persons as to matters that 

the General Partner reasonably believes to be within such Person’s 

professional or expert competence shall be conclusively presumed to 

have been done or omitted in good faith and in accordance with such 

opinion. 

Nothing in this Section supports a finding that Defendants acted in good faith 

when they undermined the LPA §7.9(a) unitholder protections by subverting Special 

Approval and issuing a false Proxy subverting Unitholder Approval.  J.P. Morgan 

offered no opinion that Defendants could subvert Special Approval and Unaffiliated 

Unitholder Approval. 

In fact, as then-Chancellor Strine ruled in Brinckerhoff, the fact that 

Defendants undermined the LPA  safe harbors precludes Defendants’ LPA §7.10(b) 

good faith defense.  As the Court explained, a reasonable investor would not expect 

                                                 
265 Dieckman v. Regency GP LP, 2018 WL 1006558, at *4 (Del. Ch. Feb. 20, 

2018). 
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these provisions to be interpreted in a way that allows the general partner to “flip 

back into the conclusive presumption” if the supposedly independent people on the 

conflicts committee “fail the standard of review.”266   

Gerber is in accord. 267  Although Gerber involved a conflicts transaction, the 

Court was not presented with the question of whether LPA §7.10(b)’s conclusive 

presumption supplanted LPA §7.9(a)’s.  Gerber makes clear, however, that the 

Court would not have adopted that position.  The Court reversed the dismissal of the 

complaint and refused to apply the conclusive presumption of LPA §7.10(b) of the 

Gerber LPA to the conflicts transaction if doing so would “lead to nonsensical 

results.”268  The Court explained that “[e]xamples readily come to mind of cases 

where a general partner’s actions in obtaining a fairness opinion from a qualified 

financial advisor themselves would be arbitrary or unreasonable, and thereby 

frustrate the fruits of the bargain that the asserting party reasonably expected.”269  

Here, Defendants’ misconduct frustrated the unitholders’ reasonable 

expectations that Defendants would not mislead them and that the Merger would be 

                                                 
266 Brinckerhoff v. El Paso, C.A. No. 7141-CS (Del. Ch. Oct. 26, 2012) 

(TRANSCRIPT) at 16-17. 

267 Gerber v. Enterprise Product Holdings, LLC, 67 A.3d 400 (Del. 2013).   

268 Id. at 420.   

269 Id. 
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“reviewed and recommended by an independent Conflicts Committee.”270  A finding 

that Defendants were nevertheless entitled to a conclusive presumption of good faith 

because they retained J.P. Morgan would be a quintessential “nonsensical result.” 

2. LPA §7.10(b) Does Not Apply to Conflicts Transactions 

LPA § 7.10(b) appears under the heading “Other Matters Concerning the 

General Partner” and does not supplant LPA §7.9(a)’s specific “Standards of 

Conduct.”  As Vice Chancellor Glasscock explained in Spectra: 

[T]he conclusive presumption [in LPA §7.10(b)] sought to be invoked is not 

within the Conflicts Committee portion of the LPA, rather it is in a separate 

provision referring generally to ‘other matters’ concerning the General 

Partner.  The Defendants encourage [the Court] to apply the conclusive 

presumption of good faith in favor of the General Partner, due to the 

Committee’s reliance on [its] financial advisor.  I decline that reading….  

[W]hen sophisticated entities intend to provide a conclusive presumption in 
a conflicts situation, they know how to draft such a provision.271 

Spectra’s interpretation gives meaning to the entirety of LPA §7.9(a), §7.9(b), 

and §7.10(b), and the doctrine that specific provisions control over general ones.272  

In managing Regency LP, Regency GP will “consult with legal counsel, accountants, 

appraisers, management consultants, investment bankers, and other consultants.” 

                                                 
270 Dieckman, 155 A.3d at 361. 

271 Morris v. Spectra Energy Partners (DE) GP, LP, 2017 WL 2774559, at *12 (Del. 

Ch. June 27, 2017).  

272 DCV Hldgs., Inc. v. ConAgra, Inc., 889 A.2d 954, 961 (Del. 2005) (“Specific 

language in a contract controls over general language [and thus] the specific 

provision ordinarily qualifies the meaning of the general one.”); Wood v. Coastal 

Gas Corp., 401 A.2d 932, 941 (Del. 1979). 
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§7.10(b). Accountants review financial statements and prepare tax returns, 

appraisers provide valuations of projects, consultants opine on strategy, and bankers 

assist in optimizing capital structures.  Furthermore, the General Partner is expected 

to “make a determination or take[] or decline[] to take any other action” in reliance 

on those opinions. §7.9(b). A unitholder investing in Regency would reasonably 

interpret Sections 7.9(b) and 7.10(b) to provide that Regency GP’s reliance on the 

opinions of those advisors in those circumstances conclusively establishes good 

faith.  But as then-Chancellor Strine explained in Brinckerhoff, the same is not true 

with respect to conflicts transactions governed by the different standard expressly 

set forth in Section 7.9(a).273 

3. Defendants Did Not Rely On J.P. Morgan’s Fairness Opinion 

Even if LPA §7.10(b) applied to the Merger (and it does not), the presumption 

does not apply here because Defendants did not prove that they relied on J.P. 

Morgan’s fairness opinion in approving the Merger.274 

Defendants relied on Special Approval by the Conflicts Committee – not J.P. 

Morgan’s fairness opinion – when approving the Merger.  Defendants delegated 

                                                 
273 Brinckerhoff v. El Paso, C.A. No. 7141-CS (Del. Ch. Oct. 26, 2012) 

(TRANSCRIPT) at 14-21 

274 LPA §7.10(b)’s presumption only applies for acts that are “taken in reliance upon 

the opinion (including the Opinion of Counsel) of such Persons as to matters that 

the General Partner reasonably believes to be within such Person’s professional or 

expert competence.” 
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authority to review, evaluate, and negotiate the terms of the Merger to the Conflicts 

Committee, in a (failed) effort to avail themselves of LPA §7.9(a)(i).275  Defendants 

did not hire any financial advisors,276 conduct their own analysis,277 or make any 

substantive determinations independent of the Conflicts Committee.278 

The Conflicts Committee, in turn: (1) determined that the financial terms of 

ETE’s initial proposal were fair on January 22; (2) accepted a “proposal in principle” 

to merge Regency into ETP at an exchange ratio of 0.4066 with a cash payment of 

$0.31 on January 23; and (3) determined that “final deal terms have been agreed” at 

an exchange ratio of 0.4066 and a payment of $0.32 per unit  on January 24.279  J.P. 

Morgan did not issue a fairness opinion until January 25.  Because the “financial 

terms were fully baked by the time [J.P. Morgan] appeared on the scene,” the 

Conflicts Committee cannot be said to have “relied” on J.P. Morgan’s fairness 

opinion.280 

                                                 
275 TT(Bradley):589:15-590:17;TT(Gray):1382:2-1383:9;JX364:1-2;JX486:1. 

276 TT(Gray):1387:16-21. 

277 TT(Gray):1386:15-1387:15,1397:6-1398:6,1402:14-21. 

278 TT(Bradley):591:23-592:13. 

279 Supra, p. 29-30. 

280 Brinckerhoff, 159 A.3d at 261. 
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Moreover, J.P. Morgan’s fairness opinion “did not value the consideration that 

the LP unitholders actually received.” 281  J.P. Morgan did not update its January 25 

fairness opinion to reflect the changed merger consideration offered under the 

Amendment on February 18, 2015 and did not give a fairness opinion on the final 

deal terms. 

 DEFENDANTS’ BREACHES OF CONTRACT HARMED PLAINTIFF 

AND THE CLASS  

“The standard remedy for breach of contract is based on the reasonable 

expectations of the parties ex ante.”282  Damages are measured by the amount of 

money that would put the promisee in the same position as if the promisor had 

performed the contract.283  The injured party “need not establish the amount of 

damages with precise certainty where the wrong has been proven and injury 

established.”284 

Plaintiff proved that Defendants opportunistically breached the LPA for the 

benefit of their controllers, ETE and Warren.  Plaintiff also proved that those 

breaches of duty injured Regency’s Unaffiliated Unitholders by: (i) effectuating a 

                                                 
281 Gerber, 67 A.3d at 422-23. 

282 Siga Technologies, Inc. v. PharmAthene, Inc., 132 A.3d 1108, 1130 (Del. 2015) 

(quoting Duncan v. Theratz, Inc., 775 A.2d 1019, 1022 (Del. 2001)). 

283 Id. 

284 Id. at 1131 (quoting Del. Express Shuttle, Inc. v. Older, 2002 WL 314 58243, at 

*17 (Del. Ch. Oct. 23, 2002)). 
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merger that significantly undervalued Regency; and (ii) diverting cash distributions 

from the unaffiliated unitholders to ETE and Warren. 

1. ETE Dictated The Merger’s Timing and Exchange Ratio, 

Undervaluing Regency  

ETE talked down Regency’s unit price relative to ETP, and opportunistically 

timed the Merger to take advantage of declining commodity prices putting 

downward pressure on Regency’s unit price.285  Defendants quickly and quietly 

struck the Merger when the Regency-ETP exchange ratio was at its lowest point.  

There was no need to merge Regency.  ETE/Warren drove the timing.286 

Defendants’ breaches of the LPA in causing the Merger and setting the 

parameters and exchange ratio harmed the unaffiliated unitholders.  To measure the 

harm, the Court will determine the “difference between the transaction price and 

what [the asset] was worth.”287  Based on a traditional DDM analysis, each Regency 

unit was worth $29.06 and the transaction price was $23.83 per unit, resulting in 

damages of $5.23 per unit or aggregate damages (before interest) of 

$1,685,644,286.288   

                                                 
285 See Supra, pp. 15-17. 

286 See Supra, pp.  12-18.   

287 Genencor Int’l, Inc. v. Novo Nordisk A/S, 766 A.2d 8, 11 (Del. 2000); In re El 

Paso Pipeline Partners, L.P. Deriv. Litig., 2015 WL 1815846, at *25 (Del. Ch. April 

20, 2015) (measuring damages for breach of an MLP agreement).   

288 COR:122. 
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Canessa’s Regency DDM was, except for the selected projections, effectively 

unrebutted at trial.  Dages agreed that Regency was properly valued based on a 

DDM289 and did not challenge the propriety of any of Canessa’s non-projection 

inputs.290  Further, the evidence at trial amply supported the reliability of the Fairness 

Opinion projections that Canessa used.  Defendants provided these projections to 

J.P. Morgan for its analysis of the Merger and represented in the Proxy that they 

projections were “prepared on a reasonable basis” and “reflected the best currently 

available estimates and judgments by [Regency] management as to [Regency’s] 

expected future results[.]”291 

Defendants did not offer an opinion on Regency’s value.  Instead, Defendants 

chose to submit rebuttal testimony that merely criticized Plaintiff’s determination of 

the amount of damages.  For example, Defendants argued that Regency’s 

disappointing results in Q1 2015 required wholesale rejection of the Fairness 

Opinion Projections in favor of an internal April Spreadsheet that was never shared 

with Regency’s financial advisors, never shared with the Board, and not meant to 

provide a “projection” of Regency’s long-term performance.292   

                                                 
289 TT(Dages)1572:8-10. 

290 TT(Dages)1572:16-19. 

291 JX682:75. 
292 TT(Bramhall):1145:6-1146:6;TT(Canessa):313:2-316:2;TT(Dages):1579:14-

1580:8. 
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But even using the internal April 2015 spreadsheet, Plaintiff and the Class 

suffered significant damages based on the difference between the transaction price 

and what each unit was worth: 

 Canessa DDM 

(Fairness 

Opinion 

Projections) 

Dages DDM 

(Fairness 

Opinion 

Projections)293 

 

Canessa DDM 

(April 

Spreadsheet) 

Dages DDM 

(April 

Spreadsheet)
294 

DDM Value $29.06 $28.02 $28.56 $26.76 

Cash Value 

of Merger 

Consideration 

$23.83 $23.83 $23.83 $23.83 

Damages  

Per Unit 
$5.23 $4.19 $4.73 $2.93 

Units Held  

by Class 

Members 

322,208,786 322,208,786 322,208,786 322,208,786 

Aggregate 

Damages295 
$1,685,644,286 $1,350,054,813 $1,524,539,893 $944,071,742 

Defendants nevertheless argue that Plaintiff and the Class suffered no 

damages because, in their view, the Court must compare the transaction price with 

Regency’s unaffected unit price or the Court must compare Regency’s DDM value 

to a hypothetical merger consideration based on a pro forma DDM.  Defendants 

                                                 
293 Based on midpoint of DDM range of $23.89 to $34.36. TT(Dages):1583:17-

1584:2. 

294 Based on midpoint of DDM range of $22.68 to $33.01. TT(Dages):1584:3-6. 

295 Excluding pre-judgement interest.    
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offered no support in the financial literature or the law for this position – it is just 

Dages’ “say so.” 

Canessa credibly testified that Regency’s unaffected unit price did not reflect 

Regency’s value as of January 2015, when the Merger was negotiated.  ETE’s Welch 

improperly talked down Regency’s unaffected unit price relative to ETP’s shortly 

before the negotiations began.  Further, ETE’s financial incentive to favor ETP over 

Regency caused Regency’s unit price to suffer a “valuation overhang.”296  Warren 

confirmed that he was more loyal to ETP than Regency.297 

Dages has not offered an opinion that Regency’s unit price reflected its 

intrinsic value and, in fact, admitted that Regency should be valued on a DDM.298  

His event study does not support a different conclusion because it tested only for 

informational efficiency; it did not test for fundamental efficiency. Moreover, 

Dages admitted that the study did not determine whether Regency’s stock price even 

moved in the expected direction in response to new information,299 let alone by the 

right amount.   

                                                 
296 TT(Canessa):244:13-

253:24;JX96:6;JX77:1;JX1011:77;JX243:6;JX581:13;JX616:2;JX570:1;JX614:4. 

297 TT(Warren):1323:15-1325:8. 

298 TT(Dages):1571:24-1572:11. 

299 TT(Dages)1539:10-1540:3. 
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Canessa also credibly testified why it is unnecessary and inappropriate to use 

a DDM to determine the “transaction price” when there is a known market value.  

Further, Dages did not assess the reliability of the pro forma projections he used in 

his DDM.300 Meanwhile, the market value of the transaction price is undisputed and 

observable at $23.83 per unit.  Accordingly, valuing the transaction price based on 

a relative valuation approach would “obscur[e] the fundamental fact that the NYSE-

listed company [that served as the acquisition currency] had a proven cash value.”301   

2. Defendants’ Diversion of Regency Distributions to ETE 

Harmed Regency Unitholders 

O’Loughlin quantified the amount of Regency’s cash flows Defendants 

diverted through the Merger to ETE in 2015, 2016, 2017, 2018, and 2019, taking 

into account the modest IDR subsidy that ETE provided to ETP as part of the Merger 

and the reduction in distribution to ETE-owned legacy Regency LP units.302  

Defendants withdrew Miesner’s rebuttal report and did not call him to testify.  Dages 

did not challenge or rebut O’Loughlin’s assessment.  Thus, there is no dispute that 

the Merger diluted the distributions to Regency unitholders as follows:303 

                                                 
300 TT(Dages)1588:8-1591:13. 

301 In re Southern Peru Copper Corp. S’holder Derivative Litig., 52 A.3d 761, 764 

(Del Ch. 2011), aff’d sub nom, Am. Mining Corp. v. Theriault, 51 A.3d 1213 (Del. 

2012).   

302 TT(O’Loughlin):34:2-11.  

303 O’Loughlin Demonstratives:11.   
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Discounting these diverted IDRs back to present value using Dages’ pro 

forma cost of equity establishes damages between $1.049  per unit (cost of equity 

with size premium) and $1.0538 per unit (cost of equity without size premium), 

respectively – totaling $337,997,017 and $339,543,619, respectively, for the 

unaffiliated units outstanding at the time of the Merger.304  Adopting Dages’ 

unsupported DDM-to-DDM approach would leave this massive diversion of cash 

distributions from Regency unitholders to ETE unremedied. 

 DEFENDANTS ARE LIABLE FOR MONETARY DAMAGES 

LPA §7.8(a) provides the General Partner and its Affiliates with a defense 

against monetary liability:  

                                                 
304 Because these figures assume that the diversion abruptly ends in 2019, they are 

conservative.  See Exhibit A.   
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No Indemnitee shall be liable for monetary damages to the Partnership, 

the Limited Partners . . . for losses sustained or liabilities incurred as a 

result of any act or omission of an Indemnitee, unless there has been a 

final and non-appealable judgment . . . determining that, in respect of 

the matter in question, the Indemnitee acted in bad faith or engaged in 

fraud, [or] willful misconduct. 

LPA §7.8(a) provides no protection here. 

LPA §7.8(a) is an affirmative defense.305  Defendants knew that they were 

required to raise affirmative defenses in their Answer, but did not raise LPA § 

7.8(a).306  Thus, under well-established precedent, the defense was waived.307 

Even if the defense was not waived, the trial record easily supports findings 

of willful misconduct, bad faith, and fraud.     

Defendants’ actions to undermine the protections afforded to unitholders in 

the safe harbor process were “willful” and designed to benefit ETE and Warren at 

the expense of the Unaffiliated Unitholders:   

 Defendants willfully created a conflicted Conflicts Committee to bless 

Warren’s transaction “quietly and quickly,” enriching ETE and Warren 

                                                 
305 In re Nantucket Island Assocs. P’ship Unitholders Litig., 2002 WL 31926614, at 

*2 (Del. Ch. Dec. 16, 2002) (good faith reliance on partnership agreement is a 

“natural” affirmative defense that “falls within the ambit of Rule 8(c)).  Malpiede v. 

Townson, 780 A.2d 1075, 1095 (Del. 2001) (exculpation of director liability for duty 

of care violations must be raised as an affirmative defense). 

306 SJ Hearing Tr. at 88-89 (July 19, 2019) (Defendants took “kitchen sink approach 

of affirmative defenses” without explaining why that approach omitted identifying 

LPA §7.8(a)). 

307 In re Nantucket, 2002 WL 31926614, at *2.  Malpiede v. Townson, 780 A.2d at 

1095. 
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while diluting Regency’s DCF and the distributions to Unaffiliated 

Unitholders. 

 

 Defendants issued a Proxy misrepresenting Brannon and Bryant as 

“independent directors” without disclosing Brannon’s Sunoco Board 

membership and willfully changed the Merger consideration to avoid 

disclosing J.P. Morgan’s reports, including its accretion/dilution 

analyses. 

Defendants’ conduct in undermining the safeharbor process for their controller’s 

benefit meets any definition of willful misconduct. 

The trial record also demonstrates Defendants’ bad faith.  Everyone on the 

Regency Board knew that Brannon and Bryant were conflicted, yet appointed them 

as Conflicts Committee anyway.  Brannon and Bryant knew that Regency was not 

in a “dire” situation, yet quickly and quietly supported the Merger knowing that it 

would benefit ETE/Warren at the expense of Regency’s unaffiliated unitholders. 

Defendants also committed fraud.  Defendants issued a Proxy that was 

materially false and misleading by misrepresenting that Brannon was an 

“independent director” and that the Merger was approved by Special Approval.308  

Plaintiff proved that Defendants knew and concealed this from unitholders when 

they issued the false Proxy. 

Defendants also knowingly misrepresented Bryant’s purported independence 

and, as this Court explained, “it would have been important to a reasonable 

                                                 
308 SJOp:31-32. 
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unitholder to know that a form of protection (i.e., Special Approval) in the LP[A] 

that was featured in the Proxy to reassure unitholders that the merger was the product 

of arm’s length bargaining actually was not satisfied.”309   

Trial has shown that Defendants also deliberately withheld negative 

information about the financial impact of the Merger on Regency’s DCF and 

distributions.  Indeed, Defendants intentionally changed the Merger consideration to 

avoid otherwise mandatory disclosures.  Thus, Defendants’ Proxy did not inform 

unitholders that the Merger would immediately reduce their distributions.  Nor did 

Defendants disclose J.P. Morgan’s reports, including its accretion/dilution analyses.  

In short, Defendants knowingly made false representations and omissions to ensure 

that Unaffiliated Unitholders would support the Merger for the benefit of 

Warren/ETE.  This was common law fraud.310 

  

                                                 
309 SJOp.:32. 

310 Trascent Mgmt., 2018 WL 4293359, at *12; see also Hauspie, 945 A.2d at 586  

(same). 
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CONCLUSION 

Judgment should be entered for Plaintiff. 
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