
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF LOUISIANA 

ROBERT F. BACH, et al., 
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v. 

AMEDISYS, INC., et al., 

Defendants. 

Consolidated Securities Class Action 

Civil Action No. 10-00395-BAJ-RB 

Consolidated With: 

No. 10-464-BAJ-RB 
No. 10-470-BAJ-RB 
No. 10-497-BAJ-RB 

MEMORANDUM OF LAW IN SUPPORT OF 
LEAD PLAINTIFFS’ MOTION FOR FINAL APPROVAL  

OF CLASS ACTION SETTLEMENT AND PLAN OF ALLOCATION 

Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, Lead Plaintiffs, the Public 

Employees’ Retirement System of Mississippi and the Puerto Rico Teachers’ Retirement System 

(collectively, “Lead Plaintiffs” or “Plaintiffs”), on behalf of themselves and the Settlement Class, 

respectfully submit this memorandum in support of final approval of the proposed settlement of 

this action (the “Action”) for $43,750,000 in cash (the “Settlement”) and for approval of the 

proposed plan of allocation of the Settlement proceeds (the “Plan of Allocation”).1

PRELIMINARY STATEMENT 

In this securities class action, Plaintiffs allege that Amedisys, Inc. (“Amedisys” or the 

“Company”), a provider of home health care services, and the Individual Defendants violated the 

federal securities laws by issuing materially false and misleading public statements that 

1 All capitalized terms herein that are not otherwise defined herein shall have the meanings provided in the 
Stipulation and Agreement of Settlement dated August 4, 2017 (ECF No. 336-1) (the “Stipulation”) or in 
the Joint Declaration of John C. Browne and Joshua W. Ruthizer in Support of: (A) Lead Plaintiffs’ Motion 
for Final Approval of Class Action Settlement and Plan of Allocation, and (B) Lead Counsel’s Motion for 
an Award of Attorneys’ Fees and Reimbursement of Litigation Expenses (the “Joint Declaration” or “Joint 
Decl.”), filed herewith.  Citations to “¶” herein refer to paragraphs in the Joint Declaration. 
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misrepresented Amedisys’s compliance with Medicare regulations and failed to disclose that the 

Company’s reported revenues, earnings, and earnings per share were materially inflated by 

fraudulent Medicare billing practices during the Settlement Class Period.  Plaintiffs further allege 

that the price of Amedisys’s publicly traded common stock was artificially inflated during the 

Settlement Class Period as a result of the allegedly false and misleading statements and omissions, 

and that the stock price declined when the truth was revealed. 

Plaintiffs have reached an agreement with Defendants to settle this Action in exchange for 

a cash payment of $43,750,000 for the benefit of the Settlement Class.2  If approved by the Court, 

the Settlement will dismiss and release all claims asserted against Defendants and resolve the 

Action in its entirety.  As explained more fully below, the Settlement is fair, reasonable, and 

adequate and warrants approval by the Court as it satisfies each of the factors that a district court 

must consider.  See Reed v. Gen. Motors Corp., 703 F.2d 170, 172 (5th Cir. 1983). 

The Settlement was reached only after seven years of hard-fought litigation and is the 

product of extensive arm’s-length negotiations that included two full-day mediation sessions 

before two highly respected and experienced mediators, including former U.S. District Judge Layn 

R. Phillips.  Indeed, the proposed Settlement is the product of a mediator’s proposal by Judge 

Phillips.  In addition, while the deadline to object to the Settlement or request exclusion from the 

Settlement Class has not yet passed, to date, no Settlement Class Members have objected to the 

Settlement or validly requested exclusion.  The Settlement has been approved by Plaintiffs, both 

2 The Settlement Class, to which the Parties have stipulated, consists of all persons and entities who or 
which purchased the publicly traded common stock of Amedisys during the period from August 2, 2005 
through September 30, 2011, inclusive (the “Settlement Class Period”), and were damaged thereby.  
Stipulation ¶ 1(oo).  Excluded from the Settlement Class are Defendants, all current and former officers 
and directors of Amedisys, and certain persons and entities affiliated with them.  See id.  Also excluded 
from the Settlement Class are any persons and entities who or which exclude themselves by submitting a 
request for exclusion that is accepted by the Court.  See id.
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of which are sophisticated institutional investors with experience acting as lead plaintiffs in other 

securities class actions.  Moreover, Lead Counsel, which are both experienced in prosecuting 

securities class actions, have concluded that the Settlement provides for a very favorable recovery 

in light of the very significant risk, delay, and expense of continued litigation. 

At the time the agreement to settle was reached, Plaintiffs and Lead Counsel thoroughly 

understood the strengths and weaknesses of the Action.  As more fully described in the Joint 

Declaration, before the Parties agreed to the Settlement, Lead Counsel had, among other things: 

(i) conducted a thorough factual investigation of Plaintiffs’ claims, which included interviews with 

numerous former Amedisys employees, and a comprehensive review of publicly available 

information (¶¶30-33); (ii) researched and drafted a detailed 202-page Consolidated Complaint 

(¶¶28-33); (iii) researched and drafted an opposition to Defendants’ motions to dismiss the 

Consolidated Complaint and, after the Court granted those motions, drafted a motion for 

reconsideration of that ruling (¶¶34, 39); (iv) obtained reversal from the Fifth Circuit of this 

Court’s decision granting Defendants’ motions to dismiss (¶¶40-41); (v) successfully opposed 

Defendants’ petitions for rehearing en banc and for a writ of certiorari to the U.S. Supreme Court 

(¶¶42-43); (vi) after remand, researched and drafted a 225-page Amended Complaint that included 

additional allegations based on newly public information such as the Senate Finance Committee 

(“SFC”) Report, the DOJ Settlement and several qui tam actions (¶49); (vii) successfully opposed 

Defendants’ second round of motions to dismiss the Amended Complaint (¶¶50, 52); 

(viii) conducted significant document discovery, which included issuing and responding to 

numerous document requests and interrogatories, obtaining over three million pages of documents 

from Defendants and third parties, and reviewing hundreds of thousands of pages of the most 

relevant of those documents (¶¶58-67); (ix) consulted extensively with damages, market efficiency 
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and industry experts (¶¶33, 68); and (x) engaged in extensive settlement negotiations, including 

two mediation sessions before experienced mediators (¶¶51, 69-73). 

The Settlement is also a very favorable result in light of the significant risks of continued 

litigation.  As detailed in the Joint Declaration at ¶¶80-111 and discussed further below, 

Defendants raised numerous challenges to Plaintiffs’ claims, including the falsity of Defendants’ 

statements, whether Defendants acted with scienter, and the existence and amount of recoverable 

damages.  Absent the Settlement, Plaintiffs faced the risk that Defendants would prevail on any 

one or all of their arguments, resulting in a judgment against Plaintiffs or vastly reducing, if not 

entirely eliminating, recoverable damages.  Furthermore, the Parties faced the prospect of further 

protracted and costly litigation, which would have included additional contested motions, 

including class certification and summary judgment, a trial, post-trial motion practice, and likely 

ensuing appeals.  The Settlement avoids these risks and expenses while providing a substantial, 

certain and immediate benefit to the Settlement Class in the form of a $43.75 million cash payment.  

In light of these considerations, Plaintiffs and Lead Counsel respectfully submit that the proposed 

Settlement is fair, reasonable, and adequate, and warrants final approval. 

Plaintiffs also respectfully request that the Court approve the Plan of Allocation, which 

was set forth in the Notice sent to Settlement Class Members and will govern how claims of 

Settlement Class Members will be calculated.  Lead Counsel developed the Plan of Allocation in 

consultation with Plaintiffs’ damages expert to fairly and rationally allocate the proceeds of the 

Net Settlement Fund among Claimants based on the losses they suffered in transactions in 

Amedysis common stock attributable to the conduct alleged in the Amended Complaint.  For these 

reasons, the Plan of Allocation is fair, reasonable and adequate, and should likewise be approved. 
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ARGUMENT 

I. THE PROPOSED SETTLEMENT WARRANTS FINAL APPROVAL 

A proposed class action settlement must be approved by the Court.  See Fed. R. Civ. P. 

23(e)(2).  The standard for approving such a settlement is whether it is “‘fair, adequate, and 

reasonable and is not the product of collusion between the parties.’”  Newby v. Enron Corp., 394 

F.3d 296, 301 (5th Cir. 2004); see Union Asset Mgm’t Holding A.G. v. Dell, Inc., 669 F.3d 632, 

639 (5th Cir. 2012); see also Fed. R. Civ. P. 23(e)(2).  Where, as here, “a settlement is reached as 

the result of arms-length negotiations between competent counsel on both sides, the settlement is 

presumptively valid and ‘ordinarily may be overcome only if its provisions are not within 

reasonable bounds or are illegal, unconstitutional or against public policy.’”  City of Omaha Police 

& Fire Ret. Sys. v. LHC Grp., 2015 WL 965693, at *6 (W.D. La. Mar. 3, 2015). 

In applying this standard, the Court should consider the strong public and judicial policy 

favoring pretrial settlement, particularly in complex class action litigation.  See In re Oil Spill by 

the Oil Rig “Deepwater Horizon” in Gulf of Mexico, on Apr. 20, 2010, 910 F. Supp. 2d 891, 930-

31 (E.D. La. 2012) (“Because the public interest strongly favors the voluntary settlement of class 

actions, there is a strong presumption in favor of finding the settlement is fair, reasonable, and 

adequate.”), aff’d, 739 F.3d 790 (5th Cir. 2014); LHC Grp., 2015 WL 965693, at *6 (“a strong 

judicial policy exists favoring the resolution of disputes through settlement”); Cotton v. Hinton, 

559 F.2d 1326, 1331 (5th Cir. 1977) (“Particularly in class action suits, there is an overriding 

public interest in favor of settlement.”).  Accordingly, the Court has broad discretion in approving 

a class action settlement and its approval is given great deference and “will not be upset unless the 

court clearly abused its discretion.’”  Parker v. Anderson, 667 F.2d 1204, 1209 (5th Cir. 1982). 

In evaluating the Settlement, the Court should not attempt to try the case or “to reach any 

ultimate conclusions on the issues of fact and law which underlie the merits of the dispute,” and 
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should not make the proponents of the settlement “‘justify each term of settlement against a 

hypothetical or speculative measure of what concessions might have been gained.’”  Cotton, 559 

F.2d at 1330 (citation omitted).  Instead, “compromise is the essence of a settlement” and “inherent 

in compromise is a yielding of absolutes and an abandoning of highest hopes.”  Id. 

A. Application of the Reed Factors Supports Approval of the Settlement as Fair, 
Reasonable, and Adequate 

In Reed v. Gen. Motors Corp., the Fifth Circuit held that the following factors should be 

considered in evaluating whether a proposed class settlement is fair, reasonable, and adequate: 

(1) the existence of fraud or collusion behind the settlement; (2) the complexity, 
expense, and likely duration of the litigation; (3) the stage of the proceedings and 
the amount of discovery completed; (4) the probability of plaintiffs’ success on the 
merits; (5) the range of possible recovery; and (6) the opinions of class counsel, 
class representatives, and absent class members. 

703 F.2d at 172.  Here, as demonstrated below, consideration of the Reed factors makes clear that 

the proposed Settlement warrants final approval. 

1. The Settlement Was Reached Following Arm’s-Length Negotiations 
with the Assistance of an Experienced Mediator and There Was No 
Fraud or Collusion 

The first Reed factor considers whether there is any evidence that the settlement was 

obtained by fraud or collusion.  Here there is absolutely no evidence of fraud or collusion and no 

such claims could be credibly asserted.  See DeHoyos v. Allstate Corp., 240 F.R.D. 269, 287 (W.D. 

Tex. 2007) (there is “a presumption of no fraud or collusion . . . in the absence of any evidence to 

the contrary”).  The Settlement was reached only after years of hard-fought litigation and extensive 

arm’s-length negotiations between experienced counsel, which included two formal mediation 

sessions overseen by former Judge Weinstein and Judge Phillips.  The initial mediation session 

before Judge Weinstein was unsuccessful, and the Parties only reached an agreement after they 

engaged in significant additional arm’s-length negotiations, including another full-day mediation 
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before Judge Phillips, and after Judge Phillips made a mediator’s proposal.  See ¶¶51, 69-73. 

Given the arm’s-length nature of the Settlement negotiations, counsel’s experience, and the 

active involvement of well-respected and experienced mediators, there can be no question that the 

Settlement is procedurally fair and is not the product of fraud or collusion.  See LHC Grp., 2015 

WL 965693, at *7 (finding “no evidence of fraud or collusion” where settlement was reached after 

mediation before Judge Phillips); In re Pool Prod. Distribution Mkt. Antitrust Litig., 310 F.R.D. 

300, 315 (E.D. La. 2015) (finding “no reason to doubt the fairness of the process by which the 

parties arrived at a settlement agreement” where it was reached following “arm’s length 

mediation” with Judge Phillips). The fact that the Settlement is a product of a mediator’s proposal 

by Judge Phillips is further evidence that no fraud or collusion exist.  Accordingly, the first Reed 

factor weighs strongly in favor of approving the Settlement. 

2. The Complexity, Expense and Likely Duration of Continued 
Litigation Support Approval of the Settlement 

The complexity of the case and the expense and delay that would be required to achieve a 

litigated verdict in this Action also weigh in favor of approval of the Settlement.  See Klein v. 

O’Neal, Inc., 705 F. Supp. 2d 632, 651 (N.D. Tex. 2010) (“When the prospect of ongoing litigation 

threatens to impose high costs of time and money on the parties, the reasonableness of approving 

a mutually-agreeable settlement is strengthened”); Schwartz v. TXU Corp., 2005 WL 3148350, at 

*18 (N.D. Tex. Nov. 8, 2005) (the costs and delays of continuing to litigate “fact-intensive and 

difficult-to-prove claims” supported approval of the settlement).  Moreover, securities fraud class 

actions, like the one here, are inherently complex and are particularly well-suited for settlement.  

See, e.g., In re OCA, Inc. Sec. & Derivative Litig., 2009 WL 512081, at *11 (E.D. La. Mar. 2, 

2009) (“the ‘inherently complicated nature of large class actions alleging securities fraud’ weighs 

in favor of settlement”). 
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Continuing to litigate this Action would have required substantial additional time and 

expense, with no guarantee of success.  In the absence of the Settlement, this would have included 

the completion of fact and expert discovery, class certification motion practice, expected motions 

for summary judgment by Defendants, and a trial that would involve substantial expert and factual 

testimony with respect to liability and damages.  Defendants would have vigorously contested 

numerous key issues such as the falsity of Defendants’ statements, scienter, and loss causation and 

damages.  Plaintiffs and Lead Counsel recognize that, in order for Plaintiffs to prevail on their 

claims against the Defendants at trial, they would have to marshal substantial factual evidence 

about the Defendants’ state of mind concerning Amedisys’s compliance with Medicare regulations 

and the Company’s Medicare billing practices and reported revenues and earnings during the 

Settlement Class Period, as well as be prepared to present expert testimony to prove loss causation 

and damages.  Lead Counsel was prepared to do so, but it cannot be disputed that achieving a 

litigated verdict in this Action would have required a substantial investment of time and resources. 

Moreover, if Plaintiffs were to succeed at trial, it is virtually certain that Defendants would 

appeal, further delaying the receipt of any recovery by the Settlement Class.  See OCA, 2009 WL 

512081, at *11 (“After trial, the parties could still expect years of appeals.”); Schwartz, 2005 WL 

3148350, at *19 (“if Plaintiffs were to succeed at trial, they still could expect a vigorous appeal by 

Defendants and an accompanying delay in the receipt of any relief.”).  All of the foregoing would 

pose substantial expense for the Settlement Class and delay the ability to recover damages – 

assuming, of course, that Plaintiffs were ultimately successful on their claims. 

In contrast, the proposed Settlement provides an immediate, significant, and certain cash 

recovery of $43.75 million, without subjecting the Settlement Class to the risk, delay and expense 

of continued litigation.  Accordingly, this factor supports approval of the Settlement. 
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3. The Stage of the Proceedings, the Amount of Discovery Completed, 
and Plaintiffs’ and Lead Counsel’s Information about the Strengths 
and Weaknesses of the Case Support Approval of the Settlement 

The Settlement was reached after seven years of hard-fought litigation that included a 

detailed investigation by Lead Counsel, two rounds of thorough briefing on Defendants’ motions 

to dismiss, substantial document discovery, and preparation of detailed mediation statements and 

participation in an extensive mediation process.  ¶¶25-68.  In addition, Plaintiffs consulted with 

industry and damages experts, and reviewed hundreds of thousands of pages of documents as part 

of their investigation and prosecution of the Action.  Id.  Accordingly, Plaintiffs and Lead Counsel 

had “a full understanding of the legal and factual issues surrounding this case,” including the 

strengths and weaknesses, when negotiating and evaluating the proposed Settlement.  Manchaca 

v. Chater, 927 F. Supp. 962, 967 (E.D. Tex. 1996).  Based on the information developed, Plaintiffs 

and Lead Counsel were able to make an informed appraisal of the case, and they believe that the 

Settlement represents a resolution that is highly favorable to the Settlement Class without the 

substantial uncertainty and delay of continued litigation.  ¶111.  Thus, this factor further supports 

approval of the Settlement. 

4. The Probability of Success on the Merits in Light of the Substantial 
Risks of Establishing Liability and Damages Support Approval of the 
Settlement 

The probability of success on the merits is the most important Reed factor.  See Slipchenko 

v. Brunel Energy, Inc., 2015 WL 338358, at *9 (S.D. Tex. Jan. 23, 2015).  “This factor favors 

approval of the settlement when the class’s likelihood of success on the merits is questionable.”  

Id.  However, in evaluating the proposed settlement, a district court “must not try the case in the 

settlement hearings because the very purpose of the compromise is to avoid the delay and expense 

of such a trial.”  Id. (quoting Reed, 703 F.2d at 172).  In this case, Plaintiffs faced significant 

obstacles that made the likelihood of success on the merits far from certain.  Even though Plaintiffs 
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ultimately prevailed at the motion to dismiss stage on certain of their claims against Defendants, 

Plaintiffs faced very real risks that they would be unable to establish the falsity of certain of 

Defendants’ alleged misstatements and the elements of scienter, loss causation and damages.   

(i) Risks in Proving Liability 

Plaintiffs faced a number of significant risks in establishing Section 10(b) liability of the 

three Defendants against whom the Court sustained those claims:  Amedisys, William F. Borne 

(through his estate), and Jeffrey D. Jeter.  ¶¶83-89; see also LHC Grp., 2015 WL 965693, at *9 

(“the evidentiary hurdle for proving liability in a fraud case is high.”).  In this Action, Defendants 

vigorously disputed the falsity and scienter elements of Plaintiffs’ Section 10(b) claims.  

Defendants argued that their alleged misstatements about Amedisys’s compliance with Medicare 

regulations and the Company’s financial results were not materially false or misleading and that, 

even if they made materially misleading statements, they did not do so intentionally or recklessly. 

With respect to falsity, Defendants argued, and would likely continue to argue, that 

Plaintiffs could not prove that Borne, Jeter or Amedisys made any materially false or misleading 

statements during the Settlement Class Period, or that they had any obligation to disclose the facts 

that Plaintiffs alleged were omitted.  ¶86.  For example, Defendants contended that Amedisys 

operated its business in compliance with Medicare regulations, and that Amedisys merely 

incentivized its therapists to meet the therapy patterns that Medicare specified.  ¶86(d).  Defendants 

would have asserted that their statements concerning Amedisys’s regulatory or internal compliance 

programs were true when made, that Amedisys’s compliance programs operated as described, and 

that Amedisys properly investigated and addressed reports of noncompliance.  ¶86(a), (b), (e).   

Defendants would contend that Plaintiffs could not prove that Amedisys employees 

deviated from physician-approved treatment plans and could not establish that there was anything 
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improper about Amedisys computer systems or treatment tracks.  ¶86(f)-(h).  Defendants would 

likely argue that Amedisys developed the recommended number of treatment visits under 

Amedisys’s clinical treatment tracks according to clinical objectives and not to maximize 

Medicare payments.  ¶86(h).  Finally, Defendants could point to the fact that Amedisys’s financial 

statements were never restated and the SEC took no action after conducting an investigation.  

¶86(b).  Defendants also contended that Plaintiffs would not be able to prove the precise monetary 

effect of any alleged Medicare fraud on Amedisys’s revenues, and thus could not establish the 

fraud was material.  ¶86(c). 

With respect to scienter, Defendants would likely continue to argue that there was no 

evidence that Borne, Jeter, or other Amedisys senior officials acted with fraudulent intent or severe 

recklessness.  For example, Defendants would have argued that Plaintiffs could not prove that 

Borne, Jeter, or other senior Amedisys officials were aware of, or directed, a scheme to defraud 

Medicare, or were aware of a lack of compliance or compliance failures, or that they were severely 

reckless in not knowing about such a scheme or compliance failure.  ¶89(a), (b).  In particular, 

Defendants would have argued that both Borne and Jeter supported a compliance program to deter 

and root out fraud, which included compliance training and hotlines, monitoring and audits, and 

penalties for violations of Amedisys’s zero-tolerance policy.  ¶89(c).  Defendants would have 

further argued that Borne and Jeter reviewed the results of compliance audits and investigations 

into allegations of Medicare fraud before concluding that there was no systematic wrongdoing.  

¶89(f).  In addition, Defendants would have pointed out that Borne hired Jeter, a former Medicare 

fraud prosecutor, to serve as Amedisys’s Chief Compliance Officer, which, Defendants would 

argue, is inconsistent with a purposeful attempt to defraud Medicare.  ¶89(e).  In addition, 

Defendants would have argued that neither Borne nor Jeter’s sales of Amedisys stock during the 
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Settlement Class Period were suspicious (¶89(j)) and that none of the SEC, SFC or DOJ 

investigations concluded that Amedisys or the Individual Defendants committed securities fraud.  

For all these reasons, there was a significant risk that the Court on summary judgment, or 

a jury after trial, could have concluded either that Defendants’ statements were not materially false 

or misleading when made or that Defendants did not act with scienter, thus precluding any liability.  

This risk supports approval of the Settlement.  See Schwartz, 2005 WL 3148350, at *18 

(“plaintiffs’ uncertain prospects of success through continued litigation” – including challenges in 

proving falsity and in establishing scienter – favored approval of the settlement). 

(ii) Risks in Proving Damages and Loss Causation 

Although the Fifth Circuit held in this Action, on appeal, that Plaintiffs had adequately pled 

loss causation at the motion to dismiss stage, Plaintiffs still faced substantial risks that they would 

be unable to prove loss causation and recoverable damages at trial for all ten of the alleged 

corrective disclosures, possibly significantly reducing, if not eliminating, damages.  ¶¶90-97. 

Defendants would likely continue to argue that many of the corrective disclosures alleged 

in the Complaint did not reveal any new information regarding Amedisys’s alleged fraud, and thus, 

there could be no recoverable damages from the resulting declines in Amedisys’s stock price.  ¶94.  

For example, Defendants would have likely argued that the August 2008 Citron Report reached 

no conclusions that Medicare fraud occurred at Amedisys and, therefore, the price decline 

following its release was not corrective.  ¶94(a).  Defendants would have further pointed out that 

the Fifth Circuit held that the Citron Report and the September 3, 2009 announcement of the 

resignations of Defendants Larry R. Graham and Alice Ann Schwartz were not by themselves 

corrective disclosures.  ¶94(b).  Defendants also would have argued that the April 26, 2010 Wall 

Street Journal article was based on publicly available information and thus did not reveal any new 

Case 3:10-cv-00395-BAJ-RLB   Document 341-1    11/08/17   Page 12 of 21



13 

information to the market.  ¶94(c).  Defendants would have further argued that the October 3, 2011 

SFC Report made no firm conclusions that Amedisys committed Medicare fraud.  ¶94(f). 

Similarly, Defendants would have argued that the declines in Amedisys’s stock price 

following the Company’s quarterly earnings reports on July 12, 2010 and August 2, 2011 were the 

result of reporting of Amedisys’s financial results, and not the announcement of any relevant truth 

concerning the alleged fraud.  ¶94(g).  Thus, Defendants would have asserted that these were not 

corrective disclosures, or that, even if they were, Plaintiffs and the Settlement Class could recover 

for only a small portion of the stock decline on these dates.  Id. 

Even if Plaintiffs were able to establish the per share damages that could be proven as the 

result of Defendants’ alleged misstatements, the number of claims that class members would file 

after a trial of the Action was still in question.  Significantly, since the Class Period started in 2005, 

certain of the claims in the litigation are already twelve years old and it was likely that a substantial 

number of eligible claims would not be submitted in any post-trial claims process.  ¶92. 

Moreover, to determine damages and loss causation, the Parties would have to rely on the 

testimony of experts, subject to potential Daubert challenges.  Even if Plaintiffs’ experts survived 

Daubert motions, at trial, these crucial elements of proof would be reduced to a costly and 

inherently unpredictable and highly contentious “battle of the experts.”  Lead Counsel recognize 

the possibility that a jury could be swayed by experts for the Defendants, and find that there were 

no damages or only a fraction of the damages Plaintiffs contended.  See In re ViroPharma Inc. 

Sec. Litig., 2016 WL 312108, at *13 (E.D. Pa. Jan. 25, 2016) (“The conflicting damage theories 

of defendants and plaintiffs would likely have resulted in an expensive battle of the experts and it 

is impossible to predict how a jury would have responded.”); In re Telik, Inc. Sec. Litig., 576 F. 

Supp. 2d 570, 579-80 (S.D.N.Y. 2008) (“it is virtually impossible to predict with any certainty 
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which [expert] testimony would be credited, and ultimately, which damages would be found”). 

When viewed in the context of these significant litigation risks and the uncertainties 

involved with any litigation, the Settlement presents a very favorable recovery.  Accordingly, this 

factor supports approval of the Settlement.   

5. The Range of Possible Recovery and the Attendant Risks of Litigation 
Support Approval of the Settlement 

“This factor includes an inquiry into whether the terms of the settlement ‘fall within a 

reasonable range of recovery, given the likelihood of the plaintiffs’ success on the merits.’”  

Billitteri v. Secs. Am., Inc., 2011 WL 3586217, at *12 (N.D. Tex. Aug. 4, 2011) (emphasis in 

original).  In assessing the reasonableness of a proposed settlement, the inquiry “should contrast 

settlement rewards with likely rewards if [the] case goes to trial.”  In re Chicken Antitrust Litig. 

Am. Poultry, 669 F.2d 228, 239 (5th Cir. 1982) (citing Cotton, 559 F.2d at 1330).  “The proposed 

settlement need only reflect a fair, reasonable, and adequate estimation of the value of the case in 

view of what might happen at trial.”  LHC Grp., 2015 WL 965693, at *10.  The Settlement is well 

within the range of reasonableness in light of the best possible recovery and the risks of litigation. 

The proposed Settlement provides a cash payment of $43.75 million for the benefit of the 

Settlement Class in exchange for the release of all claims against Defendants.  Lead Counsel, in 

consultation with Plaintiffs’ damages expert, determined that the maximum damages that Plaintiffs 

could reasonably expect to prove at trial—assuming complete success in establishing liability, 

which was far from certain—would be in the range of approximately $500 million.  ¶91.  But, 

assuming liability, if certain of Defendants’ arguments regarding loss causation and damages were 

accepted, the aggregate damages could be in a range of $70-80 million.  ¶96.  Thus, the Settlement 

represents approximately 8.75% to 58% of the Settlement Class’s estimated maximum recoverable 

damages.  Plaintiffs respectfully submit that in light of the risks set forth above and further detailed 
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in the Joint Declaration, as well as the time and expense that would be required to prosecute the 

Action through trial and appeals, the Settlement is well within a range of reasonableness.  See, e.g., 

LHC Grp., 2015 WL 965693, at *10 (finding reasonable a settlement providing 7.4% to 10.3% of 

class’s potential recovery ); In re Checking Account Overdraft Litig., 830 F. Supp. 2d 1330, 1344-

45 (S.D. Fla. 2011) (finding reasonable a settlement providing 9% of class’s potential recovery); 

In re China Sunergy Sec. Litig., 2011 WL 1899715, at *5 (S.D.N.Y. May 13, 2011) (finding that 

settlements in the range of 3% to 7% of estimated losses in securities cases are reasonable). 

Moreover, even if Plaintiffs obtained a favorable verdict at trial, Defendants almost 

certainly would have appealed.  Recovery was thus highly uncertain and would likely take years, 

while the Settlement confers an immediate and substantial benefit.  Thus, when weighed against 

the risks of continued litigation, including the risks that there would be no recovery at all, the 

proposed Settlement for $43.75 million in cash is a very favorable result and should be approved. 

6. The Opinions of Lead Counsel and Plaintiffs and the Reaction 
of the Settlement Class Support Approval of the Settlement 

The opinions of Lead Counsel and Plaintiffs and the reaction of the Settlement Class to 

date all support approval of the Settlement.  Lead Counsel strongly believe that the $43.75 million 

Settlement is in the best interests of the Settlement Class in light of the significant risks of 

continued litigation.  ¶111.  Lead Counsel have extensive experience in securities class action 

litigation and were well-informed about the strengths and weaknesses of the claims in the Action 

when they recommended that the Settlement be approved.  The judgment of experienced and well-

informed class counsel should be accorded great weight by the Court.  See Cotton, 559 F.2d at 

1330 (“the trial court is entitled to rely upon the judgment of experienced counsel for the parties.”); 

In re Heartland Payment Sys. Inc. Customer Data Breach Litig., 851 F. Supp. 2d 1040, 1068 (S.D. 

Tex. 2012) (“The endorsement of class counsel is entitled to deference, especially in light of class 
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counsel’s significant experience in complex civil litigation and their lengthy opportunity to 

evaluate the merits of the claims.”); Klein, 705 F. Supp. 2d at 649 (“The Fifth Circuit has 

repeatedly stated that the opinion of class counsel should be accorded great weight.”).   

In addition, Plaintiffs, which are both sophisticated institutional investors that have 

supervised and monitored the work of Lead Counsel throughout the Action have endorsed the 

Settlement as providing an excellent recovery in light of the risks of litigation.  See Declaration of 

George W. Neville, attached to the Joint Decl. as Exhibit 1, at ¶¶5-7; Declaration of Juan S. Pagan-

Melendez, attached to the Joint Decl. as Exhibit 2, at ¶¶7-12.  Plaintiffs’ recommendation further 

supports approval of the Settlement.  See City of Providence v. Aeropostale, Inc., 2014 WL 

1883494, at *4 (S.D.N.Y. May 9, 2014) (“the recommendation of Lead Plaintiff, a sophisticated 

institutional investor, also supports the fairness of the Settlement.”). 

Finally, the reaction of the Settlement Class to date supports approval of the Settlement.  

Pursuant to the Court’s Order Preliminarily Approving Proposed Settlement and Providing for 

Notice dated August 21, 2017 (the “Preliminary Approval Order”), the Court-approved Claims 

Administrator, A.B. Data, Ltd., began mailing copies of the Notice and Claim Form (the “Notice 

Packet”) to potential Settlement Class Members on September 15, 2017.  See Declaration of Adam 

Walter (“Walter Decl.”), Joint Decl. Exhibit 4, at ¶¶2-4.  As of November 7, 2017, A.B. Data had 

mailed a total of 152,560 copies of the Notice Packet to potential Settlement Class Members and 

their nominees.  See id. ¶7.  In addition, the Summary Notice was published in The Wall Street 

Journal and transmitted over the PR Newswire on September 27, 2017.  See id. ¶8. 

The Notice, Exhibit A to the Walter Decl., set forth the essential terms of the Settlement 

and advised potential Settlement Class Members of, among other things, (i) their right to exclude 

themselves from the Settlement Class, (ii) their right to object to any aspect of the Settlement or 
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the Plan of Allocation, and (iii) the method for submitting a Claim Form in order to be eligible for 

a payment from the proceeds of the Settlement.  The Court-ordered deadline for submitting 

objections or requesting exclusion from the Settlement Class is November 22, 2017.  While the 

deadline for Settlement Class Members to exclude themselves or object has not yet passed, to date, 

there have been no objections to the Settlement or the Plan of Allocation and one request for 

exclusion from the Settlement Class that did not provide any of the required information 

concerning transactions in Amedisys common stock.  Joint Decl. ¶127; Walter Decl. ¶11.3

In sum, all of the Reed factors support a finding that the Settlement is fair, reasonable, and 

adequate and should be approved.

II. THE PLAN OF ALLOCATION IS FAIR, REASONABLE, AND ADEQUATE 
AND SHOULD BE APPROVED 

Like the Settlement itself, the standard for approving a plan for allocating settlement 

proceeds is whether the plan is “fair, adequate and reasonable.”  See In re Chicken Antitrust Litig., 

669 F.2d at 238; Schwartz, 2005 WL 3148350, at *23.  A plan of allocation is fair and reasonable 

as long as it has a “reasonable, rational basis.”  In re Dell Inc. Sec. Litig., 2010 WL 2371834, at 

*10 (W.D. Tex. June 11, 2010) (“The allocation formula ‘need only have a reasonable, rational 

basis, particularly if recommended by “experienced and competent” class counsel.’”), aff’d, 669 

F.3d 632 (5th Cir. 2012).  In determining whether a plan of allocation is fair and reasonable, courts 

give great weight to the opinion of experienced counsel.  See In re Giant Interactive Grp., Inc. Sec. 

Litig., 279 F.R.D. 151, 163 (S.D.N.Y. 2011) (“In determining whether a plan of allocation is fair, 

courts look primarily to the opinion of counsel.”). 

Here, the proposed Plan of Allocation, which Lead Counsel developed in consultation with 

3 Plaintiffs will file reply papers on December 6, 2017 addressing all requests for exclusion and 
any objections that may be received. 
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Plaintiffs’ damages expert, provides a fair and reasonable method to allocate the Net Settlement 

Fund among eligible Settlement Class Members who suffered losses as a result of the alleged 

conduct and who submit valid Claim Forms.  In developing the Plan of Allocation, Plaintiffs’ 

expert calculated the estimated amount of artificial inflation in the per share closing prices of 

Amedisys’s common stock that was allegedly proximately caused by Defendants’ alleged false 

and misleading statements and omissions by considering the price changes in Amedisys’s common 

stock in reaction to the public disclosures that allegedly corrected the alleged misrepresentations 

and omissions and adjusting those prices for market and industry factors.  See Notice ¶56. 

Under the Plan of Allocation, a “Recognized Loss Amount” will be calculated for each 

purchase of Amedisys common stock during the Settlement Class Period that is listed in the Claim 

Form and for which adequate supporting documentation is provided.  ¶115.  The calculation of 

Recognized Loss Amounts will depend upon several factors, including when the stock was 

purchased and sold and the purchase and sales price.  Id.  In general, Recognized Loss Amounts 

will be the difference between the estimated artificial inflation on the date of purchase and the 

estimated artificial inflation on the date of sale, or the difference between the actual purchase price 

and the sale price, whichever is less.  Id.  Under the Plan of Allocation, claimants who purchased 

shares during the Settlement Class Period but did not hold those shares through at least one of the 

alleged corrective disclosures will have no Recognized Loss Amount as to those transactions.  

¶116.  The sum of a claimant’s Recognized Loss Amounts is the Claimant’s “Recognized Claim,” 

and the Net Settlement Fund will be allocated to Authorized Claimants on a pro rata basis based 

on the relative size of their Recognized Claims.  ¶117.   

Plaintiffs and Lead Counsel believe that the Plan of Allocation is a fair and reasonable 

method for allocating the Net Settlement Fund among Settlement Class Members based on their 
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losses suffered as a result of the conduct alleged in the Action.  Moreover, as noted above, more 

than 152,000 copies of the Notice, which contains the proposed Plan of Allocation and advises 

Settlement Class Members of their right to object to the Plan, have been sent to potential Settlement 

Class Members and their nominees as of November 7, 2017, see Walter Decl. ¶7, and, to date, no 

objections to the proposed Plan of Allocation have been received.  Joint Decl. ¶127.  

III. CERTIFICATION OF THE SETTLEMENT CLASS 

The Court’s Preliminary Approval Order certified the Settlement Class under Rules 23(a) 

and (b)(3) for purposes of the Settlement only.  ECF No. 339.  Nothing has changed to alter the 

propriety of class certification for settlement purposes and, for all the reasons stated in Lead 

Plaintiffs’ Memorandum of Law in Support of Lead Plaintiffs’ Unopposed Motion for (I) 

Preliminary Approval of the Settlement; (II) Certification of the Settlement Class; and (III) 

Approval of Notice to the Settlement Class (ECF No. 336), Plaintiffs respectfully request that the 

Court affirm its determinations certifying the Settlement Class under Rules 23(a) and (b)(3). 

IV. NOTICE TO THE SETTLEMENT CLASS SATISFIED THE REQUIREMENTS 
OF RULE 23 AND DUE PROCESS 

The Notice provided to the Settlement Class satisfied the requirements of Rule 23(c)(2)(B), 

which requires “the best notice that is practicable under the circumstances, including individual 

notice to all members who can be identified through reasonable effort.”  Fed. R. Civ. P. 

23(c)(2)(B).  The Notice also satisfied Rule 23(e)(1), which requires that notice of a settlement be 

“reasonable” – i.e., it must “fairly apprise the prospective members of the class of the terms of the 

proposed settlement and of the options that are open to them.”  Maher v. Zapata Corp., 714 F.2d 

436, 451 (5th Cir. 1983). 

Both the substance of the Notice and the method of its dissemination to potential Settlement 

Class Members satisfied these standards.  The Court-approved Notice includes all the information 
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required by Rule 23(c)(2)(B) and the PSLRA, 15 U.S.C. § 78u-4(a)(7), including: (i) an 

explanation of the nature of the Action and the claims asserted; (ii) the definition of the Settlement 

Class; (iii) the amount of the Settlement; (iv) a description of the Plan of Allocation; (v) an 

explanation of the reasons why the parties are proposing the Settlement; (vi) a statement indicating 

the maximum amount of attorneys’ fees and expenses that will be sought; (vii) a description of 

Settlement Class Members’ right to request exclusion from the Settlement Class or to object to the 

Settlement, the Plan of Allocation, or the requested attorneys’ fees or expenses; and (viii) notice 

of the binding effect of a judgment on Settlement Class Members. 

As noted above, in accordance with the Court’s Preliminary Approval Order, as of 

November 7, 2017, A.B. Data has mailed more than 152,000 copies of the Notice Packet by first-

class mail to potential Settlement Class Members and nominees and caused the Summary Notice 

to be published in The Wall Street Journal and transmitted over the PR Newswire.  See Walter 

Decl. ¶¶7-8.  Copies of the Notice, Claim Form, and other documents concerning the Settlement 

were also made available on a website established by A.B. Data and on Lead Counsel’s websites.  

See Walter Decl. ¶10; Joint Decl. ¶126.  This combination of individual first-class mail to all 

Settlement Class Members who could be identified with reasonable effort, supplemented by 

publication and internet notice, was “the best notice . . . practicable under the circumstances.”  Fed. 

R. Civ. P. 23(c)(2)(B); see, e.g., Schwartz, 2005 WL 3148350, at *10-*11. 

CONCLUSION 

For all of the foregoing reasons, Plaintiffs respectfully request that the Court approve the 

proposed Settlement and Plan of Allocation as fair, reasonable, and adequate. 

Dated: November 8, 2017 Respectfully submitted by: 

IEYOUB LAW FIRM 
/s Richard P. Ieyoub
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