
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF LOUISIANA 

ROBERT F. BACH, et al., 

Plaintiff, 

v. 

AMEDISYS, INC., et al., 

Defendants. 

Consolidated Securities Class Action 

Civil Action No. 10-00395-BAJ-RB 

Consolidated With: 

No. 10-464-BAJ-RB 
No. 10-470-BAJ-RB 
No. 10-497-BAJ-RB 

MEMORANDUM OF LAW IN SUPPORT OF LEAD COUNSEL’S  
MOTION FOR AN AWARD OF ATTORNEYS’ FEES  

AND REIMBURSEMENT OF LITIGATION EXPENSES 

Court-appointed Lead Counsel, Bernstein Litowitz Berger & Grossmann LLP (“BLBG”) 

and Wolf Popper LLP (“Wolf Popper”) (together, “Lead Counsel”), having achieved a recovery 

of $43,750,000 in cash for the benefit of the Settlement Class, respectfully move, on behalf of all 

Plaintiffs’ Counsel, for an award of attorneys’ fees in the amount of 17% of the Settlement Fund, 

or $7,437,500, plus interest at the same rate as earned by the Settlement Fund.1  Lead Counsel also 

seek reimbursement of Lead Counsel’s litigation expenses in the amount of $532,510.64.  Finally, 

as authorized by the Private Securities Litigation Reform Act of 1995 (the “PSLRA”), Lead 

Plaintiffs, the Public Employees’ Retirement System of Mississippi (“MissPERS”) and the Puerto 

Rico Teachers’ Retirement System (“Puerto Rico TRS”) (together, “Lead Plaintiffs” or 

“Plaintiffs”) seek reimbursement of their costs and expenses directly related to their representation 

1 All capitalized terms that are not otherwise defined herein have the meanings provided in the Stipulation 
and Agreement of Settlement dated August 4, 2017 (ECF No. 336-1) (the “Stipulation”) or the Joint 
Declaration of John C. Browne and Joshua W. Ruthizer in Support of:  (A) Lead Plaintiffs’ Motion for 
Final Approval of Class Action Settlement and Plan of Allocation, and (B) Lead Counsel’s Motion for an 
Award of Attorneys’ Fees and Reimbursement of Litigation Expenses (the “Joint Declaration” or “Joint 
Decl.”), filed herewith.  Citations to “¶” herein refer to paragraphs in the Joint Declaration.   
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of the Settlement Class in the total amount of $50,914.71 

PRELIMINARY STATEMENT 

The proposed Settlement, which provides for a cash payment of $43,750,000 in exchange 

for the resolution of all claims in the Action, represents a very favorable result for the Settlement 

Class.  The significant recovery obtained was achieved through the skill, tenacity, and effective 

advocacy of Lead Counsel, who vigorously litigated this Action for seven years on a fully 

contingent basis against highly skilled defense counsel.  The Settlement is particularly beneficial 

in light of the significant challenges to proving both liability and damages that posed the serious 

risk of no recovery in the Action, or a lesser recovery than the Settlement. 

As detailed in the accompanying Joint Declaration, to achieve the recovery here, Lead 

Counsel devoted substantial time and resources to pursuing this litigation, including through 

conducting a comprehensive investigation of the claims; preparing two extremely detailed 

consolidated complaints; researching and drafting Plaintiffs’ oppositions to two rounds of motions 

to dismiss filed by Defendants; pursuing an appeal to the Fifth Circuit to overturn the initial 

dismissal of the Action; opposing Defendants’ petition for writ of certiorari; conducting extensive 

discovery, including issuing and responding to numerous document requests and interrogatories, 

obtaining more than three million pages of documents from Defendants and third parties, and 

reviewing hundreds of thousands of pages of documents through targeted searches; consulting with 

damages, market efficiency and industry experts; and engaging in lengthy settlement negotiations, 

including two separate mediation sessions before highly experienced mediators.  ¶¶25-73. 

Lead Counsel undertook these substantial efforts and achieved the proposed Settlement in 

the face of daunting litigation risks.  As detailed in the Joint Declaration (¶¶80-111), Plaintiffs 

faced substantial challenges to establishing liability, loss causation and damages.  Those risks are 

Case 3:10-cv-00395-BAJ-RLB   Document 342-1    11/08/17   Page 2 of 21



3 

highlighted by the fact the Court previously dismissed the Action in its entirety on loss causation 

grounds and, while the Fifth Circuit overturned that decision at the pleading stage, similar 

arguments – as well as other significant arguments regarding proof of falsity and scienter – had 

the potential to succeed at summary judgment or trial.  Accordingly, the risk of losing was very 

real, and was enhanced by the fact that Lead Counsel was litigating against a corporate defendant 

represented by highly skilled defense counsel.  Despite these risks, Lead Counsel collectively 

worked over 15,500 hours over the course of seven years, all on a contingency basis with no 

guarantee of being compensated for their efforts.  In light of these risks, the $43.75 million cash 

recovery obtained as the result of Lead Counsel’s efforts is a very favorable result for the 

Settlement Class.  Indeed, the Settlement represents a recovery of approximately 9% to 58% of 

maximum possible damages for the class, based on varying assumptions regarding loss causation, 

which is well above the average recovery in securities fraud actions.  ¶¶91, 96-97.  The Settlement 

also compares favorably with the outcomes obtained in parallel litigation with comparable 

companies such as LHC, Gentiva, and Almost Family.  ¶102.   

As compensation for their efforts on behalf of the Settlement Class, Lead Counsel request 

a fee award in the amount of 17% of the Settlement Fund and payment of litigation expenses in 

the amount $532,510.64.  As discussed below, the requested fee is below the range of fees typically 

awarded in comparable class action settlements.  Moreover, Plaintiffs, which are both sophisticated 

institutional investors, have endorsed the fee and expense application as fair and reasonable.  See 

Declaration of George W. Neville (“Neville Decl.”), Joint Decl. Ex. 1, at ¶¶8-9; Declaration of 

Juan S. Pagan-Melendez (the “Pagan Decl.”), Joint Decl. Ex. 2, at ¶¶13-14.  In addition, to date, 

following the mailing of more than 152,000 Notices to potential Settlement Class Members, there 

have been no objections to the requested fees and expenses.  ¶¶147, 162. 
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For all the reasons set forth below, and in the Joint Declaration, Lead Counsel respectfully 

submit that the requested attorneys’ fees and expenses are fair and reasonable under the applicable 

legal standards, and, therefore, should be approved by the Court. 

ARGUMENT 

I. LEAD COUNSEL ARE ENTITLED TO AN AWARD OF ATTORNEYS’ FEES 
FROM THE COMMON FUND 

The Supreme Court and the Fifth Circuit have long recognized that “a litigant or a lawyer 

who recovers a common fund for the benefit of persons other than himself or his client is entitled 

to a reasonable attorney’s fee from the fund as a whole.”  Boeing Co. v. Van Gemert, 444 U.S. 

472, 478 (1980); see also Barton v. Drummond Co., 636 F.2d 978, 982 (5th Cir. 1981).  Courts 

have recognized that awards of attorneys’ fees from a common fund serve the “twin goals of 

removing a potential financial obstacle to a plaintiff’s pursuit of a claim on behalf of a class and 

of equitably distributing the fees and costs of successful litigation among all who gained from the 

named plaintiff’s efforts.”  Jenkins v. Trustmark Nat’l Bank, 300 F.R.D. 291, 306 (S.D. Miss. 

2014).  Indeed, the Supreme Court has found that private securities actions are “‘indispensable 

tool[s] with which defrauded investors can recover their losses’—a matter crucial to the integrity 

of domestic capital markets.”  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 320 n.4 

(2007).  Compensating plaintiffs’ counsel for the risks they take in bringing these actions is crucial, 

because “[s]uch actions could not be sustained if plaintiffs’ counsel were not to receive 

remuneration from the settlement fund for their efforts on behalf of the class.”  Hicks v. Morgan 

Stanley, 2005 WL 2757792, at *9 (S.D.N.Y. Oct. 24, 2005). 

II. THE REQUESTED ATTORNEYS’ FEES ARE REASONABLE UNDER EITHER 
THE PERCENTAGE-OF-THE FUND OR THE LODESTAR METHOD 

Fees awarded to counsel from a common fund can be determined under either the 

percentage-of-the-fund method or the lodestar method.  See Union Asset Mgm’t Holding A.G. v. 

Case 3:10-cv-00395-BAJ-RLB   Document 342-1    11/08/17   Page 4 of 21



5 

Dell, Inc., 669 F.3d 632, 644 (5th Cir. 2012).  Thus, district courts in the Fifth Circuit have “the 

flexibility to choose between the percentage and lodestar methods in common fund cases,” as long 

as the fee award is reasonable and the analysis under either method is informed by the 

considerations set forth in Johnson v. Georgia Highway Express, 488 F.2d 714, 717-19 (5th Cir. 

1974).  Dell, 669 F.3d at 644.  Under either method, the requested fee here is fair and reasonable 

and should be approved. 

A. The Requested Attorneys’ Fees Are Reasonable 
Under the Percentage-of-the-Fund Method 

The Supreme Court has endorsed the percentage method, stating that “under the ‘common 

fund doctrine’ . . . a reasonable fee is based on a percentage of the fund bestowed on the class.”  

Blum v. Stenson, 465 U.S. 886, 900 n.16 (1984).  Courts in the Fifth Circuit have also approved of 

the percentage method, finding that it “brings certain advantages . . . because it allows for easy 

computation” and “aligns the interests of class counsel with those of the class members.”  Dell, 

669 F.3d at 643 (“district courts in this Circuit regularly use the percentage method blended with 

a Johnson reasonableness check, and for some it is the ‘preferred method’”).2

Under Fifth Circuit law, if the Court determines the attorneys’ fees based on the percentage 

method, the Court should “cross-check” the proposed reasonableness of the fee by considering 

counsel’s lodestar and the other Johnson considerations.  See Dell, 669 F.3d at 642-44; see also

Evans v. TIN, Inc., 2013 WL 4501061, at *6 (E.D. La. Aug. 21, 2013) (“The Court will also 

conduct a rough lodestar cross check as is the customary practice to ensure that the requested 

2 See also In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on Apr. 20, 2010, 2016 
WL 6215974, at *15 (E.D. La. Oct. 25, 2016) (“Virtually all of the recent common fund fee awards by 
district courts in the Fifth Circuit have utilized the percentage method, the reasonableness of which is 
analyzed in light of the Johnson factors”); In re OCA, Inc. Sec. & Derivative Litig., 2009 WL 512081, at 
*19 (E.D. La. Mar. 2, 2009) (“the percentage method is the preferred method . . . in securities actions”). 
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amount of attorneys’ fees is reasonable.”); OCA, 2009 WL 512081, at *19 (“courts often perform 

the lodestar analysis as a cross-check on the percentage method.”). 

Under the percentage method, “the Court will first determine the valuation of the benefit 

received by the class members and then select an initial benchmark percentage to be applied to 

this value.”  Deepwater Horizon, 2016 WL 6215974, at *15.  Next, the Court applies the Johnson

factors “to determine whether a positive or negative adjustment of the benchmark percentage is 

warranted.  Id.  “Finally, the Court will perform an abbreviated lodestar analysis as a broad cross-

check on the reasonableness of the fee arrived at by the percentage method.” Id. (citation omitted). 

Here, the requested fee of 17% is well below the range of percentage fees typically awarded 

by courts in the Fifth Circuit in comparable cases.  See OCA, 2009 WL 512081, at *19 (“In 

securities suits, common fee awards generally fall within the 20 to 33 per cent range”); Jenkins, 

300 F.R.D. at 307 (“it is not unusual for district courts in the Fifth Circuit to award percentages of 

approximately one third”); Schwartz v. TXU Corp., 2005 WL 3148350, at *27 (N.D. Tex. Nov. 8, 

2005) (“courts throughout this Circuit regularly award fees of 25% and more often 30% or more 

of the total recovery”); Shaw v. Toshiba Am. Info. Sys., Inc., 91 F. Supp. 2d 942, 972 (E.D. Tex. 

2000) (“attorneys’ fees in the range from twenty-five percent (25%) to [33%] have been routinely 

awarded in class actions”); Klein v. O’Neal, Inc., 705 F. Supp. 2d 632, 675 (N.D. Tex. 2010)

(“[a]ttorney fees awarded . . . are often between 25% and 30% of the fund”). 

A review of attorneys’ fees awarded in class actions with comparably sized settlements in 

this Circuit strongly supports the reasonableness of the 17% fee sought by Plaintiffs’ Counsel.  

See, e.g., Buettgen v. Harless, No. 3:09-cv-00791-K, slip op. at 1 (N.D. Tex. Nov. 13, 2013) 

(awarding 30% of $33.75 million settlement); Burford v. Cargill, Inc., 2012 WL 5471985, at *6 

(W.D. La. Nov. 8, 2012) (33.3% of $27.5 million settlement); In re Bayou Sorrel Class Action, 
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2006 WL 3230771, at *5, *7 (W.D. La. Oct. 31, 2006) (36% of $28 million settlement); In re 

Triton Energy Ltd. Sec. Litig., No. 5:98-cv-256, slip op. at 6 (E.D. Tex. Sept. 23, 2002) (31% of 

$42 million settlement); Di Giacomo v. Plains All Am. Pipeline, 2001 WL 34633373, at *8-*9, 

*13 (S.D. Tex. Dec. 19, 2001) (30% of $24.1 million settlement).3

Indeed, in this Circuit, fee awards of 17% or more have also been routinely awarded in 

securities class actions involving substantially larger settlement amounts as well.  See, e.g., 

Billitteri v. Secs. Am., Inc., 2011 WL 3585983, at *9 (N.D. Tex. Aug. 4, 2011) (awarding 25% of 

$80 million settlement); Schwartz, 2005 WL 3148350, at *27-*28 (22.2% of $149.75 million 

settlement).  Accordingly, the requested fee is reasonable when judged against fees awarded in 

comparable cases, and should be approved. 

B. The Requested Attorneys’ Fees Are Reasonable 
Under the Lodestar Method 

In this case, the lodestar method – whether used directly or as a “cross-check” on the 

percentage method – also strongly demonstrates the reasonableness of the requested fee.  Under 

the lodestar method, “the court computes fees by multiplying the number of hours reasonably 

expended on the litigation by a reasonable hourly rate and, in its discretion, applying an upward 

3 The requested fee is also below the range of fee awards typically awarded by courts in comparable 
securities class actions in other Circuits.  See, e.g., In re Altisource Portfolio Sols., S.A. Sec. Litig., No. 14-
81156 CIV-WPD, slip op. at 2 (S.D. Fla. May 31, 2017) (22% of $32 million settlement); In re Lumber 
Liquidators Holdings, Inc. Sec. Litig., No. 4:13-cv-157, slip op. at 3 (E.D. Va. Dec. 8, 2016) (23.75% of 
combined cash and stock settlement valued at $43.9 million); In re NII Holdings, Inc. Sec. Litig., No. 14-
cv-00227, slip op. at 2 (E.D. Va. Sept. 16, 2016) (25% of $41.5 million settlement); In re Groupon, Inc. 
Sec. Litig., No. 12-cv-02450, slip op. at 8 (N.D. Ill. July 13, 2016) (30% of $45 million settlement); Medoff 
v. CVS Caremark Corp., 2016 WL 632238, at *8 (D.R.I. Feb. 17, 2016) (30% of $48 million settlement); 
City Pension Fund for Firefighters & Police Officers in City of Miami Beach v. Aracruz Celullose S.A., 
Case No. 08-23317-C-LENARD, slip op. at 7 (S.D. Fla. July 17, 2013) (33.3% of $37.5 million settlement); 
In re BellSouth Corp. Sec. Litig., 2007 WL 9676400, at *1 (N.D. Ga. Apr. 9, 2007) (30% of $35 million 
settlement); In re Heritage Bond Litig., 2005 WL 1594389, at *17 (C.D. Cal. June 10, 2005) (33.3% of 
$27.783 settlement); Waters v. Int’l Precious Metals Corp., 190 F.3d 1291, 1293-98 (11th Cir. 1999) 
(affirming award of 33.3% of $40 million settlement). 
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or downward multiplier.”  Dell, 669 F. 3d at 642-43.  In securities class actions, fees representing 

multiples above the lodestar are typically awarded to reflect contingency fee risks and other 

relevant factors.  Here, Lead Counsel’s percentage request results in a substantial “negative” 

multiplier – that is, a fee request that is less than the value of the lodestar dedicated to this Action. 

Here, Lead Counsel spent a total of 15,528.85 hours of attorney and other professional 

support time prosecuting this Action from its inception through October 20, 2017.  ¶133.  Based 

on Lead Counsel’s current hourly rates, the total lodestar for this time is $9,322,837.00.  Id.4  This 

lodestar is a function of the vigorous prosecution of this case over seven years, as discussed in 

detail in the Joint Declaration.   

Based on the $43.75 million Settlement, the requested 17% fee amounts to $7,437,500, 

before interest, which represents a fractional or “negative” multiplier of approximately 0.8 on Lead 

Counsel’s total lodestar – i.e., the fee sought represents only 80% of the value of time expended 

by Lead Counsel in the prosecution of this Action.  Given that lodestar multipliers between 2 and 

4.5 are commonly awarded in complex class actions with substantial contingency risks, the 

multiplier of 0.8 requested here strongly confirms the reasonableness of the requested fee.  See, 

e.g., DeHoyos v. Allstate Corp., 240 F.R.D. 269, 333 (W.D. Tex. 2007) (“multipliers on large and 

complicated class actions have ranged from at least 2.26 to 4.5”); Klein, 705 F. Supp. 2d at 680 

(awarding fee representing a 2.5 multiplier and noting that “[m]ultipliers in this range are not 

uncommon in class action settlements”); Turner v. Murphy Oil USA, Inc., 472 F. Supp. 2d 830, 

869 (E.D. La. 2007) (“[T]he Court finds that a lodestar multiplier range of 2.5 to 3.5 would be 

4 The Supreme Court and courts in this Circuit have approved the use of current hourly rates to calculate 
the lodestar as a means of compensating for the delay in receiving payment.  See Missouri v. Jenkins, 491 
U.S. 274, 284 (1989); Leroy v. City of Houston, 831 F.2d 576, 584 (5th Cir. 1987); In re Enron Corp. Sec., 
Derivative & ERISA Litig., 586 F. Supp. 2d 732, 763 (S.D. Tex. 2008). 
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appropriate and reasonable in this case.”).  Indeed, courts have noted that a percentage fee that 

falls below counsel’s lodestar strongly supports the reasonableness of the award.5

In sum, whether calculated as a percentage of the fund or under the lodestar method, the 

requested fee is reasonable and should be approved. 

III. FACTORS CONSIDERED BY COURTS IN THE FIFTH CIRCUIT 
CONFIRM THAT THE REQUESTED FEE IS FAIR AND REASONABLE 

The Fifth Circuit has established the following factors that courts should consider when 

reviewing a request for attorneys’ fees in a common fund case: 

(1) the time and labor required; (2) the novelty and difficulty of the issues; (3) the 
skill required to perform the legal service adequately; (4) the preclusion of other 
employment by the attorney because he accepted this case; (5) the customary fee 
for similar work in the community; (6) whether the fee is fixed or contingent; 
(7) time limitations imposed by the client or the circumstances; (8) the amount 
involved and the results obtained; (9) the experience, reputation, and ability of the 
attorneys; (10) the undesirability of the case; (11) the nature and length of the 
professional relationship with the client; and (12) awards in similar cases.6

Dell, 669 F.3d at 642 n.25 (citing Johnson, 488 F.2d at 717-19). 

A. The Johnson Factors Confirm that the Requested Fee Is Fair and 
Reasonable 

Here, under either the percentage or lodestar method, the Johnson factors confirm that the 

requested fee is reasonable and should be approved.  See Dell, 669 F.3d at 643-44. 

5 See, e.g., In re Flag Telecom Holdings, Ltd. Sec. Litig., 2010 WL 4537550, at *26 (S.D.N.Y. Nov. 8, 
2010) (“Lead Counsel’s request for a percentage fee representing a significant discount from their lodestar 
provides additional support for the reasonableness of the fee request.”); In re Initial Pub. Offering Sec. 
Litig., 671 F. Supp. 2d 467, 515 (S.D.N.Y. 2009) (finding “no real danger of overcompensation” given that 
the requested fee represented a discount to counsel’s lodestar). 

6 Two of the Johnson factors – the “time limitations imposed by the client or circumstances” and the “nature 
and length of [counsel’s] professional relationship with the client” – are not relevant in this case.  See Klein, 
705 F. Supp. 2d at 676 (“not every factor need be necessarily considered”); Schwartz, 2005 WL 3148350, 
at *28 (“The relevance of each of the Johnson factors will vary in any particular case, and, rather than 
requiring a rigid application of each factor, the Fifth Circuit has left it to the lower court’s discretion to 
apply those factors in view of the circumstances of a particular case.”).
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1. The Time and Labor Required 

The time and effort expended by Lead Counsel in prosecuting this Action and achieving 

the Settlement confirm that the requested fee is fully justified.  The Joint Declaration details the 

Lead Counsel’s substantial efforts to prosecute the claims in the Action over seven years of hard-

fought litigation.  As set forth in greater detail therein, Lead Counsel, among other things:  

(i) conducted a comprehensive factual investigation of the claims in the Action, which 
included interviews with numerous former Amedisys employees, and a thorough review of 
SEC filings, press releases, news reports, and other publicly available information (¶¶30-
33);  

(ii) researched and drafted a detailed 202-page Consolidated Complaint (¶¶28-33);  

(iii) researched and drafted Plaintiffs’ opposition to Defendants’ motions to dismiss the 
Consolidated Complaint and, after the Court granted those motions, drafted a motion for 
reconsideration of that ruling (¶¶34, 39);  

(iv) briefed and argued before the Fifth Circuit the successful appeal of the Action’s 
dismissal (¶¶40-41); 

(v) successfully opposed Defendants’ petition for rehearing en banc and petition for a writ 
of certiorari to the U.S. Supreme Court (¶¶42-43);  

(vi) researched and drafted a 225-page Amended Complaint based on further investigation 
and documents that had newly been made public (¶49); 

(vii) successfully opposed Defendants’ motions to dismiss the Amended Complaint (¶50);  

(viii) conducted significant discovery, which included issuing numerous document 
requests and interrogatories to Defendants as well as subpoenas on third parties, and 
reviewing hundreds of thousands of pages from the more than three million pages produced 
to Plaintiffs (¶¶58-67); 

(ix) assisted Plaintiffs in responding to numerous document requests and interrogatories 
from Defendants and in the production of responsive documents (¶66); 

(x) worked extensively with experts, including with a damages expert during the 
preparation of the complaints and settlement negotiations, with an expert who performed a 
statistical analysis of Amedisys patient visit data in support of the claims asserted, and with 
an expert on market efficiency to prepare a draft report in support of Plaintiffs’ motion for 
class certification (¶¶33, 68); and  

(xi) engaged in lengthy settlement negotiations, including two mediation sessions, which 
included the exchange of detailed written mediation statements (¶¶51, 69-73). 

As noted above, Lead Counsel expended more than 15,500 hours on this litigation, with a total 
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lodestar value of $9,322,837.  The substantial time and effort devoted to this case by Lead Counsel 

was critical in obtaining the favorable result achieved by the Settlement, and this factor strongly 

supports the fee request. 

2. The Novelty and Difficulty of the Issues 

Courts have long recognized that securities litigation is “‘notoriously difficult and 

unpredictable.’”  Maher v. Zapata Corp., 714 F.2d 436, 455 (5th Cir. 1983); see also OCA, 2009 

WL 512081, at *21 (“Securities actions are generally large and complex cases involving difficult 

financial and accounting issues.”).  This Action was no exception.  This case involved complex 

questions and was vigorously defended in two contested motions to dismiss that challenged all of 

the elements of Plaintiffs’ claims.  The significant litigation risks are set forth in detail in the Joint 

Declaration at ¶¶80-111 and discussed in Plaintiffs’ brief in support of their motion for final 

approval of the Settlement.  The many difficult questions in the litigation included establishing the 

falsity of Defendants’ statements, proving scienter, and establishing loss causation and damages. 

For example, Defendants had several strong defenses with respect to the element of falsity.  

Defendants vigorously argued that Amedisys operated its business in compliance with Medicare 

regulations, that its treatment tracked clinical objectives, and that treating physicians (not 

Amedisys) made the decisions about the number of treatment visits.  Defendants would argue that 

their statements concerning Amedisys’s compliance programs were true when made, and that 

Amedisys encouraged its employees to report any observed misconduct and repeatedly 

investigated and addressed reported noncompliance.  Defendants could also point to the fact that 

Amedisys never restated its financial statements and that the SEC took no action against the 

Company after conducting an investigation.  Finally, Defendants would argue that, even if 

Amedisys had committed any alleged Medicare fraud, Plaintiffs could not quantify its effect on 

Amedisys’s revenues, and thus could not establish that the alleged fraud was material.  ¶86. 
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Moreover, even if Plaintiffs established that certain of Defendants’ statements about 

Amedisys revenues were materially misleading, Plaintiffs would still have faced substantial 

challenges in proving that the statements were made with scienter – an intent to defraud or severe 

recklessness.  ¶¶87-89.  Defendants contended and would continue to argue that they were unaware 

of a lack of compliance with Medicare regulations or other compliance failures, that Defendants 

Borne and Jeter supported a compliance program to prevent fraud; and that the Company promptly 

investigated allegations of fraud when it learned of them.  ¶89.  Defendants would also argue that 

SFC and DOJ investigations did not conclude that Amedisys or the Individual Defendants 

committed securities fraud; and that Borne and Jeter’s sales of Amedisys stock during the Class 

Period were not suspicious.  Id.  Had Defendants’ arguments regarding either falsity or scienter

been accepted, the class would have recovered nothing. 

If Plaintiffs established liability, Lead Counsel still faced substantial hurdles in establishing 

loss causation and damages.  For example, Defendants would have contended that price declines 

following the various alleged corrective disclosures did not tie back to the alleged fraud because 

the alleged disclosures were either unrelated to the alleged fraud or did not reveal new information 

about it.  ¶94.  Similarly, Defendants would argue that price declines on certain dates resulted from 

the release of Amedisys’s financial results, not the announcement of any news concerning the 

alleged fraud.  Id.  Finally, Defendants’ expert would have opined that the amount of recoverable 

damages in this Action was significantly less than Plaintiffs’ expert asserted.  ¶95. 

Accordingly, the significant challenges and difficult issues presented by this case fully 

support an award of the requested fee. 

3. The Skill Required to Perform the Legal Services Properly, 
and the Experience, Reputation, and Ability of the Attorneys 

Under these two Johnson factors, the Court should consider the skills required to litigate 
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the Action and “the experience, reputation and ability of the attorneys” involved.  Here, 

considerable litigation skills were required for Lead Counsel to achieve the Settlement.  This is a 

complex case involving difficult factual and legal issues on the merits, and Defendants vigorously 

contested it.  Given the many contested issues, it took highly skilled counsel to represent the class 

and bring about the substantial recovery that they obtained. 

As demonstrated by their respective firm resumes (Exhibits 5A-4 and 5B-3 to the Joint 

Declaration), BLBG and Wolf Popper are among the nation’s leading securities class action firms.  

Lead Counsel submit that the skill of their attorneys, the quality of their efforts in the litigation, 

their substantial experience in securities class actions, and their commitment to the litigation were 

key elements in enabling Lead Counsel to obtain the Settlement.  Indeed, Lead Counsel 

respectfully submit that the $43.75 million settlement achieved is the best measure of the skill and 

quality of their efforts applied in this litigation.  As discussed in the Joint Declaration, the $43.75 

million settlement obtained represents a substantial percentage of maximum damages and 

compares favorably to the settlements in similar cases involving securities fraud claims arising out 

of alleged Medicare fraud in comparable home healthcare companies.  ¶¶96-102.   

Courts have also recognized that the quality of the opposition faced by plaintiffs’ counsel 

should also be taken into consideration in assessing the quality of counsel’s performance.  Here, 

Amedisys and the Individual Defendants other than Schwartz and Graham were represented by 

King & Spalding LLP and Jones Day, two of the nation’s most prestigious and experienced defense 

firms, and Defendants Schwartz and Graham were represented by Phelps Dunbar LLP, one of the 

most prestigious law firms in Louisiana.  Defendants’ Counsel defended this Action zealously and 

with considerable skill for seven years.  Notwithstanding this formidable opposition, Lead 

Counsel’s ability to overcome Defendants’ motions to dismiss and prepare a strong case enabled 
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them to achieve the favorable settlement.  See, e.g., DeHoyos, 240 F.R.D. at 326 (“The quality of 

class counsel’s work on this case was excellent and is ultimately reflected in the result which was 

obtained with a formidable opponent.”); Schwartz, 2005 WL 3148350, at *30 (“The ability of 

plaintiffs’ counsel to obtain such a favorable settlement for the Class in the face of such formidable 

legal opposition confirms the superior quality of their representation”). 

4. The Preclusion of Other Employment 

The considerable amount of time that Lead Counsel’s attorneys and staff spent prosecuting 

the Action, without any assurance they would be successful or ever be compensated for their work, 

was time that they could not spend pursuing other matters.  Accordingly, Lead Counsel were 

effectively precluded from pursuing other employment as a result of the time they dedicated to this 

Action and, thus, this factor also supports the requested fee.  See Burford, 2012 WL 5471985, at 

*3 (being “precluded from working on other cases due to the demands of the instant matter . . . 

weighs in favor of a substantial fee award”); Shaw, 91 F. Supp. 2d at 970 (same). 

5. The Customary Fee and Awards in Similar Cases 

As discussed above in Part II.A and II.B, the requested fee of 17% is well below the fee 

awards customarily granted in comparable cases on both a percentage basis and lodestar/multiplier 

basis.  Thus, these two Johnson factors strongly support an award of the requested fee. 

6. The Contingent Nature of the Fee 

The fully contingent nature of the fee requested by Lead Counsel also strongly supports 

the requested fee, particularly in light of the substantial risks posed by the litigation.  Indeed, as 

the Fifth Circuit has stated, “[l]awyers who are to be compensated only in the event of victory 

expect and are entitled to be paid more when successful than those who are assured of 

compensation regardless of result.”  Jones v. Diamond, 636 F.2d 1364, 1382 (5th Cir. 1981). 

As set forth above and in the Joint Declaration, Lead Counsel faced significant challenges 
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to establishing liability and damages in this Action that could have prevented or substantially 

limited any recovery.  Indeed, this Court had dismissed the Action in its entirety with prejudice on 

loss causation grounds and, if Lead Counsel had not succeeded in overturning that dismissal on 

appeal, Plaintiffs and the class would have obtained no recovery and Lead Counsel would have 

received no compensation for their substantial efforts on behalf of the class.  Moreover, even after 

the successful appeal, the Action was still fraught with risk.  Defendants vigorously contested the 

elements of falsity, scienter, loss causation, and damages and would have continued to do so 

through summary judgment, trial, and any appeals.  In the face of these very real uncertainties 

regarding the outcome of the case, Lead Counsel prosecuted this Action on a wholly contingent 

basis, knowing that the litigation could last for years and would require devotion of a substantial 

amount of attorney time and the advance of litigation expenses with no guarantee of compensation.   

The assumption of this contingency fee risk strongly supports the reasonableness of the 

requested fee.  See Billitteri, 2011 WL 3585983, at *7 (the contingent nature of counsel’s fee was 

“particularly relevant considering the difficulty presented by the facts and legal questions in this 

case and the very real risk of obtaining no recovery at all”); Klein, 705 F. Supp. 2d at 678 (where 

“class counsel represented the class on a contingent-fee basis, with no guarantee of any recovery 

. . . [t]he contingent nature of the fee favors an increase” in the fee); OCA, 2009 WL 512081, at 

*22 (“the risk plaintiffs’ counsel undertook in litigating this case on a contingency basis must be 

considered in its award of attorneys’ fees, and thus an upward adjustment is warranted”).  

Accordingly, this factor further supports approval of the fee request. 

7. The Amount Involved and the Results Obtained 

Another Johnson factor is the “overall degree of success achieved.”  Roussel v. Brinker 

Int’l, Inc., 2010 WL 1881898, at *3 (S.D. Tex. Jan. 13, 2010), aff’d, 441 Fed. App’x. 222 (5th Cir. 

2011).  Here, it was the extensive efforts of Lead Counsel that allowed Plaintiffs to achieve the 
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substantial recovery of $43.75 million for the benefit of the Settlement Class – a recovery that 

represents approximately 9% to 58% of the Settlement Class’s estimated maximum recoverable 

damages.  ¶¶91, 96.  See Enron, 586 F. Supp. 2d at 804 (noting that “[t]he typical recovery in most 

class actions generally is three-to-six cents on the dollar”).  The Settlement provides for an all cash 

payment, and Settlement Class Members will receive compensation that was otherwise uncertain 

when the case began.  This significant result supports the requested fee.  

8. The Undesirability of the Case 

In certain instances, the “undesirability” of a case can be a factor in justifying the award of 

a requested fee.  While Lead Counsel did not consider this case to be “undesirable,” Lead Counsel 

knew that they would have to spend substantial time and money and face significant risks without 

any assurance of being compensated for their efforts.  These risks became especially apparent 

when the Court initially dismissed the Action in its entirety.  Thus, the “undesirability” of the case 

also weighs in favor of the requested fee.  See City of Omaha Police & Fire Ret. Sys. v. LHC Grp., 

2015 WL 965696, at *8-*9 (W.D. La. Mar. 3, 2015) (“undesirability” of the case supported fee 

increase where it was defended by a “large corporation with substantial resources,” and “presented 

risks that required investigation and informal discovery to uncover and analyze, as well as risk of 

no recovery”); Billitteri, 2011 WL 3585983, at *8 (case “raised particularly difficult issues,” 

including the risk of “no recovery whatsoever”); Burford, 2012 WL 5471985, at *5 (same). 

B. Other Factors Considered by Courts Further Support the Requested 
Fee as Fair and Reasonable 

In addition to the Johnson factors, courts may consider other factors in determining the 

appropriate fee award.  See Camden I Condo. Ass’n v. Dunkle, 946 F.2d 768, 775 (11th Cir. 1991). 

1. Plaintiffs Have Approved the Requested Fee 

MissPERS and Puerto Rico TRS are both sophisticated institutional investors appointed by 
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the Court as Lead Plaintiffs pursuant to the PSLRA.  As set forth in the declarations from Plaintiffs’ 

representatives, both Plaintiffs closely oversaw the prosecution and resolution of this Action, and 

fully support and approve the fee request.  See Neville Decl. ¶¶5-7; Pagan Decl. ¶¶7-12.  Plaintiffs’ 

endorsement of the fee request further supports its approval.  See, e.g., In re Veeco Instruments 

Inc. Sec. Litig., 2007 WL 4115808, at *8 (S.D.N.Y. Nov. 7, 2007) (“public policy considerations 

support the award in this case because Lead Plaintiff . . . – a large public pension fund – 

conscientiously supervised the work of lead counsel and has approved the fee request”); In re 

Lucent Techs., Inc. Sec. Litig., 327 F. Supp. 2d 426, 442 (D.N.J. 2004) (“[s]ignificantly, the Lead 

Plaintiffs, both of whom are institutional investors with great financial stakes in the outcome of 

the litigation, have reviewed and approved Lead Counsel’s fees and expense request”). 

2. The Reaction of the Settlement Class to Date Supports 
Approval of the Requested Fee 

The reaction of the Settlement Class to date also supports the requested fee.  Pursuant to 

the Court’s Preliminary Approval Order, more than 152,000 copies of the Notice have been mailed 

to potential Settlement Class Members and nominees through November 7, 2017.  See Declaration 

of Adam Walter (“Walter Decl.”), Joint Decl. Exhibit 4, at ¶¶7-8.  The Notice advised potential 

Settlement Class Members that Lead Counsel would apply for an award of attorneys’ fees in an 

amount not to exceed 20% of the Settlement Fund and reimbursement of Litigation Expenses 

(including reimbursement of the reasonable costs and expenses of Plaintiffs) in an amount not to 

exceed $975,000.  See Notice, Exhibit A to the Walter Decl., at ¶¶5, 72.  The fees and expenses 

sought by Lead Counsel do not exceed the amounts stated in the Notice and, while the deadline 

for Settlement Class Members to object to the fee and expense application is not until November 

22, 2017, to date, no objections to the attorneys’ fees or expenses have been received.  ¶¶147, 162.  
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IV. THE REQUESTED EXPENSES ARE REASONABLE AND WERE 
NECESSARY TO ACHIEVE THE BENEFIT OBTAINED 

Lead Counsel’s fee application includes a request for reimbursement of $532,510.64 in 

Lead Counsel’s litigation expenses that were reasonably incurred and necessary to the prosecution 

of this Action.  ¶149.  These expenses are properly recoverable by counsel.  See LHC Grp., 2015 

WL 965696, at *11 (“[a]n attorney who has created a common fund for the benefit of the class is 

entitled to reimbursement of reasonable litigation expenses from that fund”).   

The largest component of expenses related to experts.  Specifically, $182,994.91, or 

approximately 34% of the total litigation expenses incurred by Lead Counsel, was expended on 

experts and consultants.  ¶152.  For example, Lead Counsel retained a damages expert to assist in 

the prosecution and resolution of the Action, particularly during the preparation of the complaints, 

during the settlement negotiations with Defendants, and with the development of the proposed 

Plan of Allocation for the distribution of the Settlement proceeds.  Id.  In addition, Lead Counsel 

retained other separate experts to perform a statistical analysis on Amedisys patient visit data, to 

prepare a report submitted to this Court and cited by the Fifth Circuit, and to prepare a draft report 

on the efficiency of the market for Amedisys common stock. Id.  Another substantial litigation 

expense was for the costs of on-line legal and factual research, which amounted to $123,832.81.  

¶155.  The other expenses for which Lead Counsel seek reimbursement are the types of expenses 

that are necessarily incurred in litigation and routinely charged to clients billed by the hour.  These 

expenses include, among others, court fees, costs of out-of-town travel, copying costs, long-

distance telephone and facsimile charges, and postage and delivery expenses.  ¶156.  A complete 

breakdown by category of the expenses incurred is included in Exhibit 6 to the Joint Declaration.   

The Notice informed potential Settlement Class Members that Lead Counsel would apply 

for reimbursement of litigation expenses in an amount not to exceed $975,000, including the 
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reasonable costs and expenses of Plaintiffs directly related to their representation of the Settlement 

Class.  See Notice ¶¶5, 72.  The total amount of expenses requested by Lead Counsel is 

$583,425.35, which includes $532,510.64 in litigation expenses incurred by Lead Counsel and 

$50,914.71 in costs and expenses incurred by Plaintiffs – an amount substantially below that listed 

in the Notice.  To date, there has been no objection to the request for expenses.  Lead Counsel 

respectfully submit the litigation expenses incurred are fair and reasonable and should be fully 

reimbursed from the Settlement Fund. 

V. PLAINTIFFS SHOULD BE AWARDED THEIR REASONABLE COSTS 
AND EXPENSES PURSUANT TO 15 U.S.C §78u-4(a)(4) 

Lead Counsel also seek reimbursement of $50,914.71 in costs and expenses incurred 

directly by Plaintiffs relating to their representation of the Settlement Class.  The PSLRA 

specifically provides that an “award of reasonable costs and expenses (including lost wages) 

directly relating to the representation of the class” may be made to “any representative party 

serving on behalf of a class.”  15 U.S.C. §78u-4(a)(4).  Here, MissPERS and Puerto Rico TRS 

seek awards of $43,937.50 and $6,977.21, respectively, for time dedicated by their employees in 

furthering and supervising the Action.  See Neville Decl., at ¶¶10-13; Pagan Decl., at ¶¶15-18.  

MissPERS and Puerto Rico TRS each took active roles throughout the litigation and have 

been fully committed to pursuing the Settlement Class’s claims against Defendants.  Efforts 

expended by representatives of Plaintiffs included regularly communicating with Lead Counsel 

concerning significant developments in the litigation; reviewing and commenting on pleadings and 

briefs; searching for and gathering documents in response to discovery requests; and evaluating 

and approving the Settlement.  Neville Decl., at ¶¶5-6; Pagan Decl., at ¶¶7-11.  These efforts 

required employees of Plaintiffs (and, for MissPERS, members of the Office of the Mississippi 

Attorney General) to dedicate considerable time to the Action that they would otherwise devoted 
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to their regular duties.  See Neville Decl., at ¶¶11-12; Pagan Decl., at ¶16. 

Numerous courts have approved reasonable awards to compensate institutional lead 

plaintiffs for the time expended by their employees on behalf of a class.  See, e.g., In re Marsh & 

McLennan Cos. Sec. Litig., 2009 WL 5178546, at *21 (S.D.NY. Dec. 23, 2009) (awarding two 

lead plaintiffs an aggregate amount of $214,657.14 to compensate them for time spent “managing 

this litigation and representing the Class” and noting that these efforts were “precisely the types of 

activities that support awarding reimbursement of expenses to class representatives”); KB Partners 

I, LP v. Pain Therapeutics, Inc., No. A-11-CV-1034-SS, slip op. at 2 (W.D. Tex. Dec. 16, 2016) 

(awarding class representative $38,500); In re Gilat Satellite Networks, Ltd., 2007 WL 2743675, 

at *19 (E.D.N.Y. Sept. 18, 2007) (granting PSLRA awards where “the tasks undertaken by 

employees of Lead Plaintiffs reduced the amount of time those employees would have spent on 

other work and these tasks and rates appear reasonable to the furtherance of the litigation”).   

The awards sought by Plaintiffs based on their involvement in the Action are reasonable 

and justified under the PSLRA, and should be granted. 

CONCLUSION 

For the foregoing reasons, Lead Counsel respectfully request that the Court (i) award 

attorneys’ fees in the amount of 17% of the Net Settlement Fund, or $7,437,500 plus interest; 

(ii) reimburse Lead Counsel’s litigation expenses in the amount of $532,510.64; and 

(iii) reimburse Plaintiffs for $50,914.71 in costs directly related to their representation of the 

Settlement Class. 

Dated: November 8, 2017 Respectfully submitted by: 

IEYOUB LAW FIRM 
/s Richard P. Ieyoub
Richard P. Ieyoub (26287) 
Email: rieyoub@hotmail.com 
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