
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

THE CITIT OF PLANTATION POLICE
OFFICERS' EMPLOYEES'
RETIREMENT SYSTEM,

Plaintiff,

v.

MICHAEL S. JEFFRIES, et al,,

Defendants,

and

ABERCROMBIE & FITCH CO.,

Nominal Defendant.

Case No. 2:14-cv-1380
(James L. Graham, Judge}
(Norah McCann King, Mag. Judge)

AMENDED STIPULATION AND AGREEMENT OF SETTLEMENT

1. Lead Derivative Plaintiff The City of Plantation Police Officers' Employees'

Retirement System (the "System" or "Derivative Plaintiff '} and Defendants Michael S. 3effries,

James B. Bachmann, Bonnie R. Brooks, Terry L. Burman, Sarah M. Gallagher, Michael E.

Greenlees, Archie M. Griffin, Arthur C. 1Vlartinez, Diane L. Neal, Charles R. Perrin, Stephanie

M. Shern, and Craig R. Stapleton (the "Individual Defendants") and Nominal Defendant

Abercrombie &Fitch Ca. ("ANF" ar the "Company") (collectively, "Defendants") hereby enter

into the following Amended Stipulation and Agreement of Settlement (the. "Stipulation" or

"Amended Stipulation"), dated as of 4etober 1 2014, subject to the approval of the Court.
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I. The Derivative Litigation

A. The Derivative Complaint

2. A derivative action styled The City of Plantation Police Officers' Employees'

Retirement System v. Michael S. Jeffries, et al. was filed in the United States District Court for

the Southern District of Ohio, Eastern Division (the "Derivative Action").

3. Derivative Plaintiff City of Plantation Police Officers Employees' Retirement

System filed. the Verified Stockholder Derivative Complaint (the "Verified Stockholder

Derivative Complaint") on August 29, 2014, by and through its counsel at Bernstein Litowitz

Berger &Grossmann LLP ("BLB&G" or "Derivative Plaintiff's Lead Counsel"), Strauss Troy

Co., LPA ("Strauss Troy"}, and Klausner, Kaufman, Jensen &Levinson, PA.

4. The Verified Stockholder Derivative Complaint followed an investigation,

pursuant to Section 220 of the Delaware General Corporation Law ("DGCL § 220''), of certain

of the Company's books and records. Derivative Plaintiff alleged that the Individual Defendants

had disregarded and violated their fiduciary duties to ANF and its public stockholders by, among

other things, causing ANF to pay its Chief Executive Officer ("CEO"}, Defendant Michael S.

Jeffries ("Jeffries"}, aver $140 million in total compensation since 2008, an amount Derivative

Plaintiff asserted was improper and not warranted by the Company's declining financial

performance over that time. Derivative Plaintiff also alleged that the Individual Defendants

focused any ostensibly remedial. efforts with respect to Jeffries's compensation on pacifying

concerned stockholders, rather than making a genuine effort to align executive compensation

with ANF's performance.

5. Derivative Plaintiff further alleged that the Individual Defendants breached their

fiduciary duties when they allowed Defendant Jeffries to: (i) delegate significant managerial and

strategic authority to non-ANF employee Matthew Smith ("Smith"); (ii) provide Smith with

2

Case: 2:14-cv-01380-JLG-NMK Doc #: 18-1 Filed: 10/02/14 Page: 3 of 25  PAGEID #: 365



access to key nonpublic ANF information; and (iii) improperly incur unreasonable and outsized

costs to the Company, primarily as a result of Jeffries' travel and other business expenses.

B. Procedural History

6. Following an initial investiigation by counsel based on publicly available

information, on January 29, 2014, the System sent a letter (the "January 29 Letter") to ANF's

board of directors (the "Board") and Corporate Secretary demanding inspection of the

Company's books and records under DGCL § 220 in order to investigate potential breaches of

fiduciary duty by the Board.

7. The Company's Board, through its counsel at Skadden, Arps, Slate, Meagher &

Flom LLP ("Skadden"), responded on or about February 10, 2014, indicating that, despite

various objections to the propriety of the January 29 Letter and strenuous defenses and

objections thereto, bath legal and factual, it would consider producing certain responsive

documents. The parties engaged in further negotiations about the scope and timing of document

production in response to the January 29 Letter.

8. On February 28, 2014, the System, by and through its counsel at BLB&G, sent a

letter to ANF's .Board and Corporate Secretary, supplementing the January 29 Letter, Laying out

further bases for the System's requests, and setting forth additional document requests (the

"February 28 Letter" and, together with the January 29 Letter, the "Section 220 Demand''}

9. Fn the Section 220 Demand, the System asserted that it had a reasonable basis to

demand access to ANF's books and records. The Section 220 Demand as to potential breaches

of fiduciary duty at the Company set forth allegations of fact, based an the investigation of

counsel, that the System and its counsel believed satisfied the standards of Section 220 to justify

the System investigating whether ANF's Board and/or ANF's CFO had breached fiduciary

duties to ANF and/or its public stockholders in connection with purportedly: (i) approving
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compensation, expense reimbursement and. related payments for Jeffries and other Company

executives; (ii) failing to adequately oversee the Company's ethics and legal and accounting

compliance controls; and (iii) providing anon-ANF employee whfl had no fiduciary obligations

to the Company with access to proprietary, nonpublic information and Company resources, as

well as allowing such non-employee to play a role in certain aspects of the Company's strategic

decision-making. The Section 220 Demand 'also inquired into the independence of the then-

current Board members, and the state of certain of ANF's internal controls and policies.

10. On February 21, 2014, and on six dates thereafter, in response to the Section 220

Demand, the Company produced approximately 450 responsive documents for review by the

Derivative Plaintiff's Lead Counsel, without conceding that any wrongdoing had occurred ar that

the System. had satisfied the standards of Section 220. Those documents included, among other

things, Board meeting minutes, Board-level presentations by management and Company

advisors, and internal communications.

11. Based on its review of the documents that the Company produced in response to

the Section 220 Demand, as well as the System's prior and ongoing independent investigation of

the matters set forth in the Section 220 Derzaand, the Derivative Plaintiff's Lead Counsel

informed the Board's counsel that the System's concerns, as set forth in its Section 220 Demand,

continued, and that the System expected to file a derivative lawsuit challenging what it believed

were breaches of fiduciary duty and corporate governance failures at the Company in the areas of

ethical and compliance management, internal controls, and executive compensation.

12. each of ANF, the Individual Defendants, and the Board denied, and continues to

deny, that he, she, or it committed, or aided and abetted the commission of, any breach of

fiduciary duty or of any other law, or engaged in any of the alleged wrongful acts that are the

subject of the System's concerns, beliefs and intended claims, and expressly maintains that he,
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she, or it diligently and scrupulously complied with his, her, or its fiduciary and other legal

duties, to the extent such duties exist.

13. The Derivative Plaintiff's Lead Caunsei indicated that, if the Board was interested

in attempting to res4tve the System's intended claims without extended litigation and on terms

that provided significant benefits to ANF and its public stockholders, the System would present a

demand for corrective action. After further discussions, ANF and the Board's counsel, without

admitting any wrongdoing and to avoid the burden, expense, distraction and uncertainties

inherent in litigation, indicated a willingness to explore resolving the contemplated derivative

litigation, and asked the System to pro~~ide its demand for a settlement.

14. In connection with. its preparation for litigation, the System retained corporate

governance experts at BHJ Partners LLC (`BHJ"). Each of the BHJ partners is well respected in

the governance field, has at least twenty years' experience advising stockholders and companies,

including with regard to issues similar to the governance, compliance, ethics, and compensation

matters at issue in the Derivative Action. Concurrent with its preparation for litigation, the

System asked BHJ to help identzfy potential governance enhancements at ANF and to craft

specific proposals.

15. In consultation with BHJ, on March 18, 2014, the System sent a preliminary set of

ethical and compliance management, znternal controls, and executive compensation demands to

ANF. Discussions among the parties regarding the substance of those demands followed.

16. On April 7, 2014, the Company filed a Form. 8-K with the Securities and

Exchange Commission stating that, on March 31, 2014, the Board's Compensation Committee

made "a number of significant changes" to the Company's executive compensation structure,

designed to better "support critical business objectives and align with stockholders' interests."
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The Form 8-K acknowledged that these changes "reflect[ed) extensive input from stockholders

of the Company."

17. The changes to the Company's executive compensation structure announced in

the Form 8-K adopted, in substantial part, the content and wording of the System's March 18,

2014 proposals with respect to executive compensation.

18. In light of the Section 220 Demand and the efforts of the Derivative Plaintiff's

Lead Counsel, including the allegations developed through the investigation of counsel and the

corporate governance enhancements developed in conjunction with the System's retained

experts, counsel for ANF and the Board engaged in further extensive discussions with the

Derivative Plaintiff's Lead Counsel. Those discussions concerned corporate governance reforms

designed to address the concerns giving rise to the Section 220 Demand, and to enhance

corporate governance practices at the Company.

19. Based on those discussions, as well as on the System's continued investigation

and engagement with the corporate governance experts at BHJ, and the ANF Board's interest in

enhancing goad corporate governance practices at the Company, the ANF Board has agreed to

adopt numerous significant corporate governance reforms.

20. Specifically, subject to approval of the Settlement (defined below) by the Court,

the Company will adopt corporate governance reforms in the areas of ethical and compliance

management, internal controls, and executive compensation as set forth in Exhibit A to this

Stipulation.

21. The Company will maintain the changes set forth in Exhibit A for a period of at

least four years, unless the ANF Board determines by unanimous vote that revocation or

amendment thereof would be in the best interests of the Company and its Stockholders (defined
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below), with public notice of such decision to be provided, or unless there are changes that are

mandated by modifications in any applicable listing requirement, regulation or law.

22. On May 9, 2014, the parties executed a Memorandum of Understanding ("MOU")

setting forth the agreement in principle to settle the Derivative Action. Under the MOU, a

condition of the agreement in principle to settle the Derivative Action was the ANF Board's

agreement to provide due-diligence discovery that would allow the System and Derivative

Plaintiff's Counsel to confirm the propriety of the decision to settle on the agreed-to terms.

23. An extensive and thorough review of the documents and information produced by

Defendants has confirmed the System's and Derivative Plaintiff's Counsel's belief that the

Settlement is fair, reasonable and adequate.

24. As part of the discovery, the MOU contemplated transcribed interviews with the

Chairs of the Audit Committee and Compensation Committee of the Board. On July 15, 2014,

the Derivative Plaintiff's Lead Counsel interviewed Michael E. Green}ees, Chair of the

Compensation Committee. On July 31, 2014, the Derivative Plaintiff's Lead Counsel

interviewed James B. Bachmann, Chair of the Audit Committee.

25. ANF represents that the Chairs of the Audit and Compensation Committees of the

Board have agreed to the governance reforms set forth in Exhibit A hereto and have

recommended to the Board the adoption of the provisions of Exhibit A, contingent on Court

approval of a final settlement of the Derivative Action.

26. ANF and the Board have concluded that the provisions of Exhibit A constitute a

significant benefit for the Company and its Stockholders. ANF and the Board have further

agreed that Derivative Plaintiff's Counsel should receive and be entitled to an award of

reasonable attorneys' fees based on the benefits that these governance reforms confer on the
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Company, in accordance with the "corporate benefit" doctrine, as established under Delaware

law.

C. Settlement

27. Substantial settlement negotiations ensued after the System sent the Company the

System's demand far corrective action. On august 28, 2014, Derivative Plaintiff and

Defendants reached agreement on terms and conditions for settlement, subject to approval of the

Court, as set forth in the Stipulation and Agreement of Settlement dated as of August 28, 2014.

The Settling Parties have agreed to enter into this Amended Stipulation solely for the limited

purpose of clarifying the scope of the claims being released by ANF Stockholders under the

Settlement.

II. ANF's Approval of the Settlement

28. ANF believes it to be in the best interests of the Company for the Derivative

Action to be settled and dismissed because this Settlement will (i} provide substantial benefits to

ANF and its Stockholders; and (ii} avoid the substantial expense, disruption and. related risks

posed by the Derivative Action.

III. Derivative Plaintiff s Agreement to the Settlement

29. Derivative Plaintiff believes that the claims asserted in the Derivative Action have

merit and that there is evidence to support those claims. However, Derivative Plaintiff

recognizes the expense and length of continued proceedings necessary to prosecute the

Derivati~~e Action through trial and appeal.

30. Derivative Plaintiff has taken into account the uncertain outcome and the risk of

any litigation, especially in complex derivative actions such as the Derivative Action, as well as

the difficulties and delay inherent in such litigation, particularly delays and possible appeals,

even assuming that Derivative Plaintiff prevails at trial. Derivative Plaintiff has also taken into
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account tie possible defenses to the Released Claims and the substantial benefits that certain

corporate governance reforms, agreed upon as a basis for settlement and achieved with the

significant input of independent and respected corparate governance experts, would confer upon

ANF and its Stockholders as the result of the provisions of this Settlement.

31. In light of these considerations, and based on the parties' arm's-length

negotiations, Derivative Plaintiff believes that the terms of the Settlement set forth in this

Stipulation are fair, reasonable and adequate and confer substantial benefits on ANF.

IV. Defendants' Agreement to the Settlement and Denials of Wrongdoing and Liability

32. The Individual Defendants have denied, and continue to deny, all allegations of

wrongdoing or liability whatsoever with respect to the Released Claims, including any and all

related facts or claims as alleged in the Derivative Action. The Individual Defendants have

asserted and continue to assert that they acted in good faith, and in a manner that was in fact, and

that they reasonably believed to be, in the best interests of ANF and the Stockholders of ANF at

all times. Nonetheless, the Individual Defendants have concluded that it is desirable that the

Derivative Action be fully and finally settled in the manner and upon the conditions set forth in

this Stipulation, as it wi11 eliminate the burden (to them and to the Company}, expense, and

uncertainties of further litigation and the related distraction of resources and efforts from the

business of the Company.

V. Terms of Stipulation and Agreement of Settlement

IT IS HEREBY STIPULATED and AGREED, by and between the Settling Parties

(defined below}, that the Derivative Action and all Released Claims are compromised and settled

and that the Derivative Action should be dismissed with prejudice, subject to the approval of the

Court, on the following terms and conditions.

A. Definitions
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33. As used in this Stipulation, the following terms have the fallowing meanings:

(a) "ANF" or the '`Company" means Nominal Defendant Abercrombie &
Fitch Co. and its past, present and future parent corporations, affiliates,
subsidiaries, predecessors, successors, agents, and assigns;

(b) "ANF Releasees°' means ANF, any and all current and former members of
the ANF Board, ANF's current and former executive officers, parent
corporations, affiliates, subsidiaries, predecessors, successors, agents,
assigns, attorneys, and anyone acting or purporting to act on their behalf;

(c) "Attorneys' Fees and Expenses" means the funds, if any, awarded to the
Derivative Plaintiff's Counsel pursuant to their application for their fees
and expenses in connection with the Settlement of the Derivative Action;

(d) "Court".means the United States District Court for the Southern District of
Ohio, Eastern Division;

(e) "Derivative Plaintiff's Counsel" means Derivative Plaintiff's Lead
Counsel, Derivative Plaintiff's Liaison Counsel and Derivative Plaintiff's
Pension Counsel;

(~ "Derivative Plaintiff's Lead Counsel" means the law firm Bernstein
Litawitz Berger &Grossmann LLP;

(g) "Derivative Plaintiff's Liaison Counsel" means the law firm Strauss Troy
Co., LPA;

(h} "Derivative Plaintiff's Pension Counsel" means the law firm Klausner,
Kaufman, Jensen &Levinson, PA;

(i) "Fee Award Order" means that order, if any, entered by the Caurt
providing for an award of Attorneys' Fees and Expenses to Derivative
Plaintiff s Counsel;

(j) "Final Judgment" means that judgment proposed to be entered. by the
Court, substantially in the form. of Exhibit B to this Stipulation., as
contemplated in Paragraph 42 below;

(k) "Plaintiff's Releasees" means the System and all other ANF Stockholders,
and all parent corporations, affiliates, subsidiaries, successors,
predecessors, assigns, and attorneys;

(I} "Release'' means the release set forth in Paragraphs 35-36 of this
Stipulation;

(m) "Released Claims" means, pursuant to the Final Judgment and upon the
Settlement Effective Date:
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(i) The System, and each and every other ANF Stockholder, an behalf
of themselves, and their respective heirs, executors, administrators,
predecessors, successors and assigns in their capacities as such
only, and derivatively on behalf of ANF, shall fully, finally, and
forever release, settle, and discharge, and shall forever be enjoined
and permanently barred from instituting, commencing, or
prosecuting any and all Released Plaintiff's Claims (defined
below) against the ANF Releasees (defined above);

(ii} The Individual Defendants, ANF, and the other ANF Releasees, on
behalf of themselves, and. their respective heirs, executors,
administrators, predecessors, successors and assigns in their
capacities as such only, shall fully, finally, and forever release,
settle, and discharge, and shall forever be enjoined and
permanently barred from instituting, commencing, or prosecuting
any and all Released Defendants' Claims (defined below) against
the Plaintiff's Releasees (defined above);

(n) "Released Defendants' Claims" means all claims and causes. of action of
any kind, nature, or description, whether known claims or Unknown
Claims (as defined below), whether based on state, local, foreign, federal,
statutory, regulatory, common, or other law or rule, that arise out of, are
based upon, or relate in any way to the institution, prosecution or
settlement of the Section 220 Demand. or the T~erivative Action, except for
claims relating to the enforcement of the Settlennent;

(o) "Released Plaintiff's Claims" means all derivative claims and derivative
causes of action of any kind, nature, or description, whether known claims
or Unknown. Claims (as defined below), whether based on state, local,
foreign, federal, statutory, regulatory, common, or other law or rule, (i)
that the System asserted in the Verified Stockholder Derivative Complaint
or that are related to the potential claims set forth in the Section 220
Demand; or (ii) that any other ANF Stockholder could assert derivatively

that are based upon or arise out of or relate to, in any way, any of the
actions, transactions, occurrences, statements, allegations, or facts that
were set forth in the Section 220 Demand or contained in the documents
produced in response to the Section 220 Demand, except for claims
relating to the enforcement of the Settlement. For the avoidance of doubt,
the Released Plaintiff's Claims include derivative breach of fiduciary duty
claims, discussed in the Seetian 220 Demand or raised in the Verified
Stockholder Derivative Complaint, related to executi~~e compensation
awards and. alleged governance and oversight failures, but do not include
(i) claims based an future conduct of the ANF Releasees, including any
conduct of the ANF Releasees after August 28, 2014; ar (ii) any direct
claims belonging to ANF Stockholders;
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(p} "Unknown Claims" means any and all Released Plaintiff's Claims that
ANF, Derivative Plaintiff or any other Stockholder ar any of the other
Plaintiff's Releasees does not know or suspect to exist in his, her or its
favor at the time of the release of the ANF Releasees, and any and all
Released Defendants' Claims that any Individual Defendant or any of the
other ANF Releasees does not know or suspect to exist in his, her or its
favor at the time of the release - of the Plaintiff's Releasees, which, if
known by him, her ar it, might have affected his, her or its decisions)
with respect to the Settlement. With respect to any and all Released
Plaintiff's Claims and Released Defendants' Claims, the Settling Parties
stipulate and agree that, upon the Settlement Effective Date, Derivative
Plaintiff, ANF and each of the Individual Defendants shall expressly
waive, and each other Stockholder and each of the other Plaintiff's
Releasees and each of the other ANF Releasees shall be deemed to have
waived, and by operation of the Final Judgment shall have expressly
waived, any and all provisions, rights and benefits conferred by CaI. Civ.
Code § 1542, or by any law of any state or territory of the United States,
or principle of common law or foreign law, which is similar, comparable,
or equivalent to Cat. Civ. Code § 1542, which provides:

A general release does not extend to
claims which the creditor does nat know
or suspect to exist in his or her favor at the
time of executing the release, which if
known. by him or her must have materially
affected his or her settlement with the
debtor.

Derivative Plaintiff, ANF and each of the Individual Defendants
acknowledge, and each other Staekholder and each of the other Plaintiffls
Releasees and ANF Releasees by operation of law shall be deemed. to have
acknowledged, that the inclusion of "Unknown Claims" in the definition
of Released Plaintiffls Claims and Released Defendants' Claims was
separately bargained for and was a key element of the Settlement.

(q} "Released Parties" means the ANF Releasees and the Plaintiff's
Releasees;

(r) "Settlement" ar "Stipulation" means this Amended Stipulation and
Agreement of Settlement dated as of October 1, 2014;

(s} "Settlement Effective Date" means the date upon which the Final
Judgment is na longer subject to appeal ar review (or further appeal or
review) whether by exhaustion of any possible appeal, lapse of time or
otherwise;

(t} "Settlement Hearing" means the hearing at which the parties will present
this Stipulation for approval by the Court;
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(u) "Settling Parties" means the Derivative Plaintiff, the Individual
Defendants, and ANF; and

(v) "Stockholder" means any holder of ANF common stock.

B. Settlement Relief

34. Subject to approval of the Settlement by the Court and subject to a claims release

as set forth below, as consideration for the Settlement of the Derivative Action, within thirty (30)

business days of the Settlement Effective Date, ANF, through its Board, will adapt corporate

governance reforms in the areas of ethical and compliance management, internal controls, and

executive compensation as set forth in Exhibit A to this Stipulation, to the extent not already

adopted, and maintain such changes for a period of at least four years from the date of adoption,

unless the ~NF Board determines by unanimous vote that revocation or amendment thereof

would be in the best interests of the Company and its Stockholders, with public notice of such

decision to be provided. or unless there are changes that aze mandated by modifications in any

applicable listing requirement, regulation or law.

C. Release, Waiver and Covenant Not to Sue

35. Release of Claims by Derivative Plaintiff, ANF, and ANF Stockholders: Upon

the Settlement Effective Date, ANF, Derivative Plaintiff, and each and every Stockholder, an

behalf of themselves, and their respective heirs, executors, administrators, predecessors,

successors and assigns in their capacities as such only, and derivatively on behalf of ANF, shall

be deemed by operation of law to have fully, finally and forever released, waived, discharged

and dismissed with prejudice each and every one of the Released Plaintiff's Claims against the

ANF Releasees, and shall forever be enjoined from prosecuting any or ail Released Plaintiff's

Claims against any and all ANF Releasees.

13

Case: 2:14-cv-01380-JLG-NMK Doc #: 18-1 Filed: 10/02/14 Page: 14 of 25  PAGEID #: 376



36. Release of Claims b~Defendants: Upon the Settlement Effective Date, each of

the Defendants and the other ANF Releasees, on behalf of themselves, and their respective heirs,

executors, administrators, predecessors, successors and assigns in their capacities as such only,

shall be deemed by operation of law to have fully, finally and forever released, waived,

discharged and dismissed with prejudice each and every of the Released Defendants' Claims

against the Plaintif#'s Releasees, and shall forever be enjoined from prosecuting any or all of the

Released Defendants' Claims against any and all Plaintiff's Releasees.

D. Attorneys' Fees and Litigation Expenses

37. After negotiating the substantive terms of the Settlement, the Settling Parties

negotiated an award of up to $2,775,000 for Attorneys' Fees and Expenses (including costs,

disbursements, and expert and consulting fees} in connection with the Derivative Action (the

"Fee Application"}, which shall be the only fee application made in the Derivative Action, and

which, subject to the terms and conditions of this Stipulation and approval by the Caurt, will be

paid to Derivative Plaintiff's Counsel. The Individual Defendants and ANF agree not to oppose

car otherwise take any position adverse to the Fee Application. The Individual Defendants and

ANF acknowledge Derivative Plaintiff's CaunseI's right to an award of attorneys' fees and

reimbursement of expenses based an the benefits provided to ANF and its Stockholders from the

Settlement. The Settling Parties acknowledge and agree that the Court's award of Attorneys'

Fees and Expenses in the Derivative Action shall be paid solely by ANF (or any applicable D&D

insurer) within five (5) business days after the entry of the Court's Fee Award Order,

notwithstanding the existence of any timely filed objections thereto, or potential for appeal

therefrom, or collateral attack on the Settlement ar any part thereof, subject to the joint and

several. obligation of Derivative Plaintiff's Counsel to refund, within thirty (30) business days, up

to all amounts received, if and when, as a result of any appeal and/or further proceeding nn
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remand, or successful collateral attack, the award of Attorneys' Fees and Expenses is reduced or

reversed or if the Fee Award Order does not become final, if the Settlement itself is voided by

any party as provided herein, or if the Settlement is later reversed by any court. Neither the

resolution of nor any ruling regarding any petition for an award of attorneys' fees and expenses

shall be a precondition to this Settlement or to the dismissal of the Derivative Action with

prejudice. The Court may consider and rule upon fairness, reasonableness, and adequacy of the

Settlement independently of any awaxd of Attorneys' Fees and Expenses. Notwithstanding

anything in this Stipulation to the contrary, the effectiveness of the release of the Released

Claims and the other obligations of the Settling Parties under the Settlement (except with respect

to the payment of Attorneys' Fees and Expenses} shall not be conditioned upon or subject to the

resolution of any appeal from any order, if such appeal relates solely to the issue of any

application for an award of attorneys' fees and/or the reimbursement of expenses.

38. Derivative Plaintiffs Lead Counsel shall allocate the attorneys' fees awarded

amongst Derivative Plaintiff's Counsel, in a manner which it, in good faith, believes reflects the

contributions of such counsel.

E. Settlement Hearing and Final 3udgment

39. As soon as practicable after execution of this Stipulation, the Settling Parties shall

submit this Stipulation to the Court far review and preliminary approval and for entry of an

Order, in substantially the form attached to this. Stipulation as Exhibit C, scheduling the

Settlement Hearing.

4d. The Settling Farties shall give notice to the Company's Stockholders as directed

by the Court. ANF will give notice by mailing by United States mail, postage pre-paid., to

persons and entities that held shares of common stock of ANF as of the close of business on

August 29, 2014 at their last known address set forth in the suck transfer records maintained by
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or an behalf of ANF, and by posting an its website a copy of the Stipulation and of the Notice of

Proposed Settlement of Derivative Action, Settlement Fairness Hearing, and Right to Appear

("Notice"), in substantially the form attached to this Stipulation as Exhibit D, which shall remain

posted on its website through the Settlement Effective Date. 'the Derivative Plaintiff sha11 give

notice an the website of Derivative Plaintiff's Lead Counsel, by posting an the website of

Derivative Plaintiff's Lead Counsel a copy of the Stipulation and of the Notice, which shall

remain posted on its website through the Settlement Effective Date.

41. ANF shall bear all expenses related to the mailing and filing of the Notice and the

posting of the Notice on the ANF website, regardless of whether the Court approves or declines

to approve the Settlement or the Settlement Effective Date otherwise fails to occur, and in no

event sha11 Derivative Plaintiff or Derivative Plaintiff's Counsel be responsible for such casts

Derivative Plaintiff's Lead Counsel shall bear all expenses related. to posting of the Stipulation

and Notice on its website.

42. As part of the Settlement Hearing and upon approval by the Court of the

Settlement terms set forih in this Stipulation, the Settling Parties shall seek. to obtain from the

Court a Final Judgment, substantially in the farm attached as Exhibit B to this Stipulation.

43. Without affecting the finality of the Final 3udgment far purposes of appeal, the

Court sha11 retain jurisdiction as to ail matters relating to the administration, consummation,

enforcement and interpretation of this Stipulation and the Final Judgment.

F. Effect of Disapproval or Termination

44. Subject to Paragraph 4S below, this Settlement will terminate at the sole option

and discretion of the Derivative Plaintiff, the Company or the Individual Defendants if (i) the

Court, or any appellate court(s), rejects, modifies or denies any portion of the Stipulation ar the

proposed Settlement that the terminating party in his, her, or its (or their) sole judgment and
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discretion reasonably determines} is material, including, without limitation, the terms of relief,

the findings of the Court, or the terms of the Release; ar (ii) the Court, or any appellate court{s),

does not enter or completely affirm, or alters ar expands, any portion of the Final Judgment, that

the terminating party in his, her, or its (or their} sole judgment and discretion reasonably

believes) to be material. The terminating party must exercise the option to withdraw from and

terminate this Settlement, as provided in this subsection, no later than twenty (20) business days

after receiving notice of the event giving rise to the grounds for termination.

45. The failure of the Court to award the amount of Attorneys' Fees and Expenses

sought by Derivative Plaintiffs Counsel, or subsequent reduction of the Attorneys' Fees and

Expenses by the Court or any appellate court, does not give rise to a right to terminate the

Settlement.

46. If an option to withdraw from and terminate this Settlement arises under

Paragraph 44 of this Stipulation, neither the Derivative Plaintiff nor the Company nor the

Individual Defendants will be required for any reason or under any circumstance to exercise that

option.

47. If this Settlement is terminated in accordance with its terms, then:

(a) this Stipulation shall be null and void aid shall have na force or effect,
and no party to this Settlement shall be bound by any of its terms, except
for the terms of this subsection;

{b) this Stipulation, all of its provisions and all negotiations, statements and
proceedings and orders relating to it shall be without prejudice to the
rights of the Derivative Plaintiff, ANF and the Individual Defendants, all
of whom shall be restored to their respective positions existing
immediately before the execution of the MOU;

(c} all parties and their respective current and former predecessors,
successors, heirs, agents, assigns, directors, officers, employees, partners,
principals, attorneys and representatives expressly and affirmatively
reserve all defenses, arguments and motions as to all claims that have been
or might later. be asserted in the Derivative Action; and
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(d} neither this Stipulation, nar the fact of its having been made, shall be
admissible or entered into evidence for any purpose whatsoever.

G. General Matters and Reservations

48. Each of ANF and the Board, individually and collectively, each of the Individual

Defendants, and each individual director and officer of the Company has denied, and continues

to deny, that he, she, or it committed, or aided and abetted the commission of, any breach of

fiduciary duty or of any other law, or engaged in any wrongful acts, and expressly maintains that

he, she, or it diligently and scrupulously complied with his, her, or its fiduciary and other legal

duties, to the extent such duties exist, and is entering into the Settlement solely to eliminate the

burden, expense, distraction and uncertainties inherent in further litigation. Neither this

Stipulation nor any of its terms (nor any agreement, negotiations or order relating thereto), nor

any payment or consideration provided far herein, is or shall be construed as an admission by

ANF or the Individual Defendants of any fault, wrongdoing or liability whatsoever, or an

admission by the Derivative Plaintiff of any lack of merit of its claims against ANF or the

Individual Defendants. Neither this Stipulation nor any of its terms (nor. any agreement,

negotiation. or order relating thereto}, nor any payment or consideration provided for herein, shall

be deemed or offered ar received in evidence in any judicial, administrative, regulatory or other

proceeding or utilized in any manner whatsoever, including as a presumption, a concession or an

admission of any fault, wrongdoing ar liability whatsoever an the part of ANF or the Individual

Defendants; provided, however, that nothing contained in this subsection shall prevent the

Stipulation (or any agreement or order relating thereto) from being used, offered or received in

evidence in any proceeding to approve, enforce or otherwise effectuate the Settlement (or any

agreement or order relating thereto} or the Final Judgment, or in which the reasonableness,

fairness or good faith of ANF or the Individual Defendants in participating in the Settlement (or

1$
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any agreement ar order relating thereto} is at issue, or to enfaree or effectuate provisions of this

Settlement as to the Settling Parties.

49. Counsel for the Derivative Plaintiff, far ANF and far the Individual Defendants

agree to act in good faith to ensure that any public comments about or descriptions of the

proposed Settlement are balanced, fair and accurate. All parties are free to respond to inquiries

from the press. Notwithstanding any other provision of this paragraph, the Company shall be

able to make, without notification to, or prior review or approval by, Derivative Plaintiff's

Counsel, any and all disclosures regarding the Settlement that the Company believes may be

required or appropriate under applicable law or by the rules of the U.S. Securities and Exchange

Commission, the New York Stock Exchange or as required in connection with any judicial or

regulatory proceeding.

50. By execution of this Stipulation, neither ANF nor the Individual Defendants

release any claim against any insurer for any cost or expense hereunder, including attorneys' fees

and costs.

51. All counsel who execute this Stipulation represent and warrant that they have

authority to do so on behalf of their respective clients.

52. The Settling Parties acknowledge that their designated representatives have

reviewed this Settlement and acknowledge that they are accepting the benefits of this Settlement

after consulting with counsel.

53. ANF hereby represents and warrants to each other party to this Stipulation that the

execution, delivery, and performance of this Settlement is within its power and authority, has

been duly authorized by all necessary action, and does not and will not: (i} require any

authorization that has not been obtained; or (ii) contravene the charter documents of ANF, any

applicable laws or other legal requirements, or any agreement or restriction binding on or
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affecting ANF or its property. This Settlement, when executed by its designated representative

and delivered, will constitute the legal, valid and binding obligation of ANF.

54. This Stipulation (including e~ibits hereto, agreements referenced herein, and

documents executed pursuant to the foregoing) contains the entire agreement among the Settling

Parties with respect to the subject matter hereof and supersedes any prior written or oral

agreements, representations, warranties or statements with respect to the subject- matter hereof.

The Settling Parties agree that this Stipulation was drafted at arm's-length, and that no parol or

other evidence may be offered to explain, construe or clarify its terms, the intent of the parties or

their counsel, or the circumstances under which the Settlement was made or executed; provided,

that there shall be no presumption for or against any party that drafted all or any portion of this

Stipulation.

55. No representation, warranty or inducement has been made to any party

concerning this Stipulation. other than the representations, warranties and covenants contained

herein.

56. The Derivative Plaintiff and the Derivative Plaintiff's Counset expressly warrant

that, in entering into this Stipulation, they relied solely upon their own knowledge and

investigation, and not upon any promise, representation, warranty or other statement by ANF or

the Individual Defendants not expressly contained herein.

57. Whenever this Stipulation requires ar contemplates that one party shall or may

give notice to another, notice shall be provided by e-mail, facsimile, and/or next-day (excluding

weekends anct court holidays) express delivery service as follows:

If to the Derivative Plaintiff, then to:

Mark Lebovitch
Adam D. Hollander
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BERNSTEIN LIT()WITZ BERGER &
GROSSh7ANN, LLP
1285 Avenue of the Americas
New York, New York 10019
Facsimile: (212) 554-1444

Richard Wayne
STRAUSS TROY CO., LPA
The Federal Reserve Building
150 East Fourth Street
Cincinnati, Ohio 45202
Facsimile: (S I3) 629-9426

If to ANF, then to:

John J. Kulewicz
VORYS, SATER, SEYMOUR
AND PEASE LLP

52 East Gay Street
Columbus, Ohio 43215
Facsimile: (614) 719-4812

Jay B. Kasper
SK~IDDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

Four Times Square
New York, New York 10036
Facsimile: (212) 735-2004

Edward P. Welch
Cliff C. Gardner
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

One Rodney Square
Wilmington, Delaware 19899-0636
Facsimile: (302) 651-3001

58. The failure of any Settling Party to enforce at any time any provision of this

Stipulation shall not be construed to be a waiver of such provision, nor in any way to affect the

validity of this Stipulation or any part hereof or the right of any Settling Party thereafter to

enforce each and every such provision. No waiver of any breach of this Stipulation shall be held

to constitute a waiver of any other breach.
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59. The Settling Parties, their successors and assigns, and their attorneys agree to

cooperate fully with one another in seeking Court approval of this Stipulation and to use their

best efforts to effect the prompt consummation of the proposed Settlement. Without limitation

of any other remedies available by law, the Settling Parties agree that any party to this

Stipulation may seek to compel specific performance of its terms.

60. This Stipulation and the Settlement contemplated hereby shall be governed by,

and construed in accordance with, the laws of the State of Delaware, excluding its choice of law

principles.

61. Nothing in this Stipulation, the Settlement contennplated thereby, or the

negotiations or proceedings relating to the foregoing is intended to be or shall be deemed to

constitute a waiver of any applicable privilege or immunity, including, without limitation, the

accountants' privilege, the attorney-client privilege, the joint defense privilebe or work product

immunity.

62. This Stipulation may not be modified except pursuant to a written instrument

signed by all the parties hereto, individually or through counsel.

63. All Released Parties who are not individually, or through counsel, signatories to

this Stipulation are intended third-party beneficiaries entitled to enforce the terms of the Release

set forth herein so long as they agree to be bound by the entirety of this Stipulation.

64. The Settling Parties agree that the Court shall retain jurisdiction as to all matters

relating to the administration, consummation, enforcement and interpretation of this Stipulation

and the Pinal Judgment.
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AGREED AND APPROVED:

r

Richard Wayne (0022390}
STRAUSS TROY CO., LPA
The Federal Reserve Building
150 East Fourth Street
Cincinnati, Ohio 45202
Telephone: (513) 629-9472
Facsimile: (513} 629-9426
rswayne@strausstroy. com

Liaison Counsel for Derivative Plaintiff

Mark Lebovitch
Adam D. Hollander
BERNSTEIN LITOWITZ BERGER &
GROSSMANN, LLP
1285 Avenue of the Americas
New York, New York 10019
Telephone: (212) 554-1519
Facsimile: (212) 554-1444
markl@blbglaw.com
Adam.HolLander@b]bgl aw. com

Lead Counsel for Derivative Plaintiff

J hn J. Kulewicz (0008376}
VORYS, SATER, SEYMOUR
AND PEASE LLP

52 East Gay Street
P.O. Box 100$
Columbus, Ohio 43216-1008
Telephone: (614) 464-5634
Facsimile: (614) 719-4812
j jkulewicz@varys.com

Trial Counsel for Abercrombie &Fitch Co.
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Jay B. Kanner
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM I,LP

Four Times Square
New York, New York 10036
Telephone: (212) 735-3000
Facsimile: (212} 735-2000
j ay.kasner@skadden.com

Edward P. Welch
Cliff C. Gardner
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
One Rodney Square
P.O. Box 636
Wilmington, Delawaze 19899-0636
Telephone: {302) 651-3000
Facsimile: (302} 651-3001
Edward. Welch@skadden.com
CGardner@skadden.com

Counsel for Abercrombie c4~ Fitch Co.
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