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  1. 

PRELIMINARY STATEMENT

Plaintiffs ask this Court to preliminarily enjoin the March 13, 2012 stockholder 

vote on, and the consummation of, a proposed merger between Delphi Financial Group, Inc. 

(“Delphi” or the “Company”) and a subsidiary of Tokio Marine Holdings, Inc. (“Tokio Marine” 

or “TM”) (the “Merger”), but they have not told the Court the most important fact about the 

transaction:  it would deliver to Delphi’s Class A stockholders a whopping 76% premium to the 

stock’s trading price on the day before the transaction was announced.  Nothing in Plaintiffs’ 

brief justifies depriving Delphi’s stockholders of the opportunity to vote for and accept this 

extraordinarily rich deal.  To the contrary, a preliminary injunction would cause serious harm to 

the very stockholders that Plaintiffs claim to represent. 

The core gripe in Plaintiffs’ brief is that Delphi’s controlling stockholder and 

Chief Executive Officer, Robert Rosenkranz, has secured too much of TM’s generous offer price 

for himself.  That is a damages claim that can be resolved—to the extent there is merit to such a 

claim—after the transaction closes; it is not a basis for enjoining stockholders from deciding 

whether to accept the deal in the first place.  To be sure, Plaintiffs make a passing effort to argue 

that the aggregate merger consideration is too small, but they offer no support for that other than 

speculation on the parties’ “motives” and “incentives” from a supposed “transaction expert.”    

Plaintiffs did not bother to do a valuation of Delphi stock, nor have they criticized the valuations 

done by the bankers advising Delphi’s Special Transaction Committee (the “Special 

Committee”).  Plaintiffs argue that Delphi’s stock price is currently “depressed” by related-party 

transactions with affiliates of Rosenkranz, but those transactions were publicly disclosed upon 

Delphi’s initial public offering 22 years ago and every year since.  The only evidence in the 

record on Delphi’s value demonstrates that TM’s offer of $44.875 per Class A share is a 

blockbuster.
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Plaintiffs have not argued, and there is absolutely no evidence, that any alternative 

deal is in the offing.  Nor do Plaintiffs contend that an injunction should issue because the 

Company needs to be shopped to other buyers.  The uncontradicted evidence shows that TM is 

the most likely acquirer of Delphi’s unusual mix of niche insurance products.  Although 

Plaintiffs’ successive complaints have contained the obligatory challenges to the deal protection 

measures in the merger agreement, Plaintiffs wisely do not press those challenges as a basis to 

enjoin the deal.  During the negotiations over the contract, the Special Committee succeeded in 

substantially relaxing the deal protections that TM sought, so that Delphi would be free to pursue 

another offer in the unlikely event that one were to materialize.  Of course, the real “deal 

protection” here is that—even taking into account Rosenkranz’s incremental premium—TM is 

offering such a high price that no one is likely to top it.  For the Class A stockholders of Delphi, 

this is a once-in-a-lifetime opportunity. 

All that said, if the public stockholders disagree, they have a free hand to vote the 

transaction down.  The merger is conditioned on a true “majority of the minority” vote, requiring 

the affirmative support of more than 50% of the outstanding Class A shares, excluding all shares 

held by a very broadly defined group of insiders and their affiliates.  This condition is non-

waivable, and Plaintiffs do not challenge its effectiveness.  Accordingly, the transaction cannot 

proceed unless more than half of the unaffiliated stockholders give their approval.  Further, if the 

deal closes, any stockholder who thinks $44.875 is not enough can seek appraisal. 

Plaintiffs’ contention that the stockholder vote here would be “coerced” is utterly 

frivolous.  The flaw in Plaintiffs’ logic is simple.  They are correct that Delphi’s Certificate of 

Incorporation (“Certificate”) currently prohibits paying the Class A and Class B stock different 

amounts in a merger, as contemplated by the proposed transaction.  Thus, they are correct that 
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the transaction cannot proceed unless stockholders vote to amend the Certificate (the “Certificate 

Amendment”).  They are also correct that stockholders who favor the merger should vote for the 

Certificate Amendment.  But here is where they get it wrong:  those stockholders are not being 

“coerced” into voting for the Certificate Amendment.  Those stockholders are deciding, on the 

merits, that $44.875 is an attractive enough offer to warrant changing the Certificate.  That is 

their choice.  The only thing “coercive” about it is that $44.875 is an incredibly compelling price. 

Stockholders are not being asked to give up the bar on differential consideration for all purposes.  

Rather, the narrowly tailored Certificate Amendment preserves the bar on all other differential 

consideration transactions and exempts only this specific transaction, in light of the astounding 

premium TM has agreed to pay.  As a result, a vote on the Certificate Amendment is indeed 

nothing more than a vote on the merits of the TM deal.  Or, as Plaintiffs themselves previously 

told the Court, the “amendment is clearly part of the Merger and it would be absurd for anyone 

to argue otherwise.”1

Moreover, the process that led to this transaction was robust and fair.  The Special 

Committee took pains to be as transparent and forthright about that process as possible.  Both the 

minutes of Special Committee meetings and the proxy disseminated to stockholders are far more 

detailed than is typical.  The Special Committee is proud of the process it ran and is happy to 

hold it up to scrutiny by stockholders and the Court.  Indeed, to facilitate that scrutiny, the 

Special Committee has waived the attorney-client privilege over advice received from its counsel 

regarding the evaluation and negotiation of the transaction. 

1 Ex. 1, Pls.’ Answering Br. in Resp. to Oklahoma Firefighters Pension and Retirement 
System’s Mot. To Vacate Stipulated Leadership Structure and Appoint Lead Pls. and Lead 
Counsel at 11, Jan. 25, 2012.    “Ex. ” for references to the documents attached as exhibits 
to the Declaration of Bradley D. Sorrels, dated February 26, 2012.
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The Special Committee members are disinterested and independent, as proven by 

both their qualifications and their actions.  The Special Committee members are sophisticated 

businesspeople and industry participants, including the former CEO of Sallie Mae, a former 

senior Banc of America executive and the former Illinois Director of Insurance.  They own Class 

A shares, but no Class B shares, so their own economic incentives are aligned with those of the 

public stockholders.  They hired top-notch legal and financial advisors, whose independence 

remains unchallenged.  From inception until the signing of the merger agreement, the Special 

Committee, and the Special Transaction Sub-Committee (“Sub-Committee”) formed to address 

issues specific to Rosenkranz, met thirty-three times—in each instance with all members in 

attendance.  Although Plaintiffs denigrate the directors as having been “hand-picked” for the 

Board by Rosenkranz, their brief does not identify any conflict of interest or any reason to 

believe that the members of the Special Committee were dependent on, or dominated by, 

Rosenkranz in any way.  To the contrary, the record shows that they clearly understood their 

responsibility to represent the interests of the Class A stockholders only, and the course of 

negotiations shows that they did just that. 

This transaction was not staged or arranged by Rosenkranz; rather, TM is a third-

party buyer that approached Delphi unsolicited.  When Rosenkranz got the call from TM’s 

banker, he brought it to the Board and received approval to engage in preliminary discussions 

with TM and to share confidential information. At that initial Board meeting, Rosenkranz 

mentioned 1.5-2.0x book value, corresponding to $45-60, as a reference point for an attractive 

deal.  When TM actually proposed $45 per share, Rosenkranz promptly came back to the Board.  

He told the Board that while $45 was not high enough to persuade him to sell his own shares, he 

understood that it could be a compelling price for the public stockholders.  Given this conflict of 



  5. 

interest between Rosenkranz and the public stockholders, the Board formed the Special 

Committee and Sub-Committee. 

Even though TM had indicated that $45 per share was its top price, price 

negotiations were by no means finished.  The Special Committee extracted more than $65 

million more for the Company.  Perhaps more important, the Sub-Committee extracted nearly 

$50 million from Rosenkranz, equating to a 44% reduction in the incremental Class B premium 

compared to his initial ask.  These negotiations, which lasted two weeks, were bitter and hard-

fought.  Each side nearly walked away from the deal more than once.  Rosenkranz was “upset,” 

“angry” and “depressed;” he was “beaten down;” and he felt he had been “treated harshly.”  In 

his frustration, near the end of the negotiations, Rosenkranz sought a copy of the resolutions 

establishing the Special Committee and the Sub-Committee, in an apparent effort to see if he 

could find a “loophole.”  But he did not find one.  Nor have Plaintiffs.  The resolutions gave the 

Special Committee and the Sub-Committee absolute authority over whether the Board approved 

a deal with TM and on what terms.  Despite being Delphi’s controlling stockholder, Rosenkranz 

was stuck because he needed the Sub-Committee’s approval, and soon after reviewing the 

resolutions, he agreed to a deal at $53.875—a price well below the $59 that he originally sought. 

After striking that deal, Rosenkranz twice discussed with TM the possibility of 

receiving an extension or buy-out of Delphi’s investment consulting contracts with a company he 

owned, Rosenkranz Asset Managers LLC (“RAM”) (the “RAM Contracts”).  Each time the Sub-

Committee stopped him.  Before the signing of the merger agreement with TM, the Sub-

Committee learned that TM and Rosenkranz were discussing various potential changes to the 

RAM Contracts, including an acquisition of RAM and an agreement not to terminate the 

contracts for five years after closing.  The Sub-Committee intervened and insisted that TM and 
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Rosenkranz wait until after closing to work out any such arrangements.  That way, any 

arrangement would be an arms-length transaction for RAM’s services and not an inducement to 

Rosenkranz for him to support the merger.  To ensure this, the Sub-Committee obtained a 

contractual representation from TM that there were no undisclosed agreements or understandings 

with Rosenkranz on RAM or anything else. 

Despite the Sub-Committee’s efforts, it appears that before the merger agreement 

was signed, TM and Rosenkranz did reach a non-binding understanding regarding the future of 

the RAM Contracts.  When the Sub-Committee learned of this apparent understanding, long 

before Plaintiffs became aware of this issue, it moved quickly and decisively.  The Sub-

Committee threatened to terminate the merger agreement; it threatened to change its 

recommendation to stockholders; and it sought an additional $1.125 per Class A share.  The Sub-

Committee also determined that it needed to update its disclosure regarding the RAM Contracts, 

and it used the prospect of unusually detailed disclosure of the correspondence between TM and 

Rosenkranz as leverage in its negotiations.  Ultimately, in response to the Sub-Committee’s 

actions, TM and Rosenkranz executed a letter agreement repudiating any rights either had 

pursuant to any agreement or understanding around the RAM Contracts.  In effect, the Sub-

Committee succeeded in re-creating what it believed it had achieved before signing:  a situation 

in which TM and Rosenkranz would work out their RAM arrangements at arms-length, after 

signing, based solely on the value of RAM’s services to TM.  With Rosenkranz committed to 

support the transaction (in accordance with a voting agreement) and with Rosenkranz having 

relinquished any “gentlemen’s agreement” with TM, TM no longer has any reason to do 

anything on the RAM Contracts other than on an arms-length basis. 
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Plaintiffs’ final basis for seeking a preliminary injunction is a grab-bag of 

disclosure claims, which (aside from the RAM-related issues that the Sub-Committee previously 

determined to fix on its own) are little more than half-hearted.  In any event, Delphi’s definitive 

proxy, filed on February 21, 2012, is as unusually detailed as the Sub-Committee promised, and 

it more than addresses any conceivable disclosure claim that Plaintiffs raise. 

Ultimately, Plaintiffs’ case boils down to the question whether Rosenkranz’s 

differential consideration is “too much” and should be reallocated in some measure to the 

Class A stockholders.  In whatever way that question may ultimately be answered, it does not 

warrant enjoining this deal.  There can be no question that the Special Committee and the Sub-

Committee have secured a remarkably hefty 76% premium for the Class A stockholders.  

Plaintiffs do not seriously challenge the extraordinary value that this represents for Delphi 

shares, and the stockholders should be able to accept it if they so choose.  Plaintiffs’ claims that 

Rosenkranz’s incremental premium on top of the 76% should be reallocated can be resolved after 

the closing in a damages action. 

STATEMENT OF FACTS

I. THE PARTIES.

A. Delphi.

Delphi is a financial services holding company headquartered in Wilmington, 

Delaware that focuses on specialty insurance and insurance-related businesses.  Since its initial 

public offering in 1990, Delphi has had a dual-class capital structure.  Its Class A shares, which 

are widely held and publicly traded, are entitled to one vote each.  Its Class B shares, which are 

held entirely by Rosenkranz and his affiliates, are entitled to ten votes each, up to a total of 
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49.9% of the Company’s total voting power.2  Based on his share ownership, Rosenkranz is 

currently at the 49.9% cap.3  As Delphi has long disclosed in its periodic SEC filings, this 

ownership gives Rosenkranz alone the power “to determine the outcome of fundamental 

corporate transactions, including mergers and acquisitions, consolidations and sales of all or 

substantially all of the Company’s assets.”4

B. The Delphi Board of Directors.

The Delphi Board of Directors (the “Board”) currently has nine members, 

including seven independent outside directors—Kevin Brine, Edward Fox, Steven Hirsh, James 

Litvack, James Meehan, Phillip O’Connor and Robert Wright—all of whom have substantial 

business and/or finance experience.5  (The experience and qualifications of the directors who 

served on the Special Committee are discussed in more detail below, see infra Part III.)  The 

remaining members of the Delphi Board are Rosenkranz and Donald Sherman, the Company’s 

President and Chief Operating Officer.  Besides Rosenkranz, no member of the Board holds any 

Delphi Class B stock.6

2  See Ex. 2, Delphi Financial Group, Annual Report (Form 10-K), at 26 (Mar. 1, 2011) 
(“Delphi 10-K”).

3  Id.   Rosenkranz and his affiliates also own Delphi Class A common stock.  However, 
pursuant to an agreement with the company, Rosenkranz cannot vote any Class A or B 
shares that would cause him to have more than 49.9% of the combined voting power of the 
company.  See id. 

4  Id. 

5  See Ex. 3, Delphi Financial Group, Definitive Proxy (Schedule 14A) at 4-5 (Apr. 14, 2011) 
(“Delphi Apr. 2011 Proxy”).  On December 30, 2011, Harold Ilg, Delphi’s Executive Vice 
President, Business Development and a member of Delphi’s Board of Directors, retired 
from both the Company and the Board.  See Ex. 4, Def. Harold F. Ilg’s Responses and 
Objections to Pls.’ First Set of Interrogs. (Feb. 10, 2012). 

6  See Ex. 3, Delphi Apr. 2011 Proxy at 2. 
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C. Tokio Marine.

Tokio Marine is a Japanese company, whose subsidiaries offer products and 

services in the global property and casualty insurance, reinsurance and life insurance markets.  

TM is not in any way affiliated with Delphi, Rosenkranz or any of Delphi’s directors. 

II. TOKIO MARINE APPROACHES DELPHI ABOUT A 
POTENTIAL TRANSACTION. 

On July 20, 2011, TM made an unsolicited approach to Delphi to discuss a 

potential acquisition.7  TM had identified Delphi as a potentially attractive acquisition 

opportunity in the spring as part of its international expansion strategy and its plans to grow into 

the property, casualty and life insurance markets.8  Neither Rosenkranz nor anyone else at Delphi 

had any role in inviting or otherwise soliciting TM’s interest.  Nor do Rosenkranz or any other 

Delphi officers or directors have any interest in or prior connection to TM.  This was a purely 

unsolicited, third-party approach.9

TM initiated contact by having its investment banker, James Anderson of 

Macquarie Capital (“Macquarie”), contact Rosenkranz to request a preliminary meeting between 

TM and Delphi senior management.10  Rosenkranz’s initial response to Anderson was “Delphi 

7  Ex. 6, Anderson Tr. 71:7-22.   
8

See Ex. 5, Brimecome Tr. 14:25-16:13; Ex. 6, Anderson Tr. 69:5-70:7.
9  Indeed, at this point, Delphi was focused on making acquisitions rather than being 

acquired.  In the spring of 2011, Delphi hired former investment banker Stephan Kiratsous 
as the company’s Chief Financial Officer, with an eye toward accelerating the company’s 
growth through acquisitions.  Ex. 7, Rosenkranz Tr. 171:21-172:11.  In spring 2011, 
Delphi explored the possibility of acquiring Bermuda-based Omega Insurance Holdings 
Ltd., and in the summer of 2011, Delphi explored an acquisition of Irish Life Assurance, a 
large life insurance company based in Ireland.  Ex. 8, Sherman Tr. 90:9-91:22; 111:11-
112:3.

10  Ex. 6, Anderson Tr. 71:7-22.   
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was not for sale, but he would think about it and call me back.”11  Rosenkranz later tentatively 

agreed to the meeting, to take place on a date after Rosenkranz had the opportunity to discuss the 

developments with the Delphi Board at an upcoming regularly scheduled quarterly Board 

meeting.12  At the Board meeting on August 3, 2011, Rosenkranz informed the Board of the TM 

approach.13  Delphi’s independent directors discussed the matter and authorized Delphi senior 

management to engage in preliminary discussions with representatives of TM and exchange 

certain non-public information with TM, including the 2010 management plan.14  The directors 

discussed how serious TM might or might not be, and Rosenkranz mentioned 1.5-2.0x book 

value, which translated to $45-60 per share, as a reference point for an attractive deal.15  At the 

time, Delphi’s Class A shares were trading at $25.60. 

The initial introductory meeting between Delphi and TM senior management 

occurred on August 4, 2011.16  The meeting did not proceed beyond a general discussion, and no 

discussion of price occurred.17  Shortly thereafter, on August 8, Delphi informed TM that it was 

putting discussions on hold.18  The Company’s stock price had declined, along with the market, 

and Delphi was contemplating purchasing its own stock in open market transactions.19  Delphi 

11
Id. at 72:17-23.

12
See id. at 75:9-76:9; see also Ex. 7, Rosenkranz Tr. 211:18-212:24. 

13  Ex. 9, Fox Tr. 9:2-9:4; Ex. 10, DELPHI0000301-306 at 306.   
14  Ex. 11, Delphi Financial Group, Definitive Proxy Statement (Schedule 14A) at 42 (Feb. 

21, 2012) (“Delphi Definitive Proxy”); Ex. 12, O’Connor Tr. 43:10-17; 49:14-23; Ex. 7, 
Rosenkranz Tr. 217:22-220:15. 

15  Ex. 12, O’Connor Tr. 45:13-46:12.   
16  Ex. 7, Rosenkranz Tr. 213:22-18.   
17

Id.
18

Id. at 215:17-216:12.
19

Id.
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re-engaged with TM on August 17, when the stock price appeared to have stabilized.20  On 

August 22, 2011, Delphi and TM executed a confidentiality agreement and, pursuant to the 

authority granted by the Board on August 3, Delphi began providing TM with selected due 

diligence materials.21  The companies continued to meet thereafter to discuss due diligence and 

potential synergies.  During this period, there was no discussion of price or other terms of a 

potential transaction.

On September 7, 2011, TM raised the issue of price for the first time.  Ian 

Brimecome, TM’s Executive Chairman International, conveyed TM’s initial interest in acquiring 

Delphi at a price between $33 to $35 per share, which represented a 50% to 59% premium over 

Delphi’s $21.98 stock price.22  Consistent with what he had said at the August 3 Board meeting, 

Rosenkranz responded that he was disappointed in the offer and believed Delphi was worth far 

more.23  The next day, consistent with the what he said at the Board meeting, Rosenkranz 

telephoned Brimecome and reiterated his disappointment, stating that TM was not even in the 

right ballpark and that he would have expected TM’s opening offer to be in the range of 1.5-2.0x 

Delphi’s book value, which implied a price per-share of approximately $45 to $60.24

Rosenkranz himself was not willing to sell his own shares at $45, but he recognized that it could 

be an attractive offer for the Class A stockholders “at a time when [Delphi’s] stock was selling in 

20
Id. at 216:13-21. 

21
Id. at 217:6-15.

22
Id. at 221:9-18. 

23  Ex. 5, Brimecome Tr. 38:17-39:9; Ex. 7, Rosenkranz Tr. 221:9-18. 
24  Ex. 5, Brimecome Tr. 39:10-39:21; Ex. 7, Rosenkranz Tr. 222:14-223:13 (noting that “the 

board had authorized us to see if . . . there was anything here that might be attractive for 
the shareholders”); Ex. 12, O’Connor Tr. 53:12-24 (“[T]he $45 to $60 would have been 
consistent with the [Board] discussion I described as to the reference to book value in 
August.”).
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the low twenties”, and he expected that demanding his own desired price of $55-60 would have 

“turned [TM] off altogether” and “shut down the discussions.”25  On September 12, 2011, 

Brimecome called Rosenkranz and said that $40 was the top of TM’s valuation range; 

nevertheless, having heard from the Company’s controlling stockholder that 1.5x book value was 

needed just to begin having serious conversations, Brimecome said that TM was prepared to 

raise its price to $45 per share.26  Thus, these preliminary discussions led TM to raise its price for 

the Company by nearly 30% above the top of its initial range.  At the time, Brimecome said that 

$45 per share was the maximum price TM was willing to pay (although as discussed below, the 

Special Committee later succeeded in extracting even more money).27  This represented a 106% 

premium to Delphi’s previous closing price of $21.89.  Rosenkranz informed Brimecome that he 

would take TM’s revised indication of interest to the Board.28

III. DELPHI’S BOARD FORMS A SPECIAL COMMITTEE AND 
SUB-COMMITTEE. 

A special meeting of the Board was convened on September 16, 2011, to discuss 

TM’s indication of interest.29  At that meeting, Rosenkranz updated the Board on management’s 

discussions with TM, including TM’s initial offer and its revised offer of $45 per share.30

Rosenkranz said that “he did not find [TM’s offer of $45 per share] compelling from a personal 

25  Ex. 7, Rosenkranz Tr. 226:6-27:12.  As it turned out, Rosenkranz was right about that.  TM 
later told Lazard that if “the Company had asked for a price starting with a ‘5’, TM would 
have ended its discussions with the Company entirely.”  Ex. 13, DEL_SCP00000141-42 at 
41; see also Ex. 14, MAC_TM00012150-51 at 50 (“Ian [Brimecome] said ‘a number that 
starts with a 5’ is out of the question.”).

26
See Ex. 15, DELPHI0000289-294 at 290; Ex. 5, Brimecome Tr. 41:5-13.   

27  Ex. 5, Brimecome Tr. 41:5-13.   
28

Id. at. 43:6-16. 
29  Ex. 15, DELPHI00000289-294 at 289.   
30

Id. at 289-90.
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standpoint and was unlikely to vote the shares of the Company’s Class B common stock . . . in 

favor of a transaction at this price if it were to proceed to a stockholder vote.”31  Rosenkranz 

noted, however, that the offer, which constituted a “large premium to the current trading price of 

the [C]ompany’s stock,” might be “attractive to public stockholders” and therefore needed to be 

“carefully evaluated by the Board.”32

There were two clear facts that motivated much of what followed:  (1) TM’s $45 

offer was an outstanding opportunity that the Company’s fiduciaries needed to consider and 

pursue; and (2) no deal could happen without Rosenkranz’s support, which he had no obligation 

to give, and he was unwilling to take $45 for his Class B shares.  Accordingly, in advance of the 

meeting, management investigated a potential solution:  whether it would be possible to structure 

a transaction that would permit the Class A stockholders to benefit from the triple-digit premium 

that TM was offering, while providing the Class B shares additional consideration that would 

motivate Rosenkranz to consent to the transaction.33  For example, Delphi’s General Counsel 

Chad Coulter consulted Delaware counsel at Morris Nichols, Arsht & Tunnell LLP (“Morris 

Nichols”) for advice, on behalf of the Company, as to the proper procedure for the Company to 

follow in considering such a “differential consideration” transaction.  Coulter shared this advice 

with Rosenkranz and, at the September 16 meeting, Coulter shared it directly with the Board.34

31
Id. at 290; Ex. 12, O’Connor Tr. 56:16-57:2. 

32  Ex. 15, DELPHI00000289-294 at 290; Ex. 12, O’Connor Tr. 56:20-57:2. 
33  Ex. 8, Sherman Tr. 121:25-122:11; 124:7-125:10; Ex. 7, Rosenkranz Tr. 95:16-97:23. 
34

See Ex. 15, DELPHI00000289-294.  As Rosenkranz testified, the advice Coulter passed 
along to him from Delaware counsel was not personal advice to Rosenkranz; it was 
“advice that applied to the situation” as to how the Board should handle the conflict of 
interest.  Ex. 7, Rosenkranz Tr. 323:25-325:15.  Rosenkranz retained personal legal 
counsel shortly thereafter. Id. at 99:4-7.  Contrary to Plaintiffs’ irresponsible and improper 
speculation, there is absolutely no evidence that Coulter provided Rosenkranz with any 
personal legal advice regarding Rosenkranz’s interests in the potential transaction, either in 
advance of the September 16 meeting or afterwards. 
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Given the apparent conflict of interest between Rosenkranz and the Class A 

stockholders, and based on advice from Coulter and Morris Nichols, the Board decided to form 

an independent special committee with full authority to evaluate and negotiate the terms of the 

deal and to consider potential alternatives.35  The Board also discussed the desirability of 

establishing another protection for the Class A stockholders:  a “majority of the minority” vote, 

pursuant to which any transaction would be conditioned on approval by a majority of the 

unaffiliated Class A stockholders.36  In addition, Coulter explained that Delphi’s Certificate of 

Incorporation currently prohibits “differential consideration” and that the Class A stockholders 

would need to agree to amend the Certificate for such a transaction to proceed.37  The Board thus 

put in place a process designed to ensure arms-length bargaining, independent of Rosenkranz.  

The transaction process would be controlled by independent directors looking out exclusively for 

the interests of the Class A stockholders, and any deal would be subject to a separate, 

non-Rosenkranz, non-officer, non-director Class A vote. 

Shortly thereafter, the independent directors retained the law firm of Cravath, 

Swaine & Moore LLP (“Cravath”) as the Special Committee’s legal advisor.38  Cravath was 

completely independent, with no prior connection to Delphi, Rosenkranz or TM.39  The Special 

Committee subsequently engaged Lazard Frères & Co. LLC (“Lazard”) as its financial advisor.40

35  Ex. 15, DELPHI00000289-294 at 291-293; see Ex. 12, O’Connor Tr. 71:6-72:8.
36  Ex. 15, DELPHI00000289-294 at 291; Ex. 12, O’Connor Tr. 76:9-13. 
37

See Ex. 15, DELPHI00000289-294 at 292. 
38  Ex. 17, DELPHI0000854-888 at 854.   
39

Id.
40  Ex. 18, DEL_SCP0000001-09 at 02. 
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Like Cravath, Lazard was completely independent, with no prior connection to Delphi, 

Rosenkranz or TM.41

At a September 20, 2011 meeting, Cravath gave the directors detailed advice on 

their fiduciary obligations, including their mandate to represent only the Class A stockholders, 

and interviewed each director about his relationships with and connections to Rosenkranz.42

Based on Cravath’s advice, the directors decided to limit the Special Committee to five directors, 

listed below, each of whom is independent and disinterested and has substantial relevant business 

or industry experience.43

Fox, who served as Chair, was President and CEO of SallieMae for 17 years and 
served as Dean of the business school at Dartmouth College.  Fox is also a 
Director of Capmark Financial Group, Inc. 

Hirsh is Chairman of the Board and President of Astro Communications, Inc., a 
provider of industrial lighting products. For 37 years prior, he was a portfolio 
manager with William Harris & Company and predecessor firms. 

Litvack was a professor of economics at Princeton University for 31 years.  He 
has served on numerous commissions advising the State of New Jersey on 
financial issues. 

Meehan was a Managing Director at Banc of America Securities/Bank of 
America.  He is also a director of American Fuji Fire and Marine Insurance 
Company. 

O’Connor is the former Illinois Director of Insurance and Chairman of the Illinois 
Commerce Commission.  He is also a former Vice President of Constellation 
NewEnergy, Inc.  He is now the president of PROactive Strategies, a provider of 
policy analysis and advice on insurance and energy regulation.  O’Connor serves 

41  Ex. 19, Lazard Tr. 27:10-27:25. 
42  Ex. 17, DELPHI0000854-88 at 855; Ex. 12, O’Connor Tr. 88:17-89:2.  Because the 

Special Committee has waived the attorney-client privilege, the presentation that Cravath 
gave at this meeting on the directors’ fiduciary duties is available for review at Exhibit 17. 

43  Two directors who, while independent, had limited investments with Rosenkranz-affiliated 
funds or social connections with Rosenkranz, were excluded.  Ex. 3, Delphi Apr. 2011 
Proxy at 5; Ex. 17, DELPHI0000854-888 at 855. 
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as Delphi’s Class A Director and is elected to the board by an annual vote of the 
Class A stockholders voting as a separate class. 

Each Special Committee member holds Class A equity but no Class B equity, which ensures that 

the directors’ personal financial incentives are fully aligned with the interests of the public 

stockholders.44

On September 26, 2011, the full Board convened again and approved a resolution 

formally establishing the Special Committee and setting forth its mandate.45  The Special 

Committee was charged with representing the best interests of the Class A stockholders, and it 

was given full authority to take any action the Board itself could take in connection with the 

potential transaction.  It was also given authority to consider and pursue alternative strategies or 

transactions if it determined them to be in the interest of the Class A stockholders.  More 

specifically, the Special Committee was empowered to, among other things:  

“Formulate, establish, oversee, control and direct a process for the evaluation and 
negotiation of the Potential Transaction [with TM] and any alternative 
transaction;”

“[N]egotiate the terms and conditions of the Potential Transaction with [TM];” 
and

“Solicit, review and evaluate, and negotiate the terms and conditions of, any 
alternative transaction.”46

Further, pursuant to the resolution, the Board could not approve or recommend any potential 

transaction “without the prior favorable recommendation of the” Special Committee.47  In other 

words, in order for the full Board to act, it first needed the green light from the Special 

44
See Ex. 3, Delphi Apr. 2011 Proxy at 2. 

45  Ex. 20, DELPHI00000295-0300 at 0296, 0298-0300. 
46

Id. at 299.
47

Id. at 300. 
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Committee.48  Put differently, no transaction could happen without the Special Committee’s 

approval.

To address the differential consideration issue more directly, the Special 

Committee created a Sub-Committee—consisting of Fox as Chairman, plus Meehan and 

O’Connor—to act on the Special Committee’s behalf in connection with any and all matters 

related to Rosenkranz or the Class B stockholders being treated differently from the Class A 

stockholders in the potential TM transaction or any alternative thereto.49  The members of the 

Sub-Committee were selected for their lack of any business or social connection to 

Rosenkranz.50  Like the Special Committee, the Sub-Committee was charged with representing 

the best interests of the Class A stockholders.  The Special Committee approved a resolution 

empowering the Sub-Committee to, among other things: 

“Consider, review, evaluate and determine whether” the potential TM transaction 
“or any alternative transaction is in the best interest of the” Class A stockholders; 

“Take any and all actions relating to the allocation of total consideration to be 
paid by [TM] in connection with” a potential transaction, “including but not 
limited to engaging in [arms-length] negotiations” with Rosenkranz; 

“Take any and all actions relating to any differential treatment that may be given, 
or any differential consideration that may be paid” to Rosenkranz; 

“Take any and all actions relating to dealings, interactions, communications, 
discussions and negotiations by the Company with Mr. Rosenkranz or the holders 
of Class B Common Stock”; and 

“Consider, review, evaluate and determine whether the consideration to be 
received” in a transaction with TM or any alternative transaction “is fair to the 

48
See Ex. 12, O’Connor Tr. 73:9-73:22.

49  Ex. 18, DEL_SCP00000001-09 at 02. 
50

See id.; see also Ex. 17, DELPHI0000854-888 at 855; Ex. 12, O’ Connor Tr. 90:2-13 
(“[T]hose three subcommittee members were even more distanced from Mr. Rosenkranz 
then [sic] were the other two members of the five member special committee.”). 
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holders of Class A Common Stock, taking into account any differential 
consideration paid to the holders of Class B Common Stock.”51

Pursuant to an additional resolution, the Special Committee was prohibited from recommending 

any transaction “without the prior favorable recommendation of the” Sub-Committee.52  This 

created a tiered structure in which the Special Committee could not act absent a positive 

recommendation from the Sub-Committee, and the full Board could not act absent a positive 

recommendation from the Special Committee.53  Put differently, no transaction could happen 

without the Sub-Committee’s approval. 

IV. THE SPECIAL COMMITTEE AND SUB-COMMITTEE 
ENGAGE IN HARD-FOUGHT NEGOTIATIONS WITH TM 
AND ROSENKRANZ. 

In the five weeks from the Special Committee’s inception on September 16, 2011, 

until an agreement on price was reached with both TM and Rosenkranz on October 21, 2011, the 

Special Committee and the Sub-Committee met a total of nineteen times.  Each and every 

member of the Special Committee and Sub-Committee, as the case may be, attended each and 

every meeting.  Cravath and Lazard participated in each and every meeting as well.54  As 

described in more detail below, the Special Committee and Sub-Committee negotiated 

vigorously and independently to the point where both TM and Rosenkranz at various points 

threatened, credibly, to walk away from the transaction.  After these hard-fought negotiations, 

the Special Committee and Sub-Committee secured a deal at $44.875 per Class A share and 

$53.875 per Class B share.  At this time, after consulting with their advisors, they reasonably 

51  Ex. 18, DEL_SCP00000001-09 at 08-09.   
52

Id. at 09.
53

See Ex. 12, O’Connor Tr. 96:10-22.
54  The only exception was the September 26 meeting of the Special Committee, which 

Lazard did not attend as they had not yet been retained. 
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believed, and formally determined, that (a) this deal was in the best interests of the Class A 

stockholders and (b) the incremental premium to be paid for the Class B shares was fair to the 

Class A stockholders. 

A. The Special Committee Evaluates the TM Proposal and 
Negotiates for an Increased Price. 

The Special Committee began its task, as it should, by meeting with its legal and 

financial advisors to become fully informed on its obligations and on the valuation of the 

Company.  Lazard’s valuations showed TM’s offer to be an absolute blockbuster.  It represented 

a premium of over 100% to the market price of Delphi’s stock at the time.55  On Lazard’s 

“football field” summary, TM’s offer was literally “off the charts.”56  The $45 offer price was 

well above, or at the high end of, each of Lazard’s valuation ranges under a variety of different 

methodologies.57  Lazard advised the Special Committee that “in light of the significant 

premium” TM was offering and other market conditions, it was unlikely Delphi would see 

anything comparable from another buyer.58

Nevertheless, the Special Committee and Sub-Committee carefully considered the 

possibility of running an auction or quietly shopping the Company.  Based on advice from 

Lazard, they determined that the risks of doing so outweighed the likely benefits.59  The Sub-

Committee determined that a more active sales process risked a leak, which could “disrupt the 

Company’s ongoing business as well as its dialogue with TM” and that “it seemed unlikely there 

would be other bidders willing to offer a topping price to TM’s oral indication of interest, as TM 

55  Ex. 21, DEL_SCP00000012-087 at 023.
56

See id. at 026.
57

Id.
58

Id. at 13. 
59  Ex. 22, DEL_SCP00000092-0102 at 0093.   
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was the most likely acquirer to be interested in an acquisition of the Company and TM had 

already offered a very significant premium relative to the valuation ranges in Lazard’s financial 

analyses of the Company.”60

The Special Committee and Sub-Committee then discussed how to secure the 

most value from TM.  In early October 2011, TM had requested a meeting with Delphi to discuss 

its revised offer on October 14, when its executives would be in New York City.61  As that 

meeting approached, the Special Committee and Sub-Committee considered what role 

Rosenkranz should play in the meeting and in further price negotiations with TM.62  Cravath 

advised that the Special Committee and Sub-Committee had complete control over whether and 

how Rosenkranz participated.63  After discussion, the Sub-Committee concluded that it made 

sense to let Rosenkranz continue to interact with TM, subject to the Special Committee and Sub-

Committee’s instructions and oversight.64  Among other things, the Sub-Committee concluded 

that Rosenkranz had a strong incentive to secure additional value from TM and that his position 

as Chairman, CEO and founder of the Company (together with his knowledge of the business) 

would make him an effective negotiator.65  Importantly, TM had not yet been apprised of the 

potential for differential consideration or the existence of, and reason for creating, the Sub-

60
Id.; Ex. 9, Fox Tr. 58:11-22 (running an auction did not make sense because the “valuation 
that [they] were receiving from Tokio Marine was very attractive.  The potential for an 
auction would be to both delay, perhaps lose, a very attractive opportunity for the A 
shareholders. . . .”); Ex. 23, DEL_SCP00000125-126 (“[B]ased on Lazard’s advice, it 
seemed unlikely that there would be other bidders that would be willing to beat the price of 
TM’s oral informal indication of interest.”).   

61  Ex. 24, DELPHI0005388.   
62  Ex. 22, DEL_SCP00000092-0102 at 0093; Ex. 25, DEL_SCP00000139-140 at 139.
63  Ex. 22, DEL_SCP00000092-0102 at 0093; see also Ex. 25, DEL_SCP00000139-140.
64  Ex. 22, DEL_SCP00000092-0102 at 0093. 
65

Id.; see also Ex. 9, Fox Tr. 58:23-59:9 (“He was the CEO of the company.  He was the 
lead shareholder, and he had been negotiating with them prior to that point; so we felt he 
was in a good position to continue that process, with the help of Lazard.”).  
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Committee.  The Sub-Committee did not want to scare TM off with this potential complication 

before the parties had agreed on a price.66  Keeping Rosenkranz as the face of the negotiations 

helped preserve continuity in the discussions.67  That said, the Special Committee instructed 

Lazard to attend and participate in the October 14 meeting with Rosenkranz.68

  On the morning before the October 14 meeting, the Special Committee met to 

decide on the Company’s position with respect to price.69  After considerable discussion, 

including further valuation advice from Lazard, the Special Committee directed Lazard and 

Rosenkranz to request that TM increase its offer to $48.50.  The Special Committee further 

authorized them to say, if they determined that circumstances warranted, they would recommend 

a price of $47 or higher to the Special Committee.70  At the meeting later that day, Rosenkranz 

and Lazard made the $48.50 request.71  TM expressed surprise and reminded Delphi that it had 

previously said that $45 was its best offer.72  Lazard reported back to the Special Committee 

immediately after the meeting with TM.73

Three days later, on October 17, 2011, Brimecome of TM called Rosenkranz to 

reject the request for a price increase and reiterated that $45 was TM’s best and final offer.74

Pursuant to the Special Committee’s authorization to drop down to $47 if circumstances 

66  Ex. 22, DEL_SCP00000092-0102 at 0093. 
67

Id.; Ex. 9, Fox Tr. 58:23-59:9. 
68  Ex. 22, DEL_SCP00000092-0102 at 0093. 
69  Ex. 25, DEL_SCP000000139-140.   
70

Id. at 140; Ex. 12, O’Connor Tr. 150:2-25. 
71

See Ex. 13, DEL_SCP00000141-142 at 141.
72

Id.; Ex. 14, MAC_TM 00012150-51 (“Ian [Brimecome] reminded [Delphi] that $45 was 
our maximum offer and that we’d stretched to get to that level.”) 

73  Ex. 13, DEL_SCP00000141-142. 
74

See Ex. 26, DEL_SCP00000143-152 at 143.
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warranted, Rosenkranz responded by raising the idea of a $2 special dividend per share at or 

around the time of closing (which would effectively increase the merger consideration from $45 

to $47).75  Rosenkranz promptly called Lazard to update them on this call.76  Two days later, 

Brimecome called Rosenkranz back and countered with an offer to pay a $1 special dividend and 

made clear this truly was TM’s best and final offer.77  Rosenkranz said he would take TM’s 

revised offer to the Special Committee and then promptly called Fox, the Special Committee 

Chair, to update him on this call.78

As discussed in more detail below, the Sub-Committee and Rosenkranz spent the 

rest of the week negotiating feverishly over differential consideration, and they did not respond 

to TM’s revised offer until after that was resolved.  

B. The Sub-Committee Confronts Rosenkranz and Pushes 
Him to the Brink. 

Simultaneously with the negotiations with TM, the Sub-Committee faced off 

against Rosenkranz over whether additional consideration would be paid for the Class B shares, 

and if so, how much.  Rosenkranz’s opening request was for TM’s $45 per share to be allocated 

as $59 for the Class B stockholders and $43 for the Class A stockholders.79  Delphi’s stock 

closed that day at $21.94.  Thus, even Rosenkranz’s opening position would have provided the 

Class A stockholders with an extraordinarily attractive premium at that time of 96%.80

75
Id.; Ex. 5, Brimecome Tr. 54:4-8.  Rosenkranz proposed the additional $2 be paid in the 
form of a special dividend to help TM address the optical issue it had raised about 
appearing to be paying too high a premium.  Ex. 27, TM_DFG_000000358-359 at 359 
(noting that Brimecome was “very concerned about the premium on announcement day”).  

76  Ex. 26, DEL_SCP00000143-152 at 143. 
77

Id. at 143-44; Ex. 5, Brimecome Tr. 55:7-12. 
78  Ex. 26, DEL_SCP00000143-152 at 144. 
79

See Ex. 28, DEL_SCP00000090-91. 
80

See Ex. 22, DEL_SCP00000092-0102 at 0099. 
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Nevertheless, the Sub-Committee embarked on long, hard negotiations against Rosenkranz on 

behalf of the Class A stockholders. 

Among the Sub-Committee’s first orders of business was to educate itself on 

differential consideration.  At its October 10, 2011 meeting, and at many meetings thereafter, the 

Sub-Committee reviewed material prepared by Lazard regarding prior acquisitions of companies 

with two classes of stock.81  Lazard informed the Sub-Committee that transactions with 

differential consideration “were highly unusual” and that “the vast majority” of dual-class 

transactions involved equal consideration for the different classes.82  Lazard advised the Sub-

Committee that in the small number of cases in which differential consideration was paid, the 

average and median per-share (or “nominal”) premiums for the high vote shares were 32% and 

20%,83 and the average and median aggregate (or “economic”) premium for the high vote shares 

was 3.6% and 4.2% of the total equity value.84  In addition, Cravath advised the Sub-Committee 

that differential consideration would entail both legal and reputational risks and the Sub-

Committee understood that “differential pricing would be a big red flag.”85

With the benefit of this advice, the Sub-Committee decided to push back on the 

very idea of differential consideration, to which each member of the Sub-Committee had a 

81
See, e.g., id.

82
Id. at 0092; Ex. 9, Fox Tr. 55:15-56:10 (Lazard informed the Sub-Committee that “in a 
very small number of [precedent transaction] . . . there had actually been differential 
consideration”).

83
See Ex. 22, DEL_SCP00000092-0102 at 0101.  Both parties have recognized that the 
nominal premium is irrelevant as an economic matter.  As Plaintiffs’ expert testified:  “Q:  
Does the nominal premium make a bit of difference?  A:  I don’t think so.”  Ex. 29, Sacks 
Tr. 209:13-15.  The metric is included here because it was discussed in the negotiations. 

84
See Ex. 22, DEL_SCP00000092-0102 at 0101.  Lazard later revised its calculation of the 
median economic premium from 4.2% to 4.3%.  Ex. 30, DEL_SCP00000404-420 at 414. 

85  Ex. 9, Fox Tr. 50:19-25; id. at 28:18-22.
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“strong aversion.”86  In fact, there was unanimity among the members of the Sub-Committee that 

“all the shareholders should get the same price.”87  On October 11, 2011, Fox called Rosenkranz 

to argue against differential consideration.88  The full Sub-Committee called Rosenkranz later in 

the day to deliver the same message.89  Among other things, the Sub-Committee emphasized that 

differential consideration transactions are very unusual, that there would be serious reputational 

issues for Rosenkranz, and that it would be viewed negatively by TM—perhaps even leading TM 

not to proceed with the deal.90  The Sub-Committee also reminded Rosenkranz that the 

Certificate prohibited differential consideration and used that as leverage to oppose Rosenkranz’s 

request.91  Nonetheless, Rosenkranz “strongly reiterated that . . . he was not a seller at $45 per 

share.”92

After these conversations with Rosenkranz, the Sub-Committee gave extensive 

consideration to whether Rosenkranz was truly prepared to reject $45 for his shares and whether 

a deal could happen without differential consideration.93  Based on their assessment of 

Rosenkranz after having dealt with him for several years on the Board, and based on their 

assessment of his financial incentives, the Sub-Committee concluded that Rosenkranz was not 

bluffing and that he would prefer to retain control of the Company than to sell at $45.  As Fox 

testified, he viewed the likelihood that Rosenkranz would walk away from the transaction as 

86  Ex. 28, DEL_SCP00000090-91 at 91; see also Ex. 22, DEL_SCP00000092-102 at 94.
87  Ex. 9, Fox Tr. 38:17-39:14; Ex. 12, O’Connor Tr. 57:20-58:4. 
88  Ex. 31, DEL_SCP00000103-113 at 103; see also Ex. 32, DEL_SCP00004400-401. 
89  Ex. 31, DEL_SCP00000103-113 at 103. 
90

Id.; see also Ex. 12, O’Connor Tr. 99:20-100:3.
91

See Ex. 33, DEL_SCP00001897-98; Ex. 12, O’Connor Tr. 118:17-119:7. 
92  Ex. 31, DEL_SCP00000103-113 at 103; Ex. 12, O’Connor Tr. 145:22-146:23. 
93  Ex. 31, DEL_SCP00000103-113 at 104. 
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“pretty high.”94  Among other things, the Sub-Committee discussed (a) the fact that Rosenkranz 

enjoyed running the Company and had just hired a new CFO to pursue expansion plans;95

(b) Rosenkranz’s substantial personal wealth outside of Delphi, which made a sale less 

significant for his financial planning;96 (c) Rosenkranz’s likely view that he could make more 

money by maintaining his investment in Delphi than he could from investing the proceeds of a 

sale elsewhere;97 and (d) Rosenkranz’s competitive “personality” and “great sense of 

entitlement.”98

Based on their view that Rosenkranz would not sell at $45, and their view that 

even $43 was a fantastic price for the public stockholders, the Sub-Committee was left with three 

choices:  (1) seek additional money from TM; (2) let the deal die and deprive the Class A 

stockholders of a very attractive opportunity; or (3) accept the idea of differential consideration 

but fight Rosenkranz tooth and nail on the magnitude of the split.  The Sub-Committee chose 

options one and three. As discussed above, the Sub-Committee pursued the first option 

vigorously and secured another $1 per share.  But Rosenkranz was no more a seller at $46 than 

he was at $45.  Accordingly, because the deal was simply too good to let die without trying to 

94  Ex. 9, Fox Tr. 49:5-17; see also Ex. 12, O’Connor Tr. 135:4-19 (noting that Rosenkranz 
“would be perfectly happy, from his standpoint, to proceed on without an acquisition 
absent . . . [differential] consideration”). 

95  Ex. 31, DEL_SCP00000103-113 at 104. 
96

Id.; see also Ex. 9, Fox Tr. 41:13-42:11 (“[Rosenkranz] was an individual with great 
wealth, who could afford for this transaction not to go through.”). 

97  Ex. 9, Fox Tr. 47:13-17 (“[Rosenkranz] looked at the annuity value of a business throwing 
off 11 or 12 percent a year as a valuable asset for his family.”); id. at 68:3-6 (Rosenkranz 
“knew the value of alternative uses of the money that he might receive here”). 

98  Ex. 31, DEL_SCP00000103-113 at 104; see also Ex. 9, Fox. Tr. 67:20-68:12 (“I thought it 
highly unlikely, as a competitive individual . . . that he would settle it for 45 bucks; and 
that there was a point which he could calculate that was in his best self-interest and that it 
was not $45 a share.”).
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make it work, the Sub-Committee very reluctantly proceeded to consider a differential 

consideration transaction.99

Leading up to the scheduled October 14 meeting with TM, the Sub-Committee 

(through Fox) and Rosenkranz had a series of negotiations over the allocation of TM’s offer 

price.  Based on Lazard’s advice regarding prior transactions with differential consideration, the 

Sub-Committee proposed to permit Rosenkranz a per-share incremental premium of less than 

10%, which was at the low end of the precedents.100  Rosenkranz countered with $55.50 per 

Class B share, which based on TM’s $45 offer corresponded to approximately $43.50 per 

Class A share, which Fox promptly rejected.101  Both sides dug in at these levels.  The Sub-

Committee refused even to respond further to Rosenkranz’s proposal.102  Breaking the silence, 

Rosenkranz’s counsel called Cravath to say that $55.50 was Rosenkranz’s “bottom line and he 

was absolutely not going to accept a penny less for the Class B shares under any 

circumstances.”103  The Sub-Committee was not cowed.  Fox stuck to the 10% premium the Sub-

99  Ex. 34, DEL_SCP00000114-124 at 114; see also Ex. 12, O’Connor Tr. 146:9-23 
(acknowledging that “while you don’t like [differential consideration], you are in the 
business of determining whether there is a number that we can live with that will get a 
transaction done that is good for the A shareholders”); id. at 101:3-13 (“In most of life, as 
in this situation, sometimes the perfect can be the enemy of the good, and ultimately you 
do have to make choices as to what’s better or worse, not that which is perfect. . . . 
[U]ltimately it was concluded that moving ahead on the transaction . . . with that allocation 
was, under the circumstances, in the best interest of the A shareholders.”). 

100  Ex. 31, DEL_SCP00000103-113 at 105; see also Ex. 34, DEL_SCP00000114-124 at 114.  
This amounted to a premium of approximately 1.2% of the equity value of the deal, and 
would have translated into $44.45 per Class A share.  Ex. 35, DEL_SCP00000127-138 at 
133.

101  Ex. 34, DEL_SCP00000114-124 at 114. Based on Delphi’s trading price on October 12, 
2011, this would have been a premium of 79% for the Class A shares.

102  Ex. 34, DEL_SCP00000114-124 at 115. 
103   Ex. 35, DEL_SCP00000127-138 at 127. 
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Committee had previously offered, and Rosenkranz again stuck to his $55.50 per Class B 

share.104

Although the Sub-Committee and Rosenkranz remained far apart, both sides 

considered it important to keep the October 14 meeting with TM, so as not to lose momentum or 

insult the TM representatives who were flying in from Japan.105  Accordingly, the Sub-

Committee authorized the meeting to go forward on the conditions that (a) Lazard be in 

attendance, and (b) TM not be told about the prospect of differential consideration.106  The Sub-

Committee required these conditions to ensure that TM would not be turned off and that TM 

would not start negotiating independently with Rosenkranz regarding his Class B shares.107  As 

described above, that October 14 meeting led to an additional $1 per share from TM on 

October 19. 

With the clock ticking on their time to respond to TM’s $46 per share offer, the 

Sub-Committee and Rosenkranz then engaged in bruising negotiations over how to divide up 

that increased price.  Rosenkranz stuck to his $55.50 per Class B share, except he increased it to 

$56.50 in light of TM’s $1 price increase (with a corresponding $1 increase for the Class A to 

$44.50), and he again threatened to walk away if his price was not met.108  After lengthy Sub-

Committee discussions, and with advice from Cravath and Lazard, Fox responded by demanding 

$45.25 per Class A share, which would leave $51.25 per Class B share.109  To create additional 

104
Id. at 128-129; Ex. 25, DEL_SCP00000139-140 at 139. 

105  Ex. 35, DEL_SCP00000127-138 at 128.  
106

Id. at 129.
107

Id. at 128. 
108  Ex. 26, DEL_SCP00000143-52 at 144.  All prices discussed in the remainder of this 

section include the $1 special dividend. 
109

Id. at 145.  Delphi’s stock price closed that day (October 19, 2011) at $24.07. 
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leverage, Fox told Rosenkranz that the Sub-Committee was being advised that not getting an 

amount for the Class A stockholders above TM’s initial $45 offer would be “problematic under 

Delaware law.”110

There followed a series of back-and-forths over these competing proposals.  At 

last, Rosenkranz budged.  He revised his proposal from $44.50 to $44.75 per Class A share.111

Even so, the Sub-Committee held firm to its $45.25.112  Rosenkranz “became extremely upset 

and angry and . . . stated that he could not understand the legal basis for the Sub-Committee’s 

demand.”113  Rosenkranz had his counsel call Cravath to underscore that $44.75 was as far as he 

would go.  When informed of this by Cravath, Fox promptly called Rosenkranz back himself to 

repeat that the Sub-Committee would not go below $45.25.  Shortly thereafter, Rosenkranz 

called Coulter, the Company’s General Counsel, to request “a copy of the resolutions that had 

established the Special Committee and Sub-Committee.”114  Rather than just hand them over, 

Coulter contacted the Special Committee (through Cravath), and Fox granted his approval.115

Fox testified that he believed Rosenkranz requested the resolutions because “[h]e was angry” and 

“to be absolutely certain that we had the authority to do what we were claiming to do and to 

110
Id. at 146.  This was not in fact what Cravath told the Sub-Committee; it was a negotiating 
position. See Ex. 36, LAZ006312-13 at 12 (Cravath advising Fox that “[w]hile this is not 
the advice we’ve given the subcommittee, we think this is the best leverage we have--
R[osenkranz] is unlikely to budge unless he believes the subcommittee won’t approve his 
proposal, and given the rich price he won’t believe that unless he thinks that the committee 
is being advised that the proposal is problematic under Delaware law”); see also Ex. 9, Fox 
Tr. 91:12-92:17 (“[T]his was a negotiating tactic.”). 

111
See Ex. 37, DEL_SCP00000155-163 at 155.  This corresponded to approximately $54.81 
per Class B share, and represented approximately $14 million going from Rosenkranz to 
the Class A shares. 

112
Id. at 156. 

113
See Ex. 38, DEL_SCP00000164-172 at 165.

114
Id.

115
Id.
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perhaps undermine the process, if he could.”116  From Fox’s perspective, this was a good thing:  

he considered it “certainly useful to the committee” for Rosenkranz to see that the resolutions did 

exactly what they were supposed to do and that there was no way for a transaction to proceed 

without the Sub-Committee’s blessing.117

On the morning of October 21, 2011, Fox called Rosenkranz again to repeat that 

the Sub-Committee would not recommend moving forward unless the Class A stockholders 

received $45.25 per share.118  Now that he had seen the resolutions confirming the Sub-

Committee’s power, Rosenkranz sounded “depressed and disappointed.”119  He said that he “had 

done an incredibly poor job negotiating with the Sub-Committee, he had always wanted to 

receive consideration equivalent to two times the book value of the Company and he had always 

believed that he would end up at $56.50 per share in a potential transaction with [TM].”120

Rosenkranz told Fox that “he was unwilling to change his position on differential consideration 

and was “prepared to walk away from the potential transaction.”121

After this discussion, the Sub-Committee decided that the risk of losing the 

transaction was a real one, and it authorized Fox to propose that the Class A receive $45.122   In 

response to this proposal, Rosenkranz reiterated that he would walk away if the Sub-Committee 

116  Ex. 9, Fox Tr. 104:24-105:17.   
117

Id. at 140:13-21; see also Ex. 12, O’Connor Tr. 148:18-22 (“Q. Did you view 
[Rosenkranz’s] requests [for the resolutions] to be a threat towards the special committee 
and subcommittee?  A.  I’m not trying to be funny, but if I viewed that as a threat, I 
wouldn’t get up in the morning.  It’s not a very threatening act.”) 

118
See Ex. 39, DEL_SCP00000173-181 at 173.

119
Id.

120
Id.; see also Ex. 9, Fox Tr. 103:2-14 (Rosenkranz was “pissed,” “ticked off,” “considerably 
agitated” and “upset with the basis of our arguments”).

121  Ex. 39, DEL_SCP00000173-181 at 173.  
122

Id. at 175.  This corresponded to approximately $52.90 per Class B share.  Delphi’s stock 
price closed on October 20, 2011 at $24.42. 
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did not agree to the Class A stockholders receiving $44.75 per share.123  He still “sounded 

depressed” and said “he could not believe that the Sub-Committee was willing to threaten the 

deal and that the negotiation process had to be this financially painful for him.”124  Rosenkranz 

even asked for Fox to hold another Sub-Committee meeting so that the Sub-Committee could 

reconsider Rosenkranz’s proposal, but Fox insisted that the position of the Sub-Committee was 

firm.125 Rosenkranz said he felt “beaten up and [thought] that the Sub-Committee had handled 

him harshly.”126  During this conversation, believing the deal was truly in jeopardy, Fox told 

Rosenkranz he was prepared to bring to the Sub-Committee a proposal under which the Class A 

stockholders would receive $44.875, leaving $53.875 for the Class B.127  Rosenkranz said “he 

could live with such a transaction.”128

The Sub-Committee approved this deal.  Based on Lazard’s advice, the Sub-

Committee concluded that the incremental premium to Rosenkranz of 20% per share was 

squarely within, and 2.4% (later revised to 2.7%) of total equity value was at the low end of, the 

range of precedent differential consideration transactions.129  The Sub-Committee also 

considered, among other things, the “extensive negotiations” it had had with Rosenkranz, the 

very serious “concern that [he] might walk away from the potential transaction” and the 

123  Ex. 40, DEL_SCP00000182-189 at 182. 
124

Id.
125

Id.
126

Id.
127

Id.
128

Id.
129

Id.; Ex. 30, DEL_SCP00000404-420 at 405.  Plaintiffs’ expert agrees.  Ex. 29, Sacks Tr. 
65:23-66:15 (noting his agreement with Lazard’s analysis regarding where the premium 
paid to Rosenkranz “falls in comparison to prior transactions in which differential 
consideration was paid”).
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significant premium that the Class A stockholders would receive, even taking the incremental 

premium to the Class B into account.130

The Sub-Committee then informed the rest of the Special Committee where it had 

landed on differential consideration.  Fox noted that over the past week he “had engaged in 

numerous and often intense conversations with Mr. Rosenkranz before reaching agreement” and 

that the Sub-Committee “had pushed Mr. Rosenkranz as far as reasonably possible during the 

negotiations without having him walk away from the potential transaction.”131  Upon hearing this 

report, the full Special Committee agreed to accept TM’s $46 offer and move forward with the 

potential transaction on those terms.132  Fox testified that he believed they had pushed 

Rosenkranz “very hard”—“as far as [they] possibly could.”133  Later in the day on October 21, 

2011, TM was told that the Special Committee would accept its $46 offer and was told for the 

first time about the contemplated differential consideration.134

V. THE SPECIAL COMMITTEE NEGOTIATED THE TERMS OF 
THE MERGER AGREEMENT. 

Over the course of the next several weeks, the Special Committee and Sub-

Committee continued to meet regularly to direct the negotiation of the terms of the Agreement 

and Plan of Merger, dated as of December 21, 2011, among Delphi and Tokio (the “Merger 

Agreement”), consider strategic alternatives and address various other outstanding issues.  

Between the October 21 agreement on price and the signing of the agreement two months later, 

130  Ex. 40, DEL_SCP00000182-89 at 183-84.   
131  Ex. 41, DEL_SCP00000190-0254 at 191; Ex. 9, Fox. Tr. 114:14-21 (testifying that Fox 

believed that “if I could get another eight or nine million, which was going from 44 and 
3/4 to 44 and 7/8, that probably was as good as I was going to get”). 

132  Ex. 41, DEL_SCP00000190-0254 at 192. 
133  Ex. 9, Fox Tr. 144:15-145:14. 
134  Ex. 42, DEL_SCP00000255-263 at 255-57; Ex. 5, Brimecome Tr. 40:15-41:4. 
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the Special Committee and Sub-Committee met another fourteen times, on top of the nineteen 

meetings before the price was agreed.  Once again, each and every member of the Special 

Committee and Sub-Committee, as the case may be, attended each and every meeting, along 

with Cravath and Lazard. 

Although the buyer ordinarily prepares the first draft of a Merger Agreement, 

Delphi took the initiative here and got TM’s agreement to let the Special Committee’s counsel 

do the first draft.135  The Special Committee also prepared the first draft of the Voting and 

Support Agreement, dated as December 21, 2011, among TM, Delphi, Rosenkranz and 

Rosenkranz’s affiliates (“Voting Agreement”), under which Rosenkranz agreed to vote his shares 

in favor of the proposed transaction.  Among the key issues the Special Committee faced and 

addressed in negotiating these agreements were: 

The Special Committee beat back a proposal by TM to prohibit the payment of 
regular quarterly dividends, thereby ensuring at least another $0.12 per share (or 
about $6 million) for the Delphi Class A stockholders, for each quarter until the 
transaction closes. 136

The Special Committee resisted TM’s efforts to narrow the scope of its “fiduciary 
out.”  TM sought to prohibit the Special Committee from pursuing an alternative 
proposal unless it was more favorable to “all of the stockholders,”137 but the 
Special Committee excised the words “all of”, in order to ensure that it could 
pursue a proposal that was superior for the Class A stockholders, even if not 
superior for Rosenkranz.  In other words, a topping bidder could apply its entire 
premium to the Class A shares and still satisfy the definition for a superior 
proposal.  In addition, the Special Committee negotiated for and obtained the right 

135
See Ex. 43, DEL_SCP00000264-89 at 264. 

136
See Ex. 46, DEL_SCP00000354-69 at 354-55; see also Ex. 47, DEL_SCP00000370-386 at 
382; Ex. 48, DEL_SCP00000401-03 at 01. 

137  Ex. 46, DEL_SCP00000354-369 at 355-56. 
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to pursue such a proposal without regard to the likelihood that Rosenkranz would 
support it.138

The Special Committee resisted TM’s efforts to prevent Rosenkranz from talking 
to third parties that made a superior proposal.139  Recognizing that a third party 
might not be willing to pursue a transaction without the opportunity to talk to 
Rosenkranz, in his capacity as a stockholder with 49.9% of the vote, the Special 
Committee secured a provision under which the Special Committee—and only the 
Special Committee—could authorize Rosenkranz to engage in such 
discussions.140

The Special Committee negotiated the termination fee down to a market-standard 
3% of the equity value of the transaction, despite the extremely high premium 
being offered by TM. 141

In addition, as had been discussed when the Special Committee was first 

conceived, the Special Committee obtained a “majority of the minority” provision in the Merger 

Agreement.  The closing of the Merger is conditioned on the affirmative vote of a majority of the 

unaffiliated outstanding Class A shares voting as a separate, single class—i.e., a majority of the 

outstanding shares of Class A common stock, excluding any Class A shares owned directly or 

indirectly by Class B stockholders (i.e., Rosenkranz), Delphi officers or directors, TM or any of 

their affiliates.142  This condition is not waivable.  Thus, Rosenkranz cannot push this deal 

through on his own.  Nor even can the Special Committee.  The transaction cannot not happen 

without the approval of the unaffiliated Class A stockholders. 

138  Ex. 47, DEL_SCP00000370-86 at 374-75; see also Ex. 49, Delphi Financial Group, 
Current Report (Form 8-K), at Ex. 2.1 (pg. 37-38) (Dec. 21, 2011) (“Delphi 8-K”); see also
Ex. 50, DEL_SCP00003364-79 at 3368-69. 

139
See Ex. 46, DEL_SCP00000354-69 at 355. 

140
Id.; Ex. 47, DEL_SCP00000370-86 at 386.

141
See Ex. 46, DEL_SCP00000354-69 at 361-62; Ex. 48, DEL_SCP00000401-03 at 401. 

142
See Ex. 49, Delphi 8-K at Ex. 2.1 (pg. 13). 
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The Merger is also conditioned on amendment of the provision of the Certificate 

that requires equal consideration for Class A and Class B shares.143  Given the Special 

Committee and Sub-Committee’s conclusions that the Merger with TM is in the best interests of 

the Class A stockholders, despite the incremental premium for the Class B shares, the Special 

Committee and Sub-Committee concluded that it was in the best interests of the Class A 

stockholders to give them the opportunity to amend the Certificate to permit the Merger to occur.  

But they did not propose a general amendment to eliminate the bar on differential consideration.  

Instead, the very narrowly drafted proposed Certificate Amendment would permit the payment 

of differential consideration solely in connection with the Merger.144  It states: 

[I]n the case of any distribution or payment . . . on Class A 
Common Stock or Class B Common Stock upon the consolidation 
or merger of the Corporation with or into any other corporation or 
corporations . . ., such distribution or payment shall be made 
ratably on a per share basis among the holders of the Class A 
Common Stock and Class B Common Stock as a single class.  
Notwithstanding the foregoing, the foregoing limitation on 

distributions and payments shall not apply to the transactions 
contemplated by the Agreement and Plan of Merger dated as of 
December 21, 2011, among [Delphi and TM], as amended.

145

From the initial stages of this process, members of the Sub-Committee were “acutely aware” of 

the fact that the Certificate would need to be amended for the Class A stockholders to receive the 

premium being offered by TM, and they considered extensively how to address the issue.146

After considerable deliberation—including an effort to use the necessity of the Certificate 

143
See id.

144  Ex. 12, O’Connor Tr. 123:10-22 (“The amendment is being proposed solely in relation to 
this transaction.”). 

145  Ex. 51, DEL_SCP00000649-755 at 753 (proposed additional language emphasized). 
146

See Ex. 12, O’Connor Tr. 117:6-118:9; 119:25-120:11 (“[T]he discussion of the charter 
provision was inescapable because a fundamental element of any transaction that involved 
differential consideration would be amendment to the charter that would have to be agreed 
[upon] by the shareholders.”).
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Amendment as leverage against Rosenkranz (see supra Part IV.B)—the Sub-Committee 

determined that the Certificate Amendment should be put to the Class A stockholders for a 

vote.147

VI. EVEN AFTER PRICE WAS AGREED TO, THE SPECIAL 
COMMITTEE AND SUB-COMMITTEE CONTINUED TO 
REPRESENT THE CLASS A STOCKHOLDERS. 

A. The Special Committee Considered Alternatives to the TM 
Merger. 

On December 1, 2011, the Special Committee met to review with Lazard several 

potential strategic alternatives other than a transaction with TM, such as a recapitalization plan, 

or a potential spin-off or split-off and a list of other potential acquisition partners in the 

“life/disability and property and casualty insurance industries.”148  Lazard noted that, in 

comparison with the TM transaction—which at that point would have resulted in an “85% 

premium to the 3-month average for the Class A common stock”—a recapitalization had a 

“theoretical upside of up to 10% relative to the Company’s stand-alone value per share of 

common stock”, while a spin-off or split-off had a “theoretical upside of approximately 14%.”149

Lazard also informed the Special Committee that only one other company in the industry 

appeared to have the excess capital available to make a bid on Delphi, but it was “unlikely that 

this company would make such bid” given its relatively low price-to-earnings ratio.150  Based on 

this information, and its own view that “there were very few potential acquirors in the United 

States or elsewhere because few companies were interested in acquiring a company that offered 

147
See Ex. 52, DEL_SCP00000531-648 at 536.

148
See Ex. 44, DEL_SCP00000305-353 at 307-08. 

149
Id.

150
Id.
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the combination of insurance products” that Delphi offered, the Special Committee determined it 

was advisable to “continue to pursue the potential transaction with TM.”151

B. The Sub-Committee Addressed Rosenkranz’s Request for 
Early Delivery of Certain Class B Shares. 

At the end of October, after the agreement on price had been reached, Rosenkranz 

requested that the Sub-Committee authorize the early delivery to him of certain Class B shares 

underlying his vested restricted stock units.152  Cravath advised the Sub-Committee that early 

delivery of the shares could afford Rosenkranz a tax benefit .  Cravath also 

advised that early delivery would benefit Delphi and the Class A stockholders by providing 

Delphi with a $9.4 million tax deduction in 2011, as compared to receiving a corresponding 

deduction in later years (if the Merger did not go through).153  The Sub-Committee discussed the 

possibility of negotiating with Rosenkranz to try to get him to share half of his tax benefit.154

Since that would garner only “four to five cents per share” for Class A stockholders, the Sub-

Committee determined that the risk of disrupting the deal process outweighed any potential 

benefits that might result.155  Thus, the Sub-Committee granted Rosenkranz’s request, provided 

that (i) TM was informed promptly and did not object; and (ii) Rosenkranz agreed to fund any 

reduction in price that TM might request “as a result of the loss of a portion of the tax deduction 

due to the early delivery.”156

151
Id. at 309. 

152  Ex. 53, DEL_SCP00000290-0304 at 290-92. 
153

See id.
154

Id.
155

Id.; see also Ex. 12, O’Connor Tr. 154:14-155:2 (“[W]e weren’t very interested in trying to 
open up the differential [consideration] issue again for some small amount out of concern 
that it could get reopened otherwise [by Rosenkranz] as well.  There was no point in 
undertaking that sort of effort.”). 

156
See Ex. 53, DEL_SCP00000290-304 at 292. 
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C. The Sub-Committee Prohibited TM and Rosenkranz From 
Agreeing on the Future of the RAM Contracts. 

In the week or so before the Merger Agreement was signed, the Proposed 

Transaction hit a snag.  As described more fully in the brief submitted by Rosenkranz, Delphi 

and one of its subsidiaries have for decades had contracts with a Rosenkranz affiliate, 

Rosenkranz Asset Managers LLC (“RAM”), through which Delphi receives investment 

consulting services from Acorn Advisory Capital, L.P. (“Acorn”), an SEC-registered investment 

advisor owned by Rosenkranz that provides these services to Delphi and has also provided them 

to unaffiliated third parties for approximately thirty years (the “RAM Contracts”).157   The RAM 

Contracts are reviewed each year by the Board’s Nominating and Corporate Governance 

Committee (“Governance Committee”) and have been publicly disclosed in SEC filings since the 

Company’s 1990 IPO.158  The Governance Committee has found that “the Company derived 

significant benefits” from the RAM Contracts.159  In addition, Ernst & Young has performed 

annual reviews of the RAM Contracts in connection with its audits of Delphi’s financial 

statements.160  Ernst & Young has found that “the rates charged by RAM are slightly lower than 

what a regular third party would charge.”161  Should Delphi at any point determine that it is no 

157
See Ex. 47, DEL_SCP00000370-386 at 371; see also Ex. 7, Rosenkranz Tr. 17:14-22. 

158
See Ex. 54, Delphi Financial Group, Registration Statement (Form S-1, Amendment No. 
5), 38-39, 45 (filed Mar. 13, 1990) (disclosing related party investment consulting 
agreements, which were ultimately assigned to RAM); Ex. 55, TM_DFG_000001443-44 at 
44.

159  Ex. 56, DELPHI0000765-66 at 65; Ex. 55, TM_DFG_000001443-44; Ex. 12, O’Connor 
Tr. 237:8-13 (“Delphi pays a . . . rate on the assets or ultimately a total fee.  It appears 
consistently to be quite favorable relative to the standard fees, maybe half or give or take in 
that ballpark.”); 237:15-23 (“[I]n the main the board feels” that performance under the 
RAM contracts “ha[s] been of benefit to the company.”). 

160  Ex. 55, TM_DFG_000001443-44 at 43. 
161

Id.
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longer getting its money’s worth, the RAM Contracts are terminable by either party upon thirty 

days’ notice.162

On December 12, 2011, Rosenkranz informed Cravath that he and TM had been 

discussing the possibility of having Delphi acquire RAM immediately prior to the closing.163

The Sub-Committee and its advisors were concerned that the proposed purchase price, which 

was approximately $57 million, could be considered additional merger consideration to 

Rosenkranz, rather than compensation for investment consulting services, if it were structured as 

an up-front payment with no obligation for RAM or Acorn to continue to perform.164  TM’s 

counsel had the same concern and told Cravath that TM and Rosenkranz were considering an 

alternative arrangement, under which TM would agree to keep the RAM Contracts in place for 

five years.165  This proposal concerned the Sub-Committee as well.  Because the RAM Contracts 

were terminable on thirty days’ notice, an agreement by TM to keep them for five years would 

guarantee Rosenkranz payments that he might not otherwise receive if TM did not consider 

Acorn’s services to be sufficiently valuable.166  The Sub-Committee understood that the 

investment consulting services provided under the RAM Contracts had significant value to 

Delphi, but it could not assess the magnitude of that value to TM post-merger, given TM’s 

bigger scope and scale.  Accordingly, this alternative proposal also raised the possibility that TM 

was agreeing to compensate Rosenkranz, at least in part, not just for investment consulting 

services but to secure Rosenkranz’s consent to the Merger.

162
See Ex. 57, DEL_SCP00000387-390 at 388. 

163
See id. at 387. 

164
See id.

165
See id. at 388. 

166
See id. at 390. 
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Accordingly, the Sub-Committee decided to have Rosenkranz “postpone the 

discussions with TM regarding RAM until after the signing of the merger agreement and the 

voting agreement.”167  Under this structure, any renegotiation of the terms of the RAM contracts 

after the signing should be based on the real value of those contracts (and not Rosenkranz’s vote) 

because the terms of the voting agreement would require Rosenkranz to vote all of his shares in 

favor of the potential transaction with TM.168  In other words, after Rosenkranz signed the 

Voting Agreement committing his support to the Merger, TM and Rosenkranz could have an 

arms-length negotiation, which would relate solely to the value of the investment consulting 

services.169  Rosenkranz was “very angry and upset,” but he said he would agree to leave the 

future of the RAM Contracts unresolved until after the Merger Agreement and Voting 

Agreement were signed.170

But the Sub-Committee did not just take Rosenkranz at his word.  To ensure that 

there were no “winks and nods” between TM and Rosenkranz on compensation for the RAM 

Contracts, the Merger Agreement included a contractual representation from TM that there were 

no agreements or understandings between TM and Rosenkranz other than those expressly set 

167  Ex. 45, DEL_SCP00000391-94 at 92, 94. 
168

Id. at 392-93.
169

Id. at 392.
170

See Ex. 58, DEL_SCP00000395-98 at 96.  At TM’s request, to address certain Japanese 
regulatory and accounting concerns, it was agreed that the RAM Contracts would be 
assigned from RAM directly to Acorn, which was the party actually providing the services.  
See Ex. 45, DEL_SCP00000391-94 at 93; Ex. 5, Brimecome Tr. 90:8-20 (testifying that 
TM requested the contracts be assigned to Acorn in part to provide comfort to the auditors 
and because TM “felt it was more appropriate that the contracts be directly with the entities 
providing the services, rather than indirectly”); Ex. 6, Anderson Tr. 135:12-25 (“At some 
point in the discussions about RAM, there was a view that if the agreement was maintained 
as-is, but simply switched from RAM to Acorn, that Tokio Marine’s auditors and 
regulators would . . . be okay with an agreement with an entity like Acorn that had 
substance.”).
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forth in the transaction documents.171  Under this provision, not only was TM representing that it 

had no agreement with Rosenkranz regarding the RAM Contracts, but also “TM would be 

representing that it had not informally agreed to change the terms of the investment consulting 

agreements before the signing.”172  In addition, on December 19, 2011, TM’s counsel expressly 

confirmed to Cravath that there were no such undisclosed agreements or understandings.173

Having taken steps to prevent Rosenkranz from obtaining what could be 

perceived as additional merger consideration, the Special Committee then used this incident as 

an opportunity to seek an increased price.  On December 15, 2011, at the Special Committee’s 

direction, Cravath made a request to TM’s outside counsel for an additional $0.625 per share, 

representing approximately $36 million.174  TM promptly rejected the request and made clear 

that “any further reopening of the price [would] imperil and substantially delay further progress” 

on the transaction.175

VII. FINAL PROPOSED TRANSACTION APPROVAL.

On December 20, 2011, the Sub-Committee, the Special Committee and the 

Board held meetings to review the final terms of the proposed Merger Agreement.176  Lazard 

171  Ex. 49, Delphi 8-K, Ex. 2.1 at 32 (§ 5.2(j)) (“[T]here are no Contracts or other 
understandings (whether oral or written) or commitments to enter into Contracts or other 
understandings (whether oral or written) between [TM] on the one hand, and any member 
of the Company’s management or Board of Directors, on the other hand, that relate in any 
way to the Company or any of its Subsidiaries or the Merger or the other transactions 
contemplated by this Agreement.”).  

172
See  Ex. 59, DELPHI0000457-0636 at 0459. 

173
See Ex. 11, Delphi Definitive Proxy at 63.   

174   Ex. 60, DEL_SCP00000399-0400 at 0399.  The Special Committee recognized that at least 
some portion of the $57 million was fairly attributable to Rosenkranz’s ongoing services 
and thus did not believe it had the leverage to demand the full amount. 

175
See Ex. 61, LAZ000924. 

176
See Ex. 62, DEL_SCP00000421-0530 at 0421; Ex. 52, DEL_SCP00000531-0648 at 531; 
Ex. 59, DELPHI0000457-0636 at 0460-61. 
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reviewed its valuation analysis, including the fact that the “Class A premium relative to the 

closing price of the Company’s stock on the prior Friday was 78% and that this premium was 

much higher than the seven differential consideration precedents.”177  Lazard delivered a fairness 

opinion concluding that “the Aggregate Class A Consideration to be paid to holders of Class A 

Shares . . . in connection with the Merger is fair, from a financial point of view, to such 

holders.”178  With the benefit of advice from Lazard, the Sub-Committee had determined that, 

depending on the metric used, the incremental premium to Rosenkranz was either comfortably 

within, or at the low end of, the range of precedent differential consideration transactions.179  It 

also determined that the premium being received by the Class A stockholders was far superior to 

the premiums observed in the precedents.180  Based on that determination and the fact that the 

Sub-Committee believed it had pushed Rosenkranz as far as he would go, the Sub-Committee 

concluded that (a) the transaction was in the best interests of the Class A stockholders, and 

(b) the premium being paid to the Class B stockholders was fair to the Class A stockholders.181

The Sub-Committee, the Special Committee, and the Board approved the transaction.182  The 

Merger Agreement was executed by TM and Delphi early on the morning of December 21, 2011.  

Prior to the announcement, Class A Delphi stock last traded at a price of $25.43 per share. 

177
See Ex. 59, DELPHI0000457-0636 at 0460-61. 

178  Ex. 63, LAZ005874-78 at 77-78. 
179  Ex. 30, DEL_SCP00000404-420 at 405. 
180

Id.
181  Ex. 52, DEL_SCP0000531-0648 at 0533-37. 
182  Ex. 64, DELPHI0000637-0764 at 0642-650. 
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VIII. THE SUB-COMMITTEE ADDRESSES THE RAM 
CONTRACTS AGAIN. 

Through the review of documents produced in the instant litigation and a series of 

calls with TM’s counsel, and prior to any depositions occurring, Cravath became aware of a 

series of emails suggesting that, contrary to TM’s representations and warranties in the Merger 

Agreement, there had been a non-binding understanding between TM and Rosenkranz that either 

TM would not exercise its right to terminate the RAM Contracts for five years or would pay the 

amounts owed under those contracts to Rosenkranz for five years, even if TM terminated the 

contracts, as long as Rosenkranz was willing and able to perform the investment consulting 

services.183  Cravath obtained TM’s approval to share these emails with the Special Committee 

and Sub-Committee. 

The Sub-Committee took swift and decisive action.  At a Sub-Committee meeting 

on February 2, 2012, the Sub-Committee reviewed the relevant emails and agreed with Cravath’s 

assessment that there had been an undisclosed, albeit non-binding, understanding between TM 

and Rosenkranz.184  The Sub-Committee then reviewed its options for addressing the problem, 

including whether it should terminate the Merger Agreement based on what it perceived to be 

TM’s breach of the contractual representation, and whether it should change its recommendation 

to stockholders.185   The Sub-Committee reserved decision on these issues but instructed Cravath 

to prepare revisions to the Preliminary Proxy filed on January 13, 2012 (“Preliminary Proxy”) 

183
See Ex. 12, O’Connor Tr. 203:20-205:14 (noting the perceived “moral obligation”); see,
e.g., Ex. 65, TM_DFG_000002218; Ex. 66, ROSENKRANZ00005161. 

184  Ex. 12, O’Connor Tr. 198:13-199:5; 245:20-246:4. 
185

See Ex. 12, O’Connor Tr. 201:18-202:15 (“What was discussed was the question of 
whether this might constitute a breach by Tokio of its various warranties and promises and 
the like that are contained in the agreement and whether if that were so, would that 
constitute some kind of a ground for termination by the board of the transaction . . . .”); Ex. 
11, Delphi Definitive Proxy at 70. 
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disclosing the content of the emails and the Sub-Committee’s interpretation of them.186  With 

advice from Cravath and Lazard, the Sub-Committee also decided to ask for an additional $1.125 

per share for the Class A shares, which would bring the total consideration for the Class A shares 

to $46.187

After the Sub-Committee meeting, Cravath contacted TM’s counsel and relayed 

the Sub-Committee’s proposal.188  Specifically, Cravath told TM’s counsel that the Sub-

Committee had begun discussing whether to exercise its termination right or change its 

recommendation to the stockholders, but had not yet made a decision as to either.189  As further 

leverage over TM, Cravath told TM’s counsel that the Sub-Committee was planning new 

disclosures, which would be very explicit about the communications between TM and 

Rosenkranz, including quotes from the relevant emails and identification of the TM personnel 

involved.190  Cravath then passed along the Sub-Committee’s request that TM increase the 

Class A consideration to $46 per share and not increase the Class B consideration or make any 

favorable changes to the RAM Contracts.191  After this call, Cravath contacted Rosenkranz’s 

counsel and relayed the same information.192

186  Ex. 12, O’Connor Tr. 200:6-24 (“Without concluding there was a side arrangement . . . it 
was concluded with the lawyers that they needed to promptly contact the . . . [TM] lawyers 
to talk about this and also that we were in so doing going to reiterate to Bob [Rosenkranz] 
and [TM] that this was a topic that was off limits and we also directed after consultation 
that the attorneys think through what kind of further disclosure might be warranted either 
by these emails themselves or anything that might flow from that.”) 

187
Id. at 246:12-247:6. 

188  Ex. 11, Delphi Definitive Proxy at 70. 
189

Id.
190

See id. at 66-68. 
191

Id.
192

Id. at 71. 
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TM and Rosenkranz took the Sub-Committee’s message seriously.  On 

February 5, 2012, they responded by providing the Special Committee with a letter agreement 

signed by a senior TM executive and by Rosenkranz.193  While TM and Rosenkranz denied that 

they had reached any agreement or understanding relating in any way to RAM, the letter 

agreement went further to specifically address the Sub-Committee’s concerns.  TM and 

Rosenkranz committed that if there had been any such agreement or understanding, they 

“expressly and irrevocably repudiate[d], and waive[d] any and all rights that [they] may have 

pursuant to, any such Contract or understanding.”194

The Sub-Committee met again to consider the matter on February 11 and 

February 17, 2012.195  Despite the denials by TM and Rosenkranz in their letters, the Sub-

Committee continued to believe, based on the email communications, that there had been an 

understanding regarding the future use of RAM or Acorn at the time the Merger Agreement was 

executed.196  Nevertheless, certain key facts had changed.  For one thing, in the letter agreement, 

TM and Rosenkranz had repudiated any such agreement or understanding.197  Further, 

Rosenkranz and Brimecome had reiterated this under oath at their depositions.198  Perhaps most 

important, now that Rosenkranz’s vote was already committed pursuant to the terms of the 

193  Ex. 67, TM_DFG_000003259.   
194

Id.
195  Ex. 11, Delphi Definitive Proxy at 71-72.   
196

Id. at 71. 
197

Id. at 71-72. 
198  For instance, Rosenkranz stated outright that if TM wanted to cancel the deals with Acorn 

“they could, if they wanted to.”  Ex. 7, Rosenkranz Tr. 274:6-10; 269:8-20.  Brimecome 
also definitively rejected the idea of any ongoing understanding.  Ex. 5, Brimecome Tr. 
165:25-166:7 (“Q. So is there an understanding between you and Mr. Rosenkranz that 
Tokio will continue to -- that Tokio will maintain the Acorn arrangement for the next five 
years? . . .  A. No.”).   
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Voting Agreement, the only reason TM could have to pay Rosenkranz more than the investment 

consulting services were worth to TM was the “moral[] commit[ment]” referenced in the email 

communications199—but Rosenkranz had expressly released TM from that commitment.  As a 

result, the Sub-Committee concluded that there was no longer an understanding between TM and 

Rosenkranz, binding or otherwise, that guaranteed Rosenkranz any payments with respect to 

RAM or Acorn after the closing of the Merger. 

Through its aggressive actions, the Sub-Committee accomplished the goal it had 

sought all along:  TM and Rosenkranz would now need to work out any RAM- or Acorn-related 

arrangement at arms-length, based solely on the value of the services to be provided and not as 

consideration for Rosenkranz’s vote.  Based on the Board’s historical review of the RAM 

Contracts, the Sub-Committee had every reason to believe that value to be substantial, but they 

could now be sure the final agreement did not include any element of disguised merger 

consideration.  As Cravath had told TM’s and Rosenkranz’s counsel, however, the Special 

Committee authorized extraordinarily detailed disclosure of the relevant emails, as well as the 

Sub-Committee’s interpretation of them, so that stockholders could make their own informed 

judgment.  That disclosure appeared in Delphi’s Definitive Proxy, filed on February 21, 2012 

(“Definitive Proxy”).  The Special Committee and Sub-Committee then reviewed anew whether 

they considered (a) the proposed transaction to be in the best interests of the Class A 

stockholders, and (b) the incremental premium payable to the Class B stockholders to be fair to 

the Class A stockholders.  They concluded that the answer to both questions was still yes.200

Accordingly, they decided not to change their recommendation that stockholders vote in favor of 

199  Ex. 68, TM_DFG_000003248-3251 at 3248. 
200  Ex. 11, Delphi Definitive Proxy at 71-72. 
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the deal, and decided they did not need to determine whether Delphi had the right to terminate 

the Merger Agreement.201

ARGUMENT

I. PRELIMINARY INJUNCTION STANDARD.

A preliminary injunction is an “extraordinary remedy,” In re Answers Corp. 

S’holders Litig., 2011 WL 1366780, at *2 (Del. Ch. Apr. 11, 2011), and should be granted only 

“with full conviction on the part of the court of its urgent necessity,” Gimbel v. Signal Cos., Inc.,

316 A.2d 599, 602 (Del. Ch. 1974). To obtain a preliminary injunction, Plaintiffs must satisfy 

the heavy burden of demonstrating:  (i) a probability of success on the merits, (ii) the threat of 

imminent, irreparable harm absent an injunction and (iii) that the balance of hardships favors 

issuing an injunction, such that the harm plaintiffs will suffer if an injunction is denied outweighs 

the harm that may result if an injunction is granted.  See Ivanhoe Partners v. Newmont Mining 

Corp., 535 A.2d 1334, 1341 (Del. 1987).  As set forth below, Plaintiffs have not come close to 

satisfying their burden. 

In accordance with common practice, the analysis below begins by addressing the 

probability of success on the merits.  Because that discussion is necessarily lengthy, we wish to 

note up front that it is in some measure irrelevant.  Plaintiffs’ request for a preliminary injunction 

founders without question on the issues of irreparable harm and the balance of the equities.  

There cannot be any serious challenge to the adequacy of the 76% premium being offered, and 

there is no evidence of an alternative transaction being available.  Plaintiffs’ “coercion” and 

disclosure claims are makeweights, and the “majority of the minority” vote assures that the 

transaction cannot be pushed through against the wishes of the public stockholders.  Plaintiffs’ 

201
Id.
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case turns primarily on the allocation of the merger consideration between the Class A and 

Class B stockholders, which is something that can be sorted out after closing in a damages action 

and which, in any event, concerns only 2.7% of the total consideration being paid in the Merger.  

The Class A stockholders should be entitled to accept the remarkably attractive “bird in the 

hand” if they so choose, and not be required to put it all at risk because of the speculative 

possibility of a little bit more “in the bush,” especially when that little bit more can in any event 

be sought after the closing without taking on any risk at all. 

II. PLAINTIFFS CANNOT DEMONSTRATE A REASONABLE 
PROBABILITY OF SUCCESS ON THE MERITS. 

Defendants do not agree that entire fairness is the applicable standard of review in 

this case.   As Chancellor Chandler held in In re John Q. Hammons Hotels, Inc. Shareholder 

Litigation, 2009 WL 3165613 (Del. Ch. Oct. 2, 2009), judicial review of a transaction involving 

a controlling stockholder who does not stand “on both sides” of the transaction is governed by 

the business judgment rule, even where a controlling stockholder receives differential 

consideration, so long as two conditions are satisfied: (1) a special committee of disinterested 

and independent directors is given exclusive authority to recommend a transaction and bargains 

on behalf of the minority stockholders; and (2) the Merger is subject to a nonwaivable “majority 

of all the minority” condition.  Id. at *12.  It is undisputed that Rosenkranz did not stand “on 

both sides” of this arms-length, third party transaction with TM.  Accordingly, Hammons

applies, and both conditions set out in Hammons—an effective special committee and an 

effective “majority of the minority”—are satisfied here.  Should this case proceed to trial, 

Defendants will prove that the business judgment rule is the applicable standard of review. 

For purposes of this motion, however, Defendants will assume that the entire 

fairness standard applies because it does not affect the outcome.  Even under that more searching 
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standard, Plaintiffs’ request for an injunction should be denied.  The entire fairness analysis has 

two interrelated prongs:  fair dealing and fair price. See Weinberger v. UOP, Inc., 457 A.2d 701, 

711 (Del. 1983).202  The price here is not unfair—it is a blockbuster—and Plaintiffs’ challenges 

to the process are unfounded.  An injunction entered here at the behest of just four Delphi 

stockholders203 would deprive the rest of the Class A stockholders (who have enthusiastically 

cheered this transaction)204 of the opportunity to decide for themselves whether to accept a super-

premium deal that was the product of hard-fought, arms-length negotiations by a disinterested 

and independent Special Committee and Sub-Committee. 

A. The Extraordinary Price Being Paid to the Class A 
Stockholders Is Entirely Fair. 

In determining whether a merger is entirely fair, “what ultimately matters most is 

that the price was a fair one.”  Encite LLC v. Soni, 2011 WL 5920896, at *20 (Del. Ch. Nov. 28, 

2011); see also Hanover Direct, Inc. S’holders Litig., 2010 WL 3959399, at *2 (Del. Ch. Sept. 

24, 2010) (“The issue of fair process is secondary to the ultimate import of fair price.”); ONTI,

202 The burden here should shift to Plaintiffs to prove a lack of entire fairness because the 
proposed transaction is subject to “majority of the minority” approval.  The fact that the 
transaction was negotiated and recommended by a special committee comprised of 
independent directors is a further reason to shift the burden. See S. Muoio & Co., LLC v. 
Hallmark Entm’t Invs. Co., 2011 WL 863007, at *16 (Del. Ch. Mar. 9, 2011), aff’d 2011
WL 6396487 (Del. Dec. 20, 2011); Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110, 
1117 (Del. 1994).

203  Notably, Plaintiffs have provided only limited and in some cases illegible evidence that 
three of the four Plaintiffs are current stockholders of Delphi, and have refused requests to 
provide complete evidence of stock ownership. 

204  One news report stated that “the price tag . . . caught industry observers by surprise”, to the 
point where one analyst called the premium “nutty.”  Ex. 69, SNL Financial LC, Insurers 
Could Target Specialty Workers’ Comp Sector for Cheap Deals (Jan. 5, 2012).  Published 
analyst reports also noted the “large premium.”  See Ex. 70, Credit Suisse, Delphi
Financial Group 1 (Dec. 21, 2011); see also Ex. 71, Jeffries, Tokio Marine Holdings 1 
(Jan. 16, 2012) (“[w]e view the acquisition as being pricey”). 
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Inc. v. Integra Bank, 751 A.2d 904, 930 n.108 (Del. Ch. 1999) (observing that “the Court should 

primarily focus on whether the price was unfair”).    

The Class A stockholders will receive total consideration of $44.875 per share in 

the Merger.  That represents a 76% premium to the unaffected stock price and translates in real 

dollars to a roughly $896.4 million premium for the unaffiliated Class A stockholders.205  The 

offer price is greater than Delphi’s all-time highest closing price going back to its IPO in 1990.206

Few deals even compare.  Indeed, TM’s bid is reported to be the third-largest premium for an 

insurance company “since at least 1995.”207

The fairness of the price is confirmed by the valuation work that Lazard 

performed for the Special Committee in its role as financial advisor, which is uncontradicted by

Plaintiffs.  Lazard performed multiple valuation analyses, including (i) a comparable public 

company analysis, (ii) a precedent transactions analysis, (iii) a “sum-of-the-parts” analysis of the 

Company’s operating subsidiaries and (iv) a discounted dividend analysis.208   The $44.875 price 

either fell well above or at the very top end of the ranges generated by each of these analyses.209

Lazard also compiled data on comparably sized transactions ($1-4 billion in equity value) since 

2001 and determined that the mean and medium premiums paid over all industries were 29% and 

24% respectively; for financial transactions 35% and 30%; and for insurance transactions 34% 

205  Ex. 72, Lehn Rebuttal Rpt. ¶ 8. 
206

See Ex. 73, DFG Historical Prices, Delphi Financial Group, Inc. Co Stock, Yahoo! 
Finance, http://finance.yahoo.com (last visited Feb. 23, 2012). 

207  Ex. 74, Bloomberg Businessweek, Tokio Marine Pays Delphi Premium as Japan Insurers 
Go Abroad (Dec. 22, 2011) (considering takeovers of more than $1 billion). 

208
See, e.g., Ex. 21, DEL_SCP00000012-087 at 012.

209  Ex. 11, Delphi Definitive Proxy at 92-101. 
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and 27%.210  Lazard also found that both the mean and medium premiums to low-vote 

stockholders in dual-class transactions were 25%.211  The 76% premium here is more than 

double, and in some cases triple, each of these metrics.  It is no wonder the Plaintiffs are silent on 

valuation.

Indeed, Plaintiffs have offered zero evidence in response.  They have not 

challenged Lazard’s valuation analyses in any way.  They did not submit a valuation analysis of 

their own.  They have presented no evidence or analysis at all to cast doubt on the fact that 

$44.875 per share is more than fair—it is extraordinary.

.212  When considering the fair price 

prong of an entire fairness analysis, the Court “asks whether the transaction was one ‘that a 

reasonable seller, under all of the circumstances, would regard as within a range of fair value; 

one that such a seller could reasonably accept.’”  Hallmark, 2011 WL 863007, at *16 (citations 

omitted).   Based on the record, and the astounding premium being paid here, there can be no 

doubt that the price offered falls well within (if not well above) the range of fairness.

Rather than offer a shred of valuation analysis, Plaintiffs rely on the naked 

assertion, unsupported by any fact or expert evidence, that Delphi’s stock price has been 

“depressed” because of related-party transactions with affiliates of Rosenkranz.  (Pls.’ Br. at 45-

47.)  Nothing in the record supports that assertion.  Plaintiffs’ mere say-so is not enough to 

overcome (a) the detailed and uncontradicted analyses that were conducted by Lazard using 

210
Id. at 100; Ex. 59, DELPHI000457-0636 at 0526. 

211  Ex. 59, DELPHI000457-0636 at 0594. 
212

See Ex. 76, DELPHI0014477-78 at 77 
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generally accepted valuation methodologies, and (b) simple common sense that a 76% premium 

is a very good deal.  In any event, the contracts with RAM and Acorn on which Plaintiffs rely 

have been publicly disclosed to investors since Delphi went public.  Investors (including 

Plaintiffs) bought into the Company with knowledge of these arrangements.  More 

fundamentally, Plaintiffs have not shown that the RAM and Acorn contracts are anything other 

than arms-length.  To the contrary, the record reflects an annual review of these transactions by 

the Governance Committee and the Company’s outside auditors, Ernst & Young, who have 

expressed the view that the transactions provide fair value—indeed, that Delphi pays less to 

RAM than it would pay in the market.213  By contrast, Plaintiffs have not done any analysis of 

the investment consulting services that RAM and Acorn provide, have not offered any evidence 

of what comparable services would cost from a third party and have not made any effort to 

determine the services’ value.  All Plaintiffs have done is latched on to the fact that Delphi 

provides Acorn certain administrative services—such as payroll, an employee benefit plan and 

office space214—for which Delphi is reimbursed, and then declared that as a result Acorn (which 

pre-dated Delphi by many years)215 is really “part of” Delphi.  That semantic sleight-of-hand 

cannot trump the substantive evidence in the record.  Further, even if Plaintiffs could show that 

the RAM and Acorn relationships negatively affected Delphi, they have done no work 

whatsoever to calculate what the magnitude of the impact is and whether, defying common 

213
See Ex. 56, DELPHI0000765-66 at 65; Ex. 55, TM_DFG_000001443-44; Ex. 12, 
O’Connor Tr. 236:9-237:23. 

214
See Ex. 12, O’Connor Tr. 183:3-18 (explaining that employees that provide services to the 
Rosenkranz-related entities such as Acorn are on the Delphi payroll as an “administrative 
convenience”); 237:25-239:6 (noting the “efficiencies to be gained from doing payroll one 
time, doing all the . . . transaction costs associated with a business” one time). 

215
See Ex. 7, Rosenkranz Tr. 33:6-14, 45:2-7. 
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sense, it is enough to transform $44.875 from a bonanza into something unfair or not in the best 

interests of the Class A stockholders. 

Plaintiffs’ “relative fairness” argument suffers a similar flaw.  Even assuming 

arguendo that the fair price analysis requires comparing the price received by the Class A to the 

price received by the Class B, as Plaintiffs suggest (Pls.’ Br. at 44-45), Plaintiffs have not shown 

that Rosenkranz’s incremental premium is unfair.  All that Plaintiffs do is point to the fact of 

differential consideration as proof of unfairness; they make no attempt to address the magnitude

of Rosenkranz’s incremental premium.  (Pls.’ Br. 47-48.)  But as explained in more detail in 

Rosenkranz’s brief, differential consideration is not per se unlawful.  Delaware law has long 

recognized that stockholders may receive a premium for selling control.  See, e.g., Manacher v. 

Reynolds, 165 A.2d 741, 750-51 (Del. Ch. 1960) (recognizing that a stockholder controlling a 

corporation with high vote stock may receive a premium for surrendering that control through 

the payment of differential consideration in a merger); In re Sea-Land Corp. S’holders Litig.,

1987 WL 11283, at *5 (Del. Ch. May 22, 1987) (recognizing that stockholders with corporate 

control are “free to receive . . . a premium” and that “[a] controlling stockholder is generally 

under no duty to refrain from receiving a premium upon the sale of his controlling stock”).  

Seeking a premium through differential consideration is not per se prohibited. See, e.g., In re 

Tele-Commc’ns, Inc. S’holder Litig., 2005 WL 3642727, at *13-14 (Del. Ch. Dec. 21, 2005) 

(“TCI”).  If it were, the Court could have written a much shorter decision in TCI, simply noting 

the fact of differential consideration and declaring it inequitable, rather than assessing whether 

the “relative impact of a preference to one class [was] fair to the other class.”  Id. at *13-14.  

Whatever the precise contours of “relative fairness” may be, it must mean something other than 

just looking to see if the consideration received by each class is precisely equal. 
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But that is all Plaintiffs have done.  They have not presented any analysis actually 

comparing the Class A and Class B merger consideration under any meaningful metric.  By 

contrast, the Sub-Committee considered this issue at length, with the assistance of their legal and 

financial advisors.216  Lazard’s analysis showed that the “incremental per-share premium of 20% 

on the Class B shares relative to the Class A shares” is well within the range of precedent 

differential consideration transactions.217  “[T]he aggregate Class B premium as a percentage of 

the total equity value of the potential transaction, 2.7%, would be lower than the median, 4.3%, 

and the mean, 3.6%, of the precedent differential consideration transactions.”218  Plaintiffs’ own 

expert agrees.219  Particularly given the whopping absolute premium to be received by Class A 

stockholders over the market price, the Sub-Committee’s conclusion that the incremental 

payment to Rosenkranz is fair to the Class A stockholders cannot be second-guessed. 

To the extent Plaintiffs argue that Delaware law prohibited the Sub-Committee 

from approving a differential consideration deal without first receiving a “relative fairness” 

opinion from an investment bank, they are wrong.220  (Pls.’ Br. at 19, 44-45 (citing TCI and 

Levco Alt. Fund Ltd. v. The Reader’s Digest Ass’n, Inc., 2002 WL 1859064 (Del. Aug. 13, 

216  Cravath advised the Sub-Committee to consider, among other things, “(i) the total 
premium in dollars that the Class B shares would receive relative to the Class A shares 
. . . , (ii) the per share premium in dollar and percentage terms that the Class B shares 
would receive relative to the Class A shares, (iii) the total premium for the Class B shares 
in dollars as a percentage of the equity value of the transaction and (iv) the differential 
between TM’s blended offer price for all shares and the consideration that the Class A 
shares would receive.”  Ex. 39, DEL_SCP00000173-181 at 174. 

217
See, e.g., Ex. 30, DEL_SCP00000404-420 at 405; Ex. 40, DEL_SCP00000182-189 at 183. 

218  Ex. 30, DEL_SCP00000404-420 at 405. 
219

See Ex. 29, Sacks Tr. 65:10-66:17 (testifying that he does not “dispute Lazard’s analysis” 
as to “where Mr. Rosenkranz’s premium falls in comparison to prior transactions in which 
differential consideration was paid”). 

220  Plaintiffs’ criticism of Lazard for not providing a “relative fairness” opinion rings 
particularly hollow in light of Plaintiffs’ failure to analyze relative fairness in any 
substantive way themselves. 
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2002)).)  Directors may not “outsource” the discharge of their fiduciary duties, and while expert 

advice may assist directors, cf. 8 Del. C. § 141(e), it has never been the case the directors must 

obtain an investment bank’s imprimatur.221  In TCI and Levco, the court found that the directors 

had failed to assess relative fairness in any meaningful way.  See TCI, 2005 WL 3642727, at *14; 

Levco, 2002 WL 1859064, at *2-*3.  In contrast, the Sub-Committee here focused specifically on 

that question and, with the benefit of extensive analysis from Lazard (even if not a formal 

“opinion”), the Sub-Committee found the incremental premium to Rosenkranz to be fair to the 

Class A stockholders three separate times—when the price was accepted, when the Merger 

Agreement was executed, and when the Definitive Proxy was mailed.  Moreover, the Special 

Committee explored whether it could obtain a “relative fairness” opinion and was advised by 

counsel that the “highly respected” investment banks who “you would want” did not provide 

relative fairness opinions as a matter of policy.222  At O’Connor’s deposition, Plaintiffs identified 

just a single instance in which a major investment bank (Lehman Brothers) has ever provided 

such an opinion, but as O’Connor dryly pointed out, “[w]e didn’t have the option of hiring 

Lehman Brothers.”223

B. The Process was Entirely Fair.

It is no accident that the price being paid to the Class A stockholders is a 

blockbuster premium.  As set forth below, the Board enacted significant procedural protections 

to ensure that a “fair process” was in place to protect the interests of the Class A stockholders.   

The TM Merger resulted from protracted and contentious negotiations undertaken by a 

221
Cf. ACE Ltd. v. Capital Re Corp., 747 A.2d 95, 104-10 (Del. Ch. 1999) (expressing 
skepticism that a board may contractually preclude itself from acting unless it receives a 
legal opinion). 

222  Ex. 12, O’Connor Tr. at 110:3-5. 
223

Id. at 110:6-11. 
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disinterested and independent special committee that had complete authority to approve or 

disapprove any transaction.  If for some reason the Class A stockholders disagree and believe 

that the transaction will not provide them with fair value for their shares, they will have the 

ability to vote down the proposed transaction because it is subject to a fully informed and non-

waivable “majority of the minority” vote, and if the transaction is approved, they will have the 

opportunity to seek appraisal.

1. The Merger Was Approved by a Disinterested and 
Independent Special Committee. 

a. The Special Committee and Sub-Committee 
Were Composed of Independent and 
Disinterested Directors that Were very 
Familiar with Delphi’s Business. 

The Special Committee members were completely independent of Rosenkranz.  

Plaintiffs’ sole challenge to the directors’ independence in their Opening Brief is to claim, in 

conclusory fashion, that Rosenkranz “used his voting power to hand pick each and every 

director” and that the Board is composed of “a host of conflicted business partners, trusted 

colleagues and an old college buddy.”  (Pls.’ Br. at 9-10.)  But it is well-established that the mere 

nomination of a director by a majority stockholder is insufficient to deprive that director of 

independence.  See, e.g., Aronson v. Lewis, 473 A.2d 805, 816 (Del. 1984) (“[I]t is not enough 

to charge that a director was nominated by or elected at the behest of those controlling the 

outcome of a corporate election.  That is the usual way a person becomes a corporate director.”); 

Odyssey Partners, L.P. v. Fleming Cos., 735 A.2d 386, 408 (Del. Ch. 1999) (same).  Nor are 

Plaintiffs’ paper-thin references to unnamed directors being “conflicted business partners” and 

“trusted colleagues” enough to impugn the independence of the Special Committee.  See Orman

v. Cullman, 794 A.2d 5, 22 (Del. Ch. 2002) (“To establish that a board [or, in this case, the 

Special Committee] was interested or lacked independence, a plaintiff must allege facts as to the 
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interest and lack of independence of the individual members of that board.”).  Plaintiffs have not, 

as they must, presented the Court with facts demonstrating that the directors were so “beholden” 

to Rosenkranz that their “discretion would be sterilized.” Beam ex rel. Martha Stewart Living 

Omnimedia, Inc. v. Stewart, 845 A.2d 1040, 1052 (Del. 2004) (requiring facts that would support 

the inference that the “director would be more willing to risk his . . . reputation than risk the 

relationship with the interested director”).  There are no such facts here.224  To the contrary, the 

Special Committee’s independence is amply demonstrated by its actions in repeatedly 

confronting, and extracting value from, Rosenkranz.225

The Special Committee members were also disinterested.  It is undisputed that no 

Special Committee member is affiliated in any way with TM or will receive the benefit of any 

Class B merger consideration. Plaintiffs instead advance a novel theory that the Special 

Committee members are compromised because they purportedly negotiated for their own 

“kicker” by having Lazard confirm with TM that the $1.00 special dividend would apply equally

to the Class A options as well as the Class A shares.  (Pls.’ Br. at 26.)  That proposition bears no 

relation to the economic reality of the deal.  The special dividend was requested as a form of, and 

the Special Committee rightly viewed it as, additional merger consideration properly due to all 

224  The only independence-related fact regarding the Special Committee that Plaintiffs allege 
in their complaint is that twenty years ago, Fox made an investment in a Rosenkranz-
affiliated fund, which lasted for six months (and on which, by the way, Fox lost money).  
See Ex. 9, Fox. Tr. 18:13-19:11.  It is no wonder Plaintiffs do not press this trivial prior 
contact in their brief. 

225  Plaintiffs’ accusation that Coulter, the Company’s General Counsel, acted as a mole for 
Rosenkranz in Special Committee meetings (Pls.’ Br. at 37) is reckless and insulting—and 
false.  Coulter only attended those portions of Special Committee meetings where input 
from management was relevant to the Special Committee’s work, Ex. 12, O’Connor Tr. 
228:6-13; 229:3-22;230:17-24, and never once attended a Sub-Committee meeting, which 
is where issues arising from Rosenkranz’s conflict of interest with the Class A 
stockholders were addressed. 
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equity holders, including option holders.226  Delaware courts have repeatedly recognized this 

same business reality, treating special dividends payable only in the event of a Merger as no 

different from per-share cash consideration. See, e.g., La. Mun. Police Emp. Ret. Sys. v. 

Crawford, 918 A.2d 1172, 1192 (Del. Ch. 2007) (“[T]he label ‘special dividend’ is simply cash 

consideration dressed up in a none-too-convincing disguise.”); In re Dollar Thrifty S’holder 

Litig., 14 A.3d 573, 613 (Del. Ch. 2010) (same).  Nor have Plaintiffs attempted to prove that the 

amount of money any Special Committee member stands to gain from the special dividend on 

his Class A options is sufficient to compromise his disinterestedness.227
See In re Staples 

S’holders Litig., 792 A.2d 934, 951 (Del. Ch. 2001) (plaintiffs failed to show that directors were 

not disinterested because they did not demonstrate that the “prospects of a one-time gain of 

[$187,500 each] would be a material consideration to most, if any” of the directors).228

226
See, e.g., Ex. 12, O’Connor Tr. 151:19-25; 156:13-19 (“we haven’t taken . . . a class of . . . 
shares, whether they be represented in options or existing shares or the actual shares and 
treating them differently one from the other”); 233:21-234:4 (“Q.  Dr. O’Connor, was there 
ever a time where there were negotiations regarding whether the special dividend would be 
paid on the RSUs and options?  A.  I don’t believe we took that up as a topic.  I think it 
was -- I don’t want to say taken for granted, but that was the way it was accepted and that’s 
what we went on with.”) 

227  Although Plaintiffs claim this results in $11 million in additional consideration going to 
some or all of the individual defendants, they fail to tell the Court that the Special 
Committee members hold only 7.2% of the Class A options and that over 60% are held by 
Delphi’s rank-and-file employees. See Ex. 75, Delphi Financial Delphi Financial Group, 
Inc., Preliminary Proxy Statement (Schedule 14A), at Cover (Jan. 13, 2012) (“Delphi 
Preliminary Proxy”); Ex. 11, Delphi Definitive Proxy at 113-14.

228 Plaintiffs’ theory also does not hold up factually.  Under the applicable stock option plans, 
the Class A options held by the independent directors become exercisable “[u]pon or in 
connection with a Change of Ownership,” including “if the stockholders of the Company 
approve a merger. . . .”  See Ex. 2, Delphi 10-K at Ex. 10.40; see also Ex. 77, Delphi 
Financial Group, Definitive Proxy Statement, (Schedule 14A), at Ex. A (Apr. 8, 2010).  
Thus, assuming the directors exercise their options before the closing of the transaction, 
the shares resulting from that exercise would be entitled to any dividends, including the 
special dividend, which is payable immediately prior to the effective time of the Merger.  
In addition, those option plans provide that the Class A options are entitled to be converted 
in the event of a merger into the same “property” that the Class A shares would receive 
from that transaction, which should include the special dividend issued in connection with 
the Merger.  Id.
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Moreover, the members of the Special Committee are highly qualified individuals 

with extensive knowledge of finance and the insurance industry.229
See also In re Pennaco 

Energy, Inc. S’holders Litig., 787 A.2d 691, 706 (Del. Ch. 2001) (“As important, the Pennaco 

board’s knowledge of the company has not been seriously challenged.  The Board is comprised 

of members with relevant expertise and experience in the energy business, and who had grown a 

start-up energy business impressively in a short period of time. There is no basis to believe that 

the board itself did not have a sound basis to evaluate the price at which a sale of the company 

would be advantageous.”). 

b. Special Committee Retained Sophisticated, 
Un-Conflicted Financial and Legal Advisors 
and Reasonably Relied on their Advice. 

The Special Committee was also advised by highly regarded and independent 

legal and financial advisors. See 8 Del. C. § 141(e) (“A member of the board of directors . . . 

shall . . . be fully protected in relying in good faith upon . . . such information, opinions, reports 

or statements presented to the corporation by . . . any other person as to matters the member 

reasonably believes are within such other person’s professional or expert competence and who 

has been selected with reasonable care by or on behalf of the corporation.”); McMillan v. 

Intercargo Corp., 768 A.2d 492, 505 n.55 (Del. Ch. 2000) (“The board’s reliance upon an 

investment banker (whose independence and qualifications are not challenged in the complaint) 

is another factor weighing against the plaintiffs’ ability to state an actionable claim that the 

defendant directors breached their fiduciary duties by failing to secure the highest value 

reasonably attainable.”).  

229
See Ex. 12, O’Connor Tr. 12:4-13 (noting his role as director of the Illinois Department of 
Insurance for a number of years); Ex. 9, Fox Tr. 131:5-132:9 (noting his vast experience in 
finance, having founded Sallie Mae Corporation, and also noting his service as the Dean of 
the Tuck School of Business at Dartmouth).
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Immediately following the September 16, 2011 Board meeting at which the 

potential for differential consideration arose, the independent directors retained highly regarded 

legal counsel in Cravath, which was completely independent of Delphi, TM and Rosenkranz.230

In total, the Special Committee and Sub-Committee met thirty-three times over the three-month 

period prior to the signing of the Merger Agreement, and the minutes from those meetings reflect 

that Cravath provided extensive advice on the full range of legal issues facing the Special 

Committee and Sub-Committee, including the formation of the Special Committee and Sub-

Committee,231 Rosenkranz’s involvement in negotiations with TM,232 the legal principles 

relevant to differential consideration,233 negotiating strategy with Rosenkranz,234  the drafting 

and negotiation of the Merger Agreement,235 the early delivery of restricted shares to 

230 Plaintiffs’ only effort to criticize Cravath’s independence shows just how far they are 
stretching here.  In the initial pages of their Opening Brief, Plaintiffs trumpet an email 
from Sherman that they claim shows Cravath was “at the behest of the Officer Defendants 
and exhibited no meaningful independence.”  (Pls.’ Br. at 4-5 n.6.)  It is apparent from the 
face of the email that it is a joke.  A Cravath associate circulated a redlined version of the 
Merger Agreement to the Company’s outside counsel and members of management, but 
neglected to include Sherman on the email.  When the email ultimately got to Sherman, he 
joked that he would prohibit the payment of Cravath’s fees if they didn’t see fit to include 
him on future emails circulating their work product.   Ex. 78, SHERMAN0007641.  This 
blatant misuse of the record is no match for the extensive evidence of Cravath’s 
independence—most notably the fact that Rosenkranz was frequently furious with Cravath 
for its advice to the Sub-Committee.  See, e.g., Ex. 38, DEL_SCP00000164-172 at 165 
(noting that Rosenkranz was “upset and angry” and could not understand the legal basis for 
the Sub-Committee’s price demand for the Class A stockholders); Ex. 58, 
DEL_SCP00000395-98 at 96 (“Rosenkranz was very angry and upset with Mr. Barshay 
[of Cravath] and the advice that he had given to the Special Committee and the Sub-
Committee”). 

231
See Ex. 17, DELPHI0000854-88 at 855; Ex. 18, DEL_SCP00000001-09 at 01-02. 

232
See Ex. 22, DEL_SCP00000092-0102 at 0093. 

233
See id. at 0101. 

234
See Ex. 26, DEL_SCP00000143-52 at 146; Ex. 36, LAZ006312-13 at 12. 

235
See, e.g., Ex. 43, DEL_SCP00000264-89 at 264; Ex. 46, DEL_SCP00000354-69 at 354-
56.
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Rosenkranz236 and the treatment of the RAM Contracts.237  To permit inquiry into the advice it 

received, the Special Committee has waived its attorney-client privilege with respect to advice 

from Cravath regarding the evaluation and negotiation of the transaction.  Despite having access 

to the legal advice provided by Cravath, Plaintiffs have not claimed that any of that advice was 

incorrect.

The Special Committee also retained Lazard to provide it with financial advice.   

Lazard too was completely independent of Delphi, TM and Rosenkranz, and Plaintiffs do not 

claim otherwise.  Contrary to Plaintiffs’ version of events, Lazard actively participated in the 

negotiations with TM, including the October 14 meeting with TM,238 and was heavily involved 

in the diligence process.239  Lazard also provided the Special Committee with extensive analyses 

on (a) the valuation of Delphi and the fairness of the transaction, from a financial point of view, 

to the Class A stockholders, and (b) the additional consideration the Class B shares would 

receive in relation to precedent transactions involving dual-class structures.  Plaintiffs do not 

challenge Lazard’s valuations at all.  With respect to the Class B consideration, Lazard advised 

the Special Committee, for example, that the aggregate premium the Class B would receive as a 

percentage of the overall value of the consideration being offered was only 2.7%, which was 

well below both the mean (3.6%) and median (4.3%) values for that metric in comparable 

transactions where differential consideration was paid.  Plaintiffs’ superficial criticisms of 

236
See Ex. 53, DEL_SCP00000290-304 at 290-92. 

237
See, e.g., Ex. 57, DEL_SCP00000387-390 at 387-88; Ex. 12, O’Connor Tr. 200:6-24, 
201:18-202:15; Ex. 11, Delphi Definitive Proxy at 68-72. 

238  Ex. 22, DEL_SCP00000092-0102 at 0093; Ex. 13, DEL_SCP00000141-142 at 141; Ex. 
24, DELPHI0005388. 

239
See, e.g., Ex. 13, DEL_SCP00000141-142 at 141; Ex. 42, DEL_SCP00000255-263 at 256; 
Ex. 79, LAZ006511 (email discussing diligence questions from Lazard); Ex. 80, 
LAZ007111-12 (email discussing TM diligence questions). 
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Lazard’s analyses do not undermine its qualifications or credibility.  In fact, the only issue 

Plaintiffs identify in their Opening Brief is that Lazard’s analysis “materially overstated” the 

frequency of awards of differential consideration in dual-class mergers because it failed to 

include certain precedent transactions.  (Pls.’ Br. at 21 n.89.)  However, Plaintiffs’ own 

“transaction expert” has conceded that Lazard’s analysis was “sufficient” and that the Special 

Committee could reasonably rely on its fairness determinations.240

c. The Special Committee and Sub-Committee 
Had Proper Authority. 

On September 16, 2011—four days after TM delivered its verbal indication of 

interest at $45 per share and at the same meeting in which Rosenkranz first raised the possibility 

of differential consideration—the Board quickly moved to form a special committee of 

independent directors to ensure that the interests of the Class A stockholders were fully 

protected.241  Over the next few days, the Special Committee retained Cravath, and the 

Company’s outside Delaware counsel at Morris Nichols, in conjunction with Cravath, drafted the 

Special Committee’s authorizing resolutions to ensure that it had “a clear mandate setting out its 

powers and responsibilities in negotiating the [proposed] transaction.” Gesoff v. IIC Indus., Inc.,

240
See Ex. 29, Sacks Tr. 121:6-122:5.  The supposedly “material” overstatement is a 
difference of 3.5% between the frequency of such transactions calculated by Lazard and 
the frequency calculated by Plaintiffs’ expert. Id. at 110:7-14.  Defendant’s expert, 
Kenneth Lehn, has determined that there was no statistically significant difference between 
Lazard’s and Sacks’s results.  Ex. 72, Lehn Rebuttal Rpt. ¶ 28 (“the difference in observed 
frequencies is not statistically significant at conventional levels of significance”).  Lazard 
also informed the Sub-Committee that the “vast majority” of prior dual-class transactions 
did not involve differential consideration.  Ex. 22, DEL_SCP00000092-102 at 92.  The 
Special Committee understood this point very well. 

241  Ex. 12, O’Connor Tr. 71:20-25 (“Well, once one holder of the stock, different class, says 
that they want different consideration, then you’re going to have to take great care to 
assure that the other class, in this case Class A, are going to be -- will have their best 
interests looked out for.”). 
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902 A.2d 1130, 1146 (Del. Ch. 2006).  Each and every member of the Special Committee clearly 

understood his responsibility to represent the interests of the Class A stockholders.242

The resolutions forming the Special Committee expressly “authorized and 

empowered [it] to take any action that the Board could itself take in connection with the 

Potential Transaction” including but not limited to the ability to explore alternatives other than 

the Merger and to negotiate freely with Rosenkranz and TM.243  Critically, the deal could not go 

forward absent a favorable recommendation from the Special Committee.  See, e.g., Gesoff, 902 

A.2d at 1146 (the special committee’s mandate “should include the power to fully evaluate the 

transaction at issue, and, ideally, include what this court has called the ‘critical power’ to say 

‘no’ to the transaction”).  Indeed, the resolutions were so strong that when Rosenkranz demanded 

to see them near the end of the price negotiations, Fox was pleased to share them because he 

thought it was “certainly useful” for Rosenkranz to see that the Special Committee and Sub-

Committee “had the authority to do what we were claiming to do.”244

242
See, e.g., Ex. 9, Fox Tr. 16:13-20; 59:10-60:4; Ex. 12, O’Connor Tr. 73:9-19.  Plaintiffs’ 
assertion that O’Connor does not believe he has “a particular responsibility to protect the 
interests of the Class A stockholders” (Pls.’ Br. at 10) is misleading in the extreme.  
O’Connor testified that as a member of the Board, he owed a responsibility to all 
stockholders rather than just to those stockholders that elected him, see Ex. 12, O’Connor 
Tr. 24:16-25:2; 25:22-26:4, and he was absolutely right about that, see, e.g., Phillips v. 
Insituform of N. Am., Inc., 1987 WL 16285, at *10 (Del. Ch. Aug. 27, 1987) (“[T]he law 
demands of directors. . . fidelity to the corporation and all of its shareholders and does not 
recognize a special duty on the part of directors elected by a special class to the class 
electing them.”)  But as a member of the Special Committee, O’Connor was keenly aware 
of his mandate to protect the best interests of only the Class A.  Ex. 12, O’Connor 73:9-19 
(noting that the “mandate [of the Special Committee] was to look out for the best interest 
of A shareholders”).

243  Ex. 20, DELPHI00000295-0300 at 298-299 (emphasis added). 
244  Ex. 9, Fox Tr. 140:9-18. 
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d. The Special Committee Controlled the 
Negotiations with TM and Secured 
Increased Consideration and a Favorable 
Merger Agreement. 

The Special Committee controlled all aspects of the negotiation with TM.  Both 

the price negotiations and the lengthy discussions on the terms of the Merger Agreement and 

Voting Agreement were directed by the Special Committee, and the Special Committee at all 

points had ultimate authority over how the negotiations were conducted. 

Plaintiffs’ principal assault on the effectiveness of the Special Committee’s role in 

negotiating with TM is based on the period prior to the Special Committee’s formation.  But 

Plaintiffs’ contention—that Rosenkranz somehow “deprived the Board of any opportunity to 

leverage a higher price” from TM by “proposing” a price of $45 “without even informing the 

Board”—is without factual support.  (See Pls.’ Br. at 38-39.)  As an initial matter, it is hardly 

surprising that preliminary merger discussions, before a serious expression of interest, were 

conducted by management.  Management are the ones who can best provide the information a 

potential acquirer would be seeking, and management are also best positioned to assess the 

seriousness of the approach.  There is not—and should not be—a rule requiring that outside 

directors personally participate in the initial exploration of a transaction.   In re Pennaco Energy, 

Inc. S’holders Litig., 787 A.2d 691, 706 (Del. Ch. 2001) (finding that the board’s decision to rely 

on the CEO and CFO to conduct negotiations was a reasonable negotiation strategy); In re 

MONY Grp. Inc. S’holder Litig., 852 A.2d 9, 20 (Del. Ch. 2004) (“A board appropriately can 

rely on its CEO to conduct negotiations.”). Plaintiffs are also wrong about what Rosenkranz did 

and did not share with the Board.  He told the Board about TM’s expression of interest before his 

first meeting with TM on August 4, 2011, and he received approval to engage in discussions and 
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share Delphi confidential information.245  Rosenkranz also told the Board of his general 1.5-2.0x 

book value reference point for an attractive transaction.246  Once TM raised its initial offer by 

nearly 30% to $45 per share, Rosenkranz promptly convened a special meeting of the Board to 

bring it up to date.247  At that meeting on September 16, 2011, he told the Board that he was not a 

seller at that price, even though he recognized that (as the Board had already discussed) $45 per 

share, which was 1.5x book value, could be attractive to the public stockholders.248  Once 

apprised of Rosenkranz’s conflict of interest, the Board immediately formed the Special 

Committee, followed shortly thereafter by the Sub-Committee, and asserted control over the 

discussions with TM.  For example, Rosenkranz was instructed that he could not discuss price, 

merger terms or compensation unless authorized by the Special Committee, and he was told to 

stand down more generally while the Special Committee and its advisors got up to speed.249

Rosenkranz duly conveyed this message to TM.250

245
See Ex. 11, Delphi Definitive Proxy at 42; Ex. 12, O’Connor Tr. 49:14-23; Ex. 7, 
Rosenkranz Tr. 222:25-224:9. 

246
See Ex. 12, O’Connor Tr. 45:13-46:12; 53:17-24. 

247
See Ex. 15, DELPHI00000289-294 at 289-290; Ex. 7, Rosenkranz Tr. 226:15-227:12.  
Thus, Plaintiffs claim that the facts here are “far worse” than those in Thorpe v. CERBCO, 
Inc., 676 A.2d 436 (Del. 1996), is unsupportable.   In that case, the controllers seized on a 
corporate opportunity to sell a block of their shares, actively negotiated a sale before ever 
disclosing it to the board, and then, when asked whether an offer had been made, 
intentionally concealed those facts from the board.  Id. at 139.  Here, by contrast, 
Rosenkranz fully disclosed the initial overture from TM to the Board prior to engaging in 
any discussions with TM, and when TM came back with an indication of interest at $45, 
Rosenkranz immediately called a special meeting of the Board and effectively ceded 
control to the Special Committee.   Moreover, unlike the transactions at issue in CERBCO
that would have left the minority stockholders with no recourse, this transaction cannot 
happen unless a majority of the unaffiliated stockholders approve it. 

248  Ex. 15, DELPHI00000289-294 at 290. 
249

See Ex. 18, DEL_SCP0000001-009 at 001; Ex. 20, DELPHI00000295-300 at 295-296; see
also Ex. 81, ROSENKRANZ00003389-390 at 389. 

250
See Ex. 81, ROSENKRANZ00003389-390 at 389; see also Ex. 27, TM_DFG_000000358-
359 at 359.  Plaintiffs’ assertion that Rosenkranz “ignored” the Special Committee’s 
instruction not to discuss price at a September 27, 2011 lunch meeting with TM is a gross 

(Continued . . .) 
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A word must be said about Plaintiffs’ contention that Rosenkranz deliberately 

procured a low-ball offer from TM by mentioning the 1.5-2.0x book value range.  That is sheer 

speculation, and it defies common sense.  No one on the planet stood to gain more than 

Rosenkranz did from each increased dollar TM was prepared to offer—even if he was 

contemplating the prospect of differential consideration.  Plaintiffs’ sole support for their 

counterintuitive notion is the testimony of their supposed “transaction expert” Benjamin Sacks 

(see Pls.’ Br. at 38 n.183, 39 n.184), who has purported to perform for the Court an analysis of 

Rosenkranz’s “motives” and “incentives.”251  But as Sacks was forced to admit, Rosenkranz had 

powerful incentives to seek as high a price as he could.252  Even if Rosenkranz was thinking that 

differential consideration might be necessary to get a deal done, any extra money offered by TM 

would be more money for the Class A and Class B to split.  In addition, at that point in early 

September, Rosenkranz did not know whether the Board or TM would agree to a differential 

consideration transaction, so the more TM offered, the more likely it was that the final deal price 

for the Class B shares would be one that Rosenkranz would accept. 

(. . . continued) 
overstatement.  (Pls.’ Br. at 20.)  As the email on which Plaintiffs rely makes clear, it was 
Brimecome of TM that initiated the brief discussion of price, simply noting that TM was 
concerned about the optics of a triple-digit premium.  See Ex. 27, TM_DFG_000000358-
359 at 359.  Rosenkranz did not engage TM on price but agreed, uncontroversially, that an 
increase in Delphi’s stock price would be a good thing. See id.  There were no 
negotiations over price at that meeting.  See Ex. 7, Rosenkranz Tr. 245:11-246:8. 

251
See Ex. 29, Sacks Tr. 80:25-82:2; 83:7-84:23.  As shown by Defendants’ expert Kenneth 
Lehn, Sacks’ analysis of incentives and “bargaining power” is unsupported by economic 
evidence. See Ex. 72, Lehn Rebuttal Rpt. ¶¶ 42-46.  For example, as Lehn demonstrates, 
“precedent [dual-class] transactions in which differential consideration was paid have 
higher average and median low-vote premiums than transactions in which differential 
consideration was not paid.” Id. ¶ 44 & Ex. D.  Thus, controlling shareholders’ efforts to 
obtain differential consideration have not caused them to steer down the aggregate price. 

252
See Ex. 29, Sacks Tr. 216:4-217:24 (“[I]t is not absolutely clear that that incentive [to lock 
in a lower price] necessarily outweighs his otherwise incentive to, you know, make the pie 
as big as possible so that his share could be as big as possible.”). 
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Once formed, the Special Committee and Sub-Committee did anything but sit idly 

by while Rosenkranz freelanced with TM.  With advice from Lazard, the Special Committee 

determined that TM’s $45 offer presented an extraordinarily attractive valuation.253  Still, the 

Special Committee and Sub-Committee explored the possibility of pursuing alternatives to TM’s 

offer, such as running an auction, quietly shopping the Company or pursuing a recapitalization, 

spin-off or other alternative transaction.254  Again with advice from Lazard, they concluded that 

the likelihood of other bidders topping TM’s offer was nearly non-existent and that other 

alternatives would yield significantly lower value.255  They therefore focused their attention on 

extracting as much money from TM as they could.256  And they succeeded.  (See supra Part

IV.A.)

Contrary to Plaintiffs’ contentions, the Special Committee and Sub-Committee 

controlled the price negotiations with TM.  The Sub-Committee chose to let Rosenkranz be the 

“front man” in the negotiations to maintain continuity, to get the benefit of Rosenkranz’s 

knowledge of the Company and industry experience, and to avoid spooking TM by suggesting 

there were conflicts of interest brewing within Delphi.257  Plaintiffs may not like this choice, but 

it was a more than reasonable one—as compared to having a new and unfamiliar face suddenly 

show up and take over the direct communications, and tip TM off to the fact that there was a 

differential consideration negotiation going on behind the scenes.

253
See, e.g., Ex. 21, DEL_SCP00000012-087 at 026. 

254  Ex. 22, DEL_SCP00000092-102 at 0093; Ex. 44, DEL_SCP00000305-53 (evaluating the 
“strategic alternatives available to the Company aside from the potential sale of the 
Company to TM”).  

255
See Ex. 22, DEL_SCP00000092-102 at 0093; Ex. 44, DEL_SCP00000305-53; see also Ex. 
9, Fox Tr. 58:11-22. 

256
See, e.g., Ex. 22, DEL_SCP00000092-0102 at 0093; Ex. 25, DEL_SCP000000139-140. 

257
See Ex. 22, DEL_SCP00000092-0102 at 0093; Ex. 9, Fox Tr. 58:23-59:9. 
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Moreover, the Special Committee carefully circumscribed what Rosenkranz could 

and could not say, and it also insisted on having Lazard present at the October 14 face-to-face 

meeting with TM to discuss price.258  After considerable discussion, with advice from Lazard, 

the Special Committee decided how much of a price increase Rosenkranz would be instructed to 

request ($48.50), and they also set a fallback price for Rosenkranz to offer if circumstances 

warranted ($47).259  To avoid disrupting the discussions with TM and to ensure that TM did not 

begin negotiating directly with Rosenkranz on the price for his Class B shares, the Special 

Committee prohibited Rosenkranz from raising the concept of differential consideration with 

TM.260

The Special Committee’s strategy worked.  As directed, Lazard and Rosenkranz 

made a pitch for $48.50 at the October 14, 2011 meeting.261  When TM later declined, 

Rosenkranz presented the authorized “fallback” price of $47, in the form of a $2 special 

dividend.262  When TM later countered with an offer of $46 ($45 plus a $1 special dividend), 

Rosenkranz called Fox immediately to bring it to the Special Committee.263  The Sub-Committee 

then used that $46 offer as a springboard for the final, vigorous negotiations with Rosenkranz 

over differential consideration.

258
See Ex. 25, DEL_SCP00000139-140; see also Ex. 9, Fox Tr. 58:23-59:9. 

259  Ex. 25, DEL_SCP00000139-140; Ex. 12, O’Connor Tr. 150:2-25 (noting that the Special 
Committee “approve[d] [$47] as a kind of fallback if needed”). 

260
See Ex. 25, DEL_SCP000000139-140 at 140 (“Rosenkranz confirmed that he had agreed 
not to mention the possibility of a differential consideration transaction to TM at the 
scheduled meeting.”).  Plaintiffs concede that Rosenkranz obeyed.  (See Pls.’ Br. at 25.)

261  Ex. 13, DEL_SCP00000141-142 at 141. 
262  Ex. 26, DEL_SCP00000143-152 at 143; Ex. 5, Brimecome Tr. 54:4-8.  Plaintiffs’ 

characterization of this request as being made “without the authority of the Special 
Committee” (Pls.’ Br. at 22) is simply wrong.  Moreover, their assertion that Rosenkranz 
was making “another effort to grab money at a disproportionate rate” (id.) is mystifying.  
The request was for another $2 for each and every share, or a pro rata basis. 

263  Ex. 26, DEL_SCP00000143-152 at 144. 
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The Special Committee also controlled another critical aspect of the negotiations 

with TM—the terms of the Merger Agreement—which Plaintiffs do not even mention.  The 

Special Committee secured a number of important concessions, including robust “fiduciary out” 

provisions and the ability for Delphi to continue paying regularly quarterly dividends.  (See 

supra Part V.) 

e. The Sub-Committee Engaged in Hard-
Fought, Arms-Length Negotiations with 
Rosenkranz. 

Meanwhile, the Sub-Committee fought tooth and nail with Rosenkranz on his 

request for differential consideration.  (See supra Part IV.B.)  After informing itself with advice 

from Lazard, it began by resisting the idea of differential consideration altogether.  The Sub-

Committee stressed to Rosenkranz that differential consideration was unusual, that it could result 

in TM backing out of the deal and that there were serious litigation and reputational risks.264  The 

Sub-Committee also urged Rosenkranz to accept equal consideration pursuant to the 

Certificate.265  Rosenkranz refused, and the Sub-Committee eventually came to believe 

Rosenkranz that “he was not a seller at $45 per share” and that he “would be perfectly happy . . . 

to proceed on without an acquisition.”266  Because Rosenkranz had 49.9% of the vote, the Sub-

Committee knew that any deal would require his approval.  Faced with the choice of either 

scuttling the deal altogether or very reluctantly accepting the idea of differential consideration in 

264  Ex. 31, DEL_SCP00000103-113 at 103. 
265

See Ex. 82, DEL_SCP00004398.  Of course, all parties knew the Certificate could be 
amended, and the utility of this line of attack was limited.  See Ex. 9, Fox Tr. 65:11-23 
(“Q. Did you ever say to Mr. Rosenkranz, you simply cannot have differential 
consideration, due to the requirements of the charter? . . .  A. My understanding was that 
the charter could be amended, that . . . the shareholders would have a vote.  So I probably 
would not have said that there was no opportunity for that to occur.”). 

266  Ex. 31, DEL_SCP00000103-113 at 103; Ex. 9, Fox Tr. 49:5-17; see also Ex. 12, O’Connor 
Tr. 135:4-19. 



  69. 

order to give the Class A stockholders the option to accept TM’s blockbuster offer, the Sub-

Committee made a pragmatic decision to proceed.267  They did not like the idea of differential 

consideration, but as O’Connor put it, “sometimes the perfect can be the enemy of the good.”268

The Sub-Committee then sought to minimize the premium to the Class B 

stockholders as much as possible.  Armed with Lazard’s analysis of prior dual-class transactions, 

the Sub-Committee proceeded with vigorous negotiations.269  The Sub-Committee repeatedly 

told Rosenkranz that it was prepared to walk away.  For instance, when Rosenkranz proposed a 

$43.50/$55.50 compromise, the Sub-Committee determined that the premium “was simply too 

high.”270  And when Rosenkranz stated he could just walk himself, Fox “pointed out to him that 

from my [Fox’s] perspective, it didn’t make one difference to me as an individual either, whether 

the deal closed or not, and that our interest was solely to enhance[] value to the 

A shareholders.”271  Because the Sub-Committee recognized that Rosenkranz might have 

doubted the Sub-Committee’s willingness to pass up such a rich offer, it told Rosenkranz—as a 

negotiation tactic—that Cravath had advised that it could not accept his proposals because the 

size of Rosenkranz’s ask was problematic under Delaware law.272 In addition, the Sub-

Committee twice used inflection points in the simultaneous negotiations that were occurring with 

267  Ex. 31, DEL_SCP00000103-113 at 105.     
268  Ex. 12, O’Connor Tr. 101:3-13 (“ultimately it was concluded that moving ahead on the 

transaction . . . with that allocation was, under the circumstances, in the best interest of the 
A stockholders”). 

269
See Ex. 30, DEL_SCP00000404-420 at 414. 

270  Ex. 35, DEL_SCP00000127-38 at 128. 
271  Ex. 9, Fox Tr. 112:10-113:9. 
272  Ex. 26, DEL_SCP00000143-52 at 146.  As noted above, this was not in fact the advice that 

Cravath had given the Sub-Committee.  See Ex. 36, LAZ006312-13 at 12 (“While this is 
not the advice we’ve given the subcommittee, we think this is the best leverage we have—
R[osenkranz] is unlikely to budge unless he believes the subcommittee won’t approve his 
proposal, and given the rich price he won’t believe that unless he thinks that the committee 
is being advised that the proposal is problematic under Delaware law.”) 
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TM—the October 14 meeting on price and the need to respond to TM’s $46 offer the following 

week—as pressure to get Rosenkranz to give ground so that TM did not slip away.273

As Rosenkranz became frustrated with the Sub-Committee’s insistence on a better 

price for the Class A shares, Rosenkranz became angry,274 then depressed275 and even 

unsuccessfully sought a loophole to the Sub-Committee’s powers.276  After one conversation, 

Fox reported to the Sub-Committee that Rosenkranz “was pissed” and “upset with the basis of 

our arguments” and “was ticked off.”277  Fox too was “aggressive.”278  And although the 

negotiations had “become much more contentious”279 he and the Sub-Committee “pushed very 

hard”280 in order to get all they could from Rosenkranz.  Only when the Sub-Committee felt that 

they had squeezed what they could from Rosenkranz, and pushed him to his breaking point, did 

they finally agree to a deal.  As the negotiations reached their apex, Fox concluded that “if I 

could get another eight or nine million . . . that probably was as good as I was going to get.”281

Fox and the Sub-Committee did get the final bump in price and the deal was a good one—below 

the average and median economic premiums paid in the prior differential consideration 

273  Ex. 31, DEL_SCP00000103-113 at 105; Ex. 26, DEL_SCP00000143-52 at 145; see also 
Ex. 9, Fox Tr. 61:11-19 (stating that Sub-Committee discussed tactics and using their 
“understanding that it was in his interest to get a deal done quickly, [and] to the extent in 
which we could use time pressure, hopefully bring him to our point of view”.) 

274
See Ex. 38, DEL_SCP00000164-172 at 165.

275  Ex. 39, DEL_SCP00000173-181 at 173.  
276  Ex. 9, Fox. Tr. 140:4-21. 
277

Id. at 103:2-14. 
278

Id. at 107:8-14 (“I was . . . aggressive under the circumstances”).   
279

Id. at 97:12-24. 
280

Id. at 145:10-14. 
281

Id. at 114:14-21. 
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transactions analyzed by Lazard.282  The Sub-Committee’s accomplishment should not be 

understated.  The Sub-Committee obtained almost $50 million283 in additional consideration for 

the Class A stockholders, constituting a 44% reduction in the incremental Class B premium 

originally sought by an aggressive and savvy controlling stockholder with the ability to veto any 

transaction, while simultaneously securing an extra $1 per share from TM on top of the already 

blockbuster premium on the table.  

f. The Special Committee’s Reaction to Pre- 
and Post- Merger RAM Issues Was 
Muscular and Swift.

Any claim that the Special Committee was “devoid of bargaining power” and 

“repeatedly capitulate[d]” to Rosenkranz is further undermined by the Special Committee and 

Sub-Committee’s handling of issues surrounding the RAM Contracts both before and after the 

signing of the Merger Agreement.284  Before signing, when Cravath learned that TM and 

Rosenkranz had been discussing a potential purchase of RAM from Rosenkranz or, as an 

alternative, making the RAM Contracts non-terminable for five years, the Sub-Committee took 

action.285  The Sub-Committee considered whether the value to Rosenkranz of the new 

arrangements under discussion could be viewed as additional merger consideration to 

Rosenkranz.286  After reviewing the matter at multiple meetings, the Sub-Committee and its 

282  The economic premium was 2.4% of the total equity value, which was below both the 
average of 3.6% and median of 4.3%.  Ex. 30, DEL_SCP00000404-420 at 414. 

283  This represents the additional $0.875 per share consideration negotiated from Rosenkranz 
above the original $43 per share proposed by Rosenkranz for the Class A stockholders. 

284
See Verified Consolidated Second Amended Class Action Complaint, dated Feb. 16, 2012 
(“Compl.”) ¶¶ 63, 70. 

285
See Ex. 57, DEL_SCP00000387-390 at 387. 

286
See id.
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counsel made it clear that the Sub-Committee would not approve either idea.287  Instead, the Sub-

Committee insisted that Rosenkranz postpone discussions with TM regarding RAM until after 

the signing of the Merger Agreement to ensure that any arrangement they reached would be 

based purely on the value of the investment consulting services, rather than an inducement for 

Rosenkranz’s vote.288  Rosenkranz was “very angry and upset” with this resolution but said he 

agreed to it,289 and TM backed it up with a contractual representation that there were no 

agreements or understandings between TM and Rosenkranz other than those expressly set forth 

in the transaction documents.290

The Sub-Committee again acted in a muscular way, contrary to Rosenkranz’s 

interests, when another issue with the RAM Contracts arose after signing.  The Sub-Committee 

learned from counsel of emails indicating that prior to signing, TM and Rosenkranz had reached 

a non-binding understanding regarding keeping the RAM arrangements in place for five years 

after the closing of the Merger.291  After consulting with Cravath and Lazard, the Sub-Committee 

informed both TM and Rosenkranz that it was considering whether to terminate the Merger 

Agreement in light of what it considered to be a breach of the contractual representation.292  It 

also told them that it was considering whether to change its recommendation to stockholders.293

As further leverage, the Sub-Committee told TM and Rosenkranz that it had instructed Cravath 

287
See id.; Ex. 45, DEL_SCP00000391-94 at 92, 94. 

288  Ex. 45, DEL_SCP00000391-94 at 92, 94. 
289

See Ex. 58, DEL_SCP00000395-98 at 96.  This resolution also involved assigning the 
RAM Contracts from RAM to Acorn.  See Ex. 45, DEL_SCP00000391-94 at 93. 

290  Ex. 49, Delphi 8-K, Ex. 2.1 at 21 (§5.2(j)).    
291

See Ex. 12, O’Connor Tr. 203:20-205:14; see, e.g., Ex. 65, TM_DFG_000002218; Ex. 66, 
ROSENKRANZ00005161.

292  Ex. 11, Delphi Definitive Proxy at 70-71. 
293

Id.
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to prepare updated disclosures that would expose the understanding between TM and 

Rosenkranz to public inspection.294  After laying out what it could do, the Sub-Committee asked 

TM for an additional $1.125 per share for the Class A stockholders.  As part of this proposal, the 

Sub-Committee insisted that the Class B shares not receive any additional consideration or that 

any favorable changes be made to the RAM Contracts.295

Although they did not accede to the Sub-Committee’s request for an increase in 

the Class A merger consideration, within days, TM and Rosenkranz delivered a letter agreement 

“expressly and irrevocably repudiat[ing], and waiv[ing] any and all rights that [they] may have 

pursuant to” any agreement or understanding regarding the RAM Contracts.296  At that point, 

with Rosenkranz’s vote already committed pursuant to the Voting Agreement, there was ample 

reason to believe them.  TM no longer had any reason to pay Rosenkranz an inflated price for 

investment consulting services.297  Whatever amount TM might ultimately pay on account of 

RAM and Acorn—and the Sub-Committee recognized that those arrangements had substantial 

value—it would not include any component intended to secure Rosenkranz’s vote for the 

Merger.  Through its aggressive actions, the Sub-Committee accomplished the goal it believed it 

had achieved prior to signing.  The Sub-Committee discovered that its authority had been 

challenged, and it fixed the problem. 

294
See Ex. 12, O’Connor Tr. 201:18-206:24; Ex. 11, Delphi Definitive Proxy at 70. 

295  Ex. 12, O’Connor Tr. 246:12-247:6. 
296  Ex. 67, TM_DFG_000003259.   
297  In addition, Rosenkranz and Brimecome testified under oath at their depositions that there 

was no such agreement or understanding.  See Ex. 7, Rosenkranz Tr. 274:6-10; 269:8-20; 
Ex. 5, Brimecome Tr. 165:25-166:7.   
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2. The Proposed Transaction is Subject to a Fully 
Informed Vote of a Majority of the Minority 
Class A Stockholders. 

In addition to having been negotiated and approved by a disinterested and 

independent special committee, the proposed transaction is subject to a true “majority of the 

minority” vote.  The Merger cannot proceed without the affirmative support of more than 50% of 

all outstanding Class A shares held by unaffiliated stockholders.  Shares held by any Class A 

shares owned directly or indirectly by Class B stockholders (i.e., Rosenkranz), Delphi officers, 

TM or any of their affiliates are excluded from this vote.  It requires 50% of all such shares, not 

just 50% of those voting.  The condition is non-waivable.  In other words, the Class A 

stockholders can decide for themselves whether or not they like the deal.  They do not need 

Plaintiffs to make the decision for them.  Plaintiffs’ efforts to avoid the significance of this 

vote—by asserting that it is coerced and not fully informed—are meritless.298

a. The vote on the Merger and the related 
Certificate Amendment is not coercive.  

Central to Plaintiffs’ theory of the case is their unsupported claim that the 

proposed vote on the Certificate Amendment is somehow “coercive.”  What exactly do Plaintiffs 

say is “coercive” about it?  In their own words: that “the Delphi Class A shareholders are being 

induced to vote in favor of the Charter amendment . . . based upon whether they want to receive 

the Class A consideration in the Merger.”  (Pls.’ Br. at 49.)  Just so:  if stockholders like the 

transaction, they will support the Certificate Amendment, and if they don’t like the transaction, 

they won’t.  Amazingly, the supposed source of “coercion” is that the price being offered by TM 

298  As noted above, this effective “majority of the minority” requirement, by itself, shifts the 
burden of proving entire fairness to Plaintiffs.  See Hallmark, 2011 WL 863007, at *16; 
Kahn v. Lynch, 638 A.2d at 1117.
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is so high that stockholders might actually want to accept it.  By this definition, every good deal 

is “coercive.” 

Moreover, the very premise of Plaintiffs’ argument is wrong.  Plaintiffs pretend 

that the Certificate Amendment is somehow “separate” from the merits of the overall transaction, 

and they purport to worry that Class A stockholders who support the Merger will also support the 

Certificate Amendment “regardless of whether they want it or not.”  (Pls.’ Br. at 49.)  But the 

Certificate Amendment is not separate from the Merger, as is evident from the language of the 

proposed amendment.  The proposed additional language to the Certificate, which is nowhere to 

be found in Plaintiffs’ brief, reads in its entirety:

Notwithstanding the foregoing, the foregoing limitation on 
distributions and payments shall not apply to the transactions 
contemplated by the Agreement and Plan of Merger dated as of 
December 21, 2011, among Delphi Financial Group, Inc., Tokio 
Marine Holdings, Inc. and TM Investment (Delaware) Inc., as 
amended.299

Thus, by its terms, the Certificate Amendment is “being proposed solely in relation to this 

transaction” and has no effect unless the unaffiliated Class A Stockholders also vote to approve 

the Merger.300  Stockholders who vote on the Certificate Amendment on the supposedly coercive 

basis of “whether they want to receive the Class A consideration in the Merger” (Pls.’ Br. at 49) 

are in fact voting on the merits of the proposed Amendment, which expressly references the 

Merger.301

299  Ex. 51, DEL_SCP00000649-755 at 753. 
300  Ex. 12, O’Connor Tr. 123:10-22. 
301 In fact, when it suited them, certain of the firms representing Co-Lead Plaintiffs previously 

argued during this litigation that “[t]he Charter [A]mendment is clearly part of the Merger 
and it would be absurd for anyone to argue otherwise.” See Ex. 1, Plaintiffs’ Answering 
Brief in Response to Oklahoma Firefighters Pension and Retirement System’s Motion to 
Vacate Stipulated Leadership Structure and Appoint Lead Plaintiffs and Lead Counsel at 
11.
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Plaintiffs fare no better when they argue that the vote is coercive because 

stockholders will fear that, if they reject the Merger, they will be stuck invested in a company 

dominated by an allegedly abusive and self-dealing controlling stockholder.  As this Court has 

routinely held, the possibility of returning to the “status quo” is not coercive. See In re John Q. 

Hammons S’holder Litig., 2009 WL 3165613 (Del. Ch. Oct. 2, 2009).  Indeed, in Hammons,

Chancellor Chandler rejected precisely the argument that Plaintiffs make here—that a premium, 

third-party offer is somehow “coercive” because Plaintiffs have alleged that the controlling 

stockholder previously engaged in unrelated side-deals that had depressed the trading price of the 

stock. Id. at *14 (rejecting plaintiffs’ argument that “the special committee was not effective 

because the special committee was ‘coerced’ to accept Hammons’s offer to avoid the ‘worse 

fate’ of a continuing presence of minority stockholders” because “[t]he mere possibility that the 

situation would return to the status quo, something Hammons could have chosen to do by never 

considering selling his shares, is not, standing alone, sufficient ‘coercion’ to render a special 

committee ineffective”).  Delaware courts have expressly rejected claims of coercion where, as 

here, stockholders “had a free choice between maintaining their current status and taking 

advantage of the new status offered by the [proposed transaction].” See, e.g., In re Gen. Motors 

Class H S’holders Litig., 734 A.2d 611, 621 (Del. Ch. 1999); see also Weiss v. Samsonite Corp.,

741 A.2d 366, 373 (Del. Ch. 1999).  The Class A stockholders are being given a free choice to 

approve the merits of the Merger; they can either vote to approve the proposed Certificate 

Amendment and allow the Merger to proceed, or vote to reject the Merger and the Certificate 

Amendment and maintain the “status quo” that existed prior to TM’s offer.302

302 For this reason, it is irrelevant that the proposed class vote on the Charter Amendment 
includes Class A shares held by members of management and the Board.  (Pls.’ Br. at 27.) 
The express language of the Charter Amendment makes clear that if the Merger is rejected 

(Continued . . .) 
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As a result, Plaintiffs’ reliance on Lacos Land Co. v. Arden Group, Inc., 517 A.2d 

271 (Del. Ch. 1986), is misplaced.  In Lacos, the company’s largest stockholder threatened to 

inflict on the minority something other than the status quo.  He said that if the other stockholders 

did not approve a proposed recapitalization, then in his capacity as a stockholder and as a 

director and officer, he would take steps to oppose transactions that were in the company’s best 

interests.   The Court concluded that “[a]s a corporate fiduciary, [the stockholder] has no right to 

take such a position” and that such threats made the vote coercive. Id. at 278-79; see also

Eisenberg v. Chicago Milwaukee Corp., 537 A.2d 1051 (Del. Ch. 1987) (coercion found where a 

company that was engaged in a self-tender tried to force stockholders to tender their shares by 

telling them that after the tender closed, it would change the status quo by seeking to be 

delisted). Cf. In re Gen. Motors, 734 A.2d at 621 (recognizing that a choice that includes the 

status quo is “markedly different” from the choices given to stockholders in a case such as 

Eisenberg and Lacos, where stockholders were given a “choice between a new position and a 

compromised position”).  Delphi’s Class A stockholders do not face any such threat.  If they do 

not support the Merger and Certificate Amendment, they will remain investors in precisely the 

same company, with precisely the same characteristics, as before.  Whatever (unwarranted) mud 

Plaintiffs may throw at the arrangements with RAM and Acorn, there can be no dispute that 

those arrangements pre-date the Company’s IPO decades ago, have been fully disclosed every 

year since, and are part of the status quo that the Class A stockholders bought into. 

(. . . continued) 
by a majority of the unaffiliated Class A stockholders, the Charter Amendment will have 
no practical effect.  The “majority of the minority” vote on the Merger itself is complete 
protection.
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At some points, Plaintiffs go so far as to suggest that it was a breach of duty for 

the Special Committee even to consider proposing that stockholders amend the Certificate.  (Pls.’ 

Br. at 53-55.)  That is nonsense.  Any provision of a charter may be amended upon director and 

stockholder action.  There is no principle of Delaware law that prohibits a board of directors 

from giving its stockholders the opportunity to amend a charter when directors genuinely believe 

it to be the right thing to do. Cf. Quickturn Design Sys., Inc. v. Shapiro, 721 A.2d 1281, 1292 

(Del. 1998) (“To the extent that a contract, or a provision thereof, purports to require a board to 

act or not act in such a fashion as to limit the exercise of fiduciary duties, it is invalid and 

unenforceable.”).  Moreover, the Certificate here specifically provides a mechanism for such 

amendment. 303  The Certificate Amendment here was proposed pursuant to the amendment 

procedures in the Certificate and subject to obtaining a fully informed class vote of the Class A 

stockholders in accordance with 8 Del. C. § 242.  Indeed, the implication of Plaintiffs’ argument 

is staggering:  if the Certificate cannot be amended to permit differential consideration, and 

Rosenkranz is unwilling to sell for the amount he would receive absent the differential, then 

303
See Ex. 51, DEL_SCP00000649-755 at 754 (“The Corporation reserves the right to amend, 
alter, change or repeal any provision contained in this Certificate of Incorporation . . . .”).  
For this reason, Plaintiffs’ claim that the Board breached the covenant of “good faith and 
fair dealing” by proposing the Charter Amendment also fails.  “The implied covenant only 
applies to developments that could not be anticipated, not developments that the parties 
simply failed to consider -- particularly where the contract authorizes [a company] to act 
exactly as it did here.” Nemec v. Shrader, 991 A.2d 1120, 1126 (Del. 2010).  Far from 
being unanticipated or violating the expectations of the Company’s stockholders, 
amendments to the Charter are permitted by the express terms of the Charter itself, see
Article Seventh, and by the DGCL, which is understood to be part of every charter.  See
Jones Apparel Grp., Inc. v. Maxwell Shoe Co., 883 A.2d 837, 842 (Del. Ch. 2004) (“the 
statutory rules provided in the DGCL” are read to “engraft” into “every charter”).  It 
cannot possibly be a breach of the implied covenant merely to propose an amendment to a 
contract to another party, when that other party is entitled to approve or disapprove that 
amendment in accordance with the very provisions of the contract. Compare Nemec, 991 
A.2d at 1126 (recognizing that the Court “will only imply contract terms when the party 
asserting the implied covenant proves that the other party has acted arbitrarily or 
unreasonably, thereby frustrating the fruits of the bargain that the asserting party 
reasonably expected”) (emphasis added).
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Class A stockholders cannot receive the premium that is on the table, no matter how much they 

want it.  That is a very odd position for litigants that are supposed to be championing the rights 

of the Class A stockholders to take. 

Plaintiffs’ argument that Rosenkranz’s refusal to sell his shares at $46 will leave 

minority stockholders with “every reason to believe that any future [m]erger will be conditioned 

on” Rosenkranz receiving a premium for his shares is also meritless.  (Pls.’ Br. at 50.)  As 

explained in Rosenkranz’s brief, Rosenkranz is absolutely entitled to refuse to sell at a price he 

does not like.  It remains the case however, that regardless of how Class A stockholders vote on 

the Certificate Amendment in any future potential merger (should the extraordinary TM 

opportunity be derailed), the Class A stockholders will have the ability to deny Rosenkranz 

differential consideration by declining to amend the Certificate.  If the price they are being 

offered in that future transaction is too low, they will say no.  Here, the Special Committee 

concluded that the price offered by TM was so compelling that it warranted giving the 

stockholders the opportunity to amend the Certificate and accept it if they so choose.304

b. All material information has been fully 
disclosed to the Class A Stockholders. 

On February 21, 2012, the Company filed its Definitive Proxy.  The “Background 

to the Merger” section alone is more thirty pages, and the disclosure of financial information and 

304  Plaintiffs’ invocation of enhanced scrutiny under Johnston v. Pedersen, 28 A.3d 1079 
(Del. Ch. 2011), for a supposed “interference with the shareholder franchise” (Pls.’ Br. at 
48) merits little response.  The directors in Johnston took action that “prevented an 
insurgent group from waging a successful proxy contest” where “[s]tockholders 
representing a majority of the company’s outstanding power ha[d] endorsed the insurgent 
slate.” Id. at 1081, 1089.  In other words, they prevented stockholders from replacing the 
board despite the votes that stockholders cast.  Here, Plaintiffs contend only that the 
Merger gives stockholders an economic incentive to vote for the Certificate Amendment.  
Delphi’s Class A stockholders are not being prevented from doing anything; they are being 
given a lucrative choice, which they may accept or reject as they see fit. 
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Lazard’s analyses add twenty pages more.  It exhaustively describes, in far greater detail than is 

typical, all material information that stockholders could reasonably want to know about the 

transaction.  As set forth below, Plaintiffs’ claims for more disclosure are meritless. 

The standard for establishing a valid disclosure claim is well-established under 

Delaware law.  The burden is on the Plaintiffs to show that there is “a substantial likelihood that, 

under all the circumstances, the omitted fact would have assumed actual significance in the 

deliberations of the reasonable shareholder” when deciding whether to vote for the proposed 

transaction. See Next Level Commc’ns, Inc. v. Motorola, Inc., 834 A.2d 828, 851 (Del. Ch. 

2003) (quoting TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976)).  Moreover, “[s]o 

long as the proxy statement, viewed in its entirety, sufficiently discloses and explains the matter 

to be voted on, the omission or inclusion of a particular fact is generally left to management’s 

business judgment.”  In re 3Com S’holders Litig., 2009 WL 5173804, at *1 (Del. Ch. Dec. 18, 

2009); See also, Stroud v. Grace, 606 A.2d 75, 85 (Del. 1992) (“The board is not required to 

disclose all available information.”). 

To begin with, Plaintiffs’ disclosure claims relating to the RAM Contracts are 

moot.  The Definitive Proxy discloses the recently discovered non-binding understanding that 

TM and Rosenkranz appear to have had before signing in unusually explicit detail.305  As the 

record shows, the Sub-Committee decided to make these disclosures on its own, and so informed 

TM and Rosenkranz before this issue even hit the Plaintiffs’ radar screen.306

305
See Ex. 11, Delphi Definitive Proxy at 65-76.   

306
Id. at 69-70; see also Ex. 12, O’Connor Tr. 198:13-199:5.  Without conceding the 
materiality of the additional information, Defendants note that the Definitive Proxy mooted 
other disclosure claims as well.  For example, it notes the Sub-Committee members’ 
“strong aversion” to differential consideration. Id. at 49.
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For the most part, Plaintiffs’ remaining disclosure claims are attempts to 

“re-package” their substantive criticisms of the Merger as material omissions warranting 

additional disclosure.   For example, Plaintiffs point to the cover letter to the Preliminary Proxy, 

which states that “a special committee of independent directors carefully negotiated, reviewed 

and considered the terms and conditions of the merger agreement,” and argue that statement is 

“materially misleading” because “in reality the Special Committee sat idly by while Rosenkranz 

negotiated a deal that benefited himself.”  (Pls.’ Br. at 63.)  That is not a disclosure claim but 

rather part of Plaintiffs’ substantive allegations of breach of fiduciary duty and does not warrant 

additional disclosure. See, e.g., In re Lukens Inc. S’holders Litig., 757 A.2d 720, 736 (Del. Ch. 

1999) (recognizing that directors are not required to engage in “self-flagellation” by disclosing 

their alleged breaches of duty and concluding that “added information explaining why the 

directors did not take other steps or follow another process was not required”).  The challenged 

statement also happens to be true:  as explained above, the Special Committee did carefully 

negotiate, review and consider the terms and conditions of the Merger Agreement.  To the extent 

Plaintiffs quibble with the characterization in the cover letter, the actual body of the Preliminary 

Proxy discloses exhaustive detail on the Special Committee’s role with respect to the transaction, 

so that stockholders can make up their own mind about how careful the Committee was.  

Nothing more is required.307

307  Plaintiffs’ contention that the Special Committee did not “negotiate” the transaction 
because the Committee members did not speak directly to TM is silly.  As anyone who has 
ever bought or sold a house with a real estate broker knows, you do not have to speak 
directly to the other side in order to “negotiate”.  The Special Committee’s advisors 
interacted extensively with TM and its advisors.  Moreover, Fox and the other Sub-
Committee members had extensive face-to-face and telephone negotiations with 
Rosenkranz. 
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Similarly, Plaintiffs assert that the Preliminary Proxy fails to disclose material 

information relating to certain cash bonus awards—which Plaintiffs at the same time concede 

were fully disclosed in a Form 8-K on February 13, 2012—because the Preliminary Proxy does 

not state that “the true motivation” for these awards was Rosenkranz’s “desire to keep his 

‘cronies’ happy.”  (Pls.’ Br. at 65.)  The fact of these awards is fully disclosed in the Form 8-K, 

and the Company need not disclose Plaintiffs’ unsupported mischaracterizations of those awards. 

See, e.g., Hammons, 2009 WL 3165613, at *15 (“This Court has clearly held that directors are 

not required to disclose the plaintiffs’ characterization of the facts or engage in ‘self-

flagellation’”). 

The same goes for Plaintiffs’ quibble with the Preliminary Proxy’s description of 

Rosenkranz’s negotiating position, i.e., whether he was seeking “more than $45 per share” or 

more “than the Class A shares.”  (Pls.’ Br. at 60-61.)  In a context in which TM was offering in 

the mid-$40s and said it would walk away if Delphi had asked for something that started with a 

“5,” these are, practically speaking, the same thing.308  Further, as the witnesses testified, the 

Preliminary Proxy is correct:  Rosenkranz did in fact say that he wanted “more than $45.”309

Precisely how he formulated his position, and precisely when he first considered it as a 

possibility, are not material.  In any event, the Preliminary Proxy discloses Rosenkranz’s 

308
See Ex. 7, Rosenkranz Tr. 90:14-91:5 (“When [TM] was willing to pay a certain total 
amount for the company, whether you express it in terms of a premium or you express it in 
terms of absolute dollars, it’s the same idea.  It’s the same economics.”) 

309  Ex. 9, Fox Tr. 134:22-135:17  (“Q. Which is correct, the proxy or the minutes?  Did he say 
‘I want more than 45’ or ‘I want more than the Class A’?  A.  He wants more than 45.”);  
see also Ex. 7, Rosenkranz Tr. 89:10-16 ( “Q.   And did you go to the board, did you tell 
them, look, I would take X dollars for my share, shares, or did you say, I need a premium 
to the As?  A.  I put it in terms of what I needed for my shares, in order to feel like I 
wanted to sell and support the transaction.”). See also Ex. 75, Delphi Preliminary Proxy at 
43.
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repeated requests for differential consideration and the Sub-Committee’s extensive negotiations 

with Rosenkranz on that topic in great detail.310

Plaintiffs also claim that the Preliminary Proxy should have disclosed that 

.  To be 

clear, Plaintiffs do not allege any conflict of interest on the part of the Special Committee’s 

banker.  Lazard’s independence has not been questioned.  The additional information Plaintiffs 

identify regarding the buyer’s banker would not be material to a reasonable stockholder.  The 

best Plaintiffs can do to try to carry their burden is to claim that, 

.311

* * * 

310  Plaintiffs’ other efforts to nitpick the disclosure of the sales process fare no better.  
Whether Rosenkranz referred to Delphi as an “intergenerational asset” (Pls.’ Br. at 62) and 
whether the Sub-Committee used arguments about the content of Delaware law as a 
negotiation tactic (id.) are incremental details, not material to stockholders’ assessment of 
the transaction. 

311 Lastly, Plaintiffs claim that the more than twelve pages in the Proxy devoted to Lazard’s 
financial analyses fails to set forth a “fair summary of the valuation work Lazard 
performed”—a claim that is based on one or two immaterial inputs used in Lazard’s 
comparable public company analysis and discounted dividend analysis that Plaintiffs say 
were not disclosed in the preliminary proxy.  (Pls.’ Br. at 64.)  That claim has no merit, as 
the Proxy discloses more than a “fair summary” of the inputs used in Lazard’s analyses.  
See, e.g., In re Pure Res., Inc. S’holders Litig., 808 A.2d 421, 449 450 (Del. Ch. 2002) 
(obligation is to disclose the “basic valuation exercises”, the “key assumptions” and “the 
range of values”).  Regardless, those trivial inputs have been disclosed in the Definitive 
Proxy. See Ex. 11, Delphi Definitive Proxy at 92-93, 96-97. 
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For all of these reasons, no matter what standard of review applies, Plaintiffs 

cannot demonstrate a reasonable probability of success on any of their claims.   Even assuming 

the entire fairness standard applies for purposes of the present motion, Plaintiffs cannot carry 

their burden, and their request for an injunction must be denied, because the price to be paid is 

indisputably fair and was the result of a fair process.312

III. PLAINTIFFS CANNOT DEMONSTRATE IMMINENT 
IRREPARABLE HARM. 

As noted at the outset of this brief, even if Plaintiffs’ could ultimately show a 

probability of success on the merits (which they cannot), there is still no basis for the drastic 

remedy of a preliminary injunction here.  There is no threat of imminent, irreparable injury   

because (i) if the Class A stockholders disagree with Defendants’ assessment of the 

attractiveness of the Merger, they are free to vote against it and the related Certificate 

Amendment, and (ii) even if a majority of the Class A stockholders vote to approve the Merger, 

but the board is later found to have breached its fiduciary duty, there are adequate remedies at 

law. See In re Smurfit-Stone Container Corp. S’holder Litig., 2011 WL 2028076, at *26 (Del. 

Ch. May 20, 2011) (explaining that stockholders who believe that a merger price undervalues the 

company are “not without recourse in the absence of injunctive relief,” because they can vote 

312 Defendants note again, however, that they believe the business judgment rule should apply 
because both of the conditions set forth in Hammons have been satisfied.  The Special 
Committee and Sub-Committee were given broad authority to negotiate with Rosenkranz 
and TM, and ultimately to recommend whether or not to pursue this transaction, and the 
deal is subject to a fully informed and non-waivable “majority of the minority” vote of the 
disinterested Class A stockholders.  As a result, there were “robust procedural protections 
in place to ensure that the minority stockholders ha[d] sufficient bargaining power and the 
ability to make an informed choice of whether to accept the third-party’s offer for their 
shares,” Hammons, 2009 WL 3165613, at *12, which means the business judgment rule is 
the appropriate standard of review.  Defendants will develop this point further should the 
case proceed to trial. 



  85. 

against the merger and seek appraisal or they can seek money damages in a breach of fiduciary 

duty action). 

This is a 76% premium deal.  Plaintiffs have not offered any valuation evidence to 

contradict the overwhelming consensus that $44.875 per Class A share is a blow-out price.  

Plaintiffs do not claim that there is another transaction or other value-maximizing opportunity 

available.  Nor do Plaintiffs argue that any impediments, such as impermissible “deal protection” 

devices, prevent such an opportunity from emerging.  There is simply no reason to believe that a 

preliminary injunction is necessary to prevent the Class A stockholders from irrevocably losing 

some non-speculative superior alternative.  To the contrary, an injunction is likely to deprive the 

stockholders of their very best opportunity to maximize the value of their shares. 

But if the Class A stockholders disagree, the “majority of the minority” provision 

gives them the ability to vote the deal down.  As discussed above, Plaintiffs’ challenges to the 

effectiveness of that vote as “coercive” and not fully informed are meritless. Because the 

stockholder decision will be free and fully informed, “the Court of Chancery has no basis to 

intervene to frustrate the exercise of the shareholder franchise in law or equity.” In re IXC 

Commc’ns, Inc. S’holders Litig., 1999 WL 1009174, at *1 (Del. Ch. Oct. 27, 1999); see also In 

re Netsmart Techs., Inc. S’holders Litig., 924 A.2d 171, 208-209 (Del. Ch. 2007) (declining to 

issue an injunction broader than one related to disclosure because of “the imprudence of having 

the court enjoin the only deal on the table, when the stockholders can make that decision for 

themselves”).

Plaintiffs’ core claim here is that the Class A stockholders are not getting enough 

as a result of the incremental premium for the Class B shares, i.e., that the Class A stockholders 

are entitled to an extra $1.125 per share.  That claim can and should be resolved in a post-closing 
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damages action, and if Plaintiffs can prove that claim, an award of money damages would 

provide complete relief.  In addition, any stockholder that seriously believes $44.875 is a bad 

price can seek appraisal.  Plaintiffs’ assertion that an injunction is necessary because they might 

not be able to “collect” on a money judgment from Rosenkranz misses the mark.  There is no 

cause to issue an injunction denying the Class A stockholders the opportunity to accept a 

premium because of a baseless and speculative concern that Rosenkranz might abscond.  In any 

event, there is little reason to be concerned about Rosenkranz’s ability to pay.  Plaintiffs 

themselves allege that Rosenkranz will receive “$400 million or more” as a result of the Merger 

and that Rosenkranz has been “siphoning off tens of millions of dollars” over the years for his 

own personal gain.  (Pls.’ Br. at 2, 11, 12, 74.)  Taking Plaintiffs at their word, Rosenkranz 

should be able to easily satisfy any damages award.  Moreover, Plaintiffs’ purported anxiety 

about collecting on a money judgment is even more unfounded given that they also allege that 

TM, an entity with a market capitalization of roughly $22 billion, has aided and abetted 

Rosenkranz and, therefore, may be jointly and severally liable for any and all damages.313

IV. BALANCE OF THE EQUITIES WEIGHS STRONGLY 
AGAINST AN INJUNCTION. 

Finally, even if Plaintiffs could meet their burden of demonstrating both a 

probability of success on the merits and the threat of imminent, irreparable harm (which they 

cannot), Plaintiffs cannot show that the balance of hardships favors them. Ivanhoe Partners v. 

Newmont Mining Corp., 535 A.2d 1334, 1341 (Del. 1987).    It is well settled that the Court “has 

discretion to grant or deny an application for injunctive relief in light of the relative hardships of 

the parties.”  Cantor Fitzgerald, L.P. v. Cantor, 724 A.2d 571, 587 (Del. Ch. 1998) (internal 

313  In addition, Plaintiffs have not committed to, and likely cannot, post a bond sufficient to 
address the harm that would result from an injunction. 
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quotations omitted).  With no viable disclosure claims and no credible threat of coercion, the 

balance of hardships tips decidedly against Plaintiffs. See Yanow v. Scientific Leasing, Inc.,

1988 WL 8772, at *6-7 (Del. Ch. Feb. 5, 1988) (“Plaintiffs point to no concrete, anticipated 

benefit from an injunction that outweighs [the] highly significant risk” of losing the transaction).  

There is no need for a preliminary injunction to preserve Plaintiffs’ claims to recover some or all 

of Rosenkranz’s incremental premium, but an injunction presents the very real risk of depriving 

the Class A stockholders of nearly $1 billion over and above the pre-announcement market price 

of their shares. 

Plaintiffs’ contention that delaying the vote and closing would work no real harm 

is facetious.  For one thing, there is no telling what could occur between now and then to scuttle 

the deal—be it a “Material Adverse Event,” a change in the regulatory regime or the simple 

passage of time to the “outside date” upon which the parties have the right to terminate.  With a 

deal of this size on the line, especially in an uncertain economy, each passing week is a risk.  

Indeed, that is an important part of why the Court of Chancery routinely expedites litigation such 

as this:  to ensure that the litigation does not disrupt the deal.  In addition, Plaintiffs are not in 

fact seeking merely to delay—they are seeking to prevent.  Their complaint seeks a permanent 

injunction against the transaction proceeding as structured.314

At the end of this lengthy brief, the issue of the equities deserves a moment’s 

reflection.  Plaintiffs ask the Court to stop a stockholder vote—currently scheduled for March 13, 

2012—at which the very stockholders that Plaintiffs claim to represent will have the opportunity 

to decide for themselves, on a “majority of the minority” basis, whether to accept the $44.875 

that TM is offering for their shares, which were worth $25.43 before the announcement of the 

314  Compl. at 76. 
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transaction.  Before interposing itself between the stockholders and that extraordinary premium, 

the Court must have “full conviction” of the “urgent necessity” of doing so. In re Answers Corp. 

S’holders Litig., 2011 WL 1366780 at *2.  What Chancellor Allen wrote in Solash v. Telex Corp.

applies with equal force here: 

[T]he balance of harm in this situation in which there is no 
alternative transaction and issuance of the injunction inescapably 
involves a risk that the shareholders will lose the opportunity to 
cash in their investment at a substantial premium requires not only 
a special conviction about the strength of the legal claim asserted, 
but also a strong sense that the risks in granting the preliminary 
relief of a untoward financial result from the stockholders’ point of 
view is small. 

1988 WL 3587, at *13 (Del. Ch. Jan. 19, 1988).315  Here, Plaintiffs’ claim to the better of the 

equities depends entirely on their (flawed) substantive attacks on Rosenkranz and on the process.  

Those claims cannot garner the necessary “special conviction” to justify the significant risk that 

the Class A stockholders will “lose the opportunity to cash in their investment at a substantial 

premium.”  But even setting aside the many problems Plaintiffs face on the merits, they fail to 

articulate what harm would befall the Class A stockholders if an injunction is denied that could 

not be remedied after the transaction closes.  On the other hand, the harm to the Class A 

stockholders from enjoining the vote, and jeopardizing this once-in-a-lifetime opportunity for 

Delphi investors, is obvious. 

315 More recently, Delaware courts have expressed a similar reticence to “drop the injunction 
flag” and “take out of the hands of people who really have money at stake the ability to 
make this determination for themselves.”  In re Health Grades, Inc. S’holders Litig., C.A. 
Nos. 5716, 5732-VCS (Del. Ch. Sept. 3, 2010) (TRANSCRIPT);  see also In re Cogent, 
Inc. S’holder Litig., 7 A.3d 487, 515 (Del. Ch. 2010) (recognizing at the preliminary 
injunction stage that “where a selling Board's alleged Revlon violations occur in the 
absence of another viable bid, this Court often finds injunctive relief to be inappropriate 
because it would be imprudent to terminate the only deal available, when the stockholders 
can make that decision for themselves”).   
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CONCLUSION

For the reasons stated above, Plaintiffs’ motion for a preliminary injunction 

should be denied. 
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