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Plaintiffs Pontiac General Employees Retirement System, KBC Asset 

Management N.V., Cleveland Bakers and Teamsters Pension Fund and Oklahoma 

Firefighters Pension and Retirement System (collectively, the “Plaintiffs”) respectfully 

submit this opening brief in support of their motion to preliminarily enjoin the closing of 

the merger (“Merger”) of Delphi Financial Group, Inc. (“Delphi” or the “Company”) 

with a subsidiary of Tokio Marine Holdings, Inc. (“Tokio Marine” or “TMH”).    

PRELIMINARY STATEMENT
1

Delphi Chief Executive Officer (“CEO”) and controlling shareholder, Robert 

Rosenkranz, negotiated the Merger without the involvement of Delphi’s Board of 

Directors (the “Board”).  He secretly used Delphi officers to assist him in obtaining $9 

more per share for his Class B shares than the public would receive for their Class A 

shares in the Merger, notwithstanding that Delphi’s Certificate of Incorporation (the 

“Charter”) strictly prohibits such disparate consideration. And, he exploited his position 

of power and used threats, intimidation and backroom dealing to forge a “Gentlemen’s 

Agreement” with TMH, without the knowledge of the Board, to ensure that he would 

receive an income stream in excess of $57 million from continuing a sham business that 

Rosenkranz runs, using Delphi employees, to provide services that Delphi itself could 

render.  This conduct has translated into hundreds of millions of dollars in lost value in 

the Merger for Delphi’s public shareholders, as well as coercive votes on the Merger and 

Charter amendment.  As offensive as this conduct is, it is not surprising, for Rosenkranz 

has been skimming millions of dollars from Delphi for years. 

1 All exhibits cited herein are compiled in the accompanying Appendix, hereinafter referred to as 
(App. Ex. ). 
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 One of Rosenkranz’s means of siphoning money from the Company is 

Rosenkranz Asset Management (“RAM”), a shell corporation owned by Rosenkranz 

which receives payments from Delphi of roughly $10 million every year.  What does 

RAM do for Delphi?  As Rosenkranz freely admits:  Nothing.2  Instead, another 

Rosenkranz entity, Acorn Asset Management (“Acorn”), provides financial advice to 

Delphi.  How Acorn provides those services is remarkable.  Acorn has no employees, no 

office, no technology and no administration.  Instead, Acorn “rents” Delphi employees 

and has a cost sharing agreement with Delphi to use Delphi’s office, technology, and 

administration.  While Rosenkranz claims that Acorn pays for these services at cost, 

Acorn turns around and bills Delphi (through RAM) for the advice that Delphi employees 

provide to Delphi at a huge markup, leaving Rosenkranz with the profit.  Put simply, 

Rosenkranz used sham entities to siphon Delphi’s corporate profits for himself, to the 

exclusion of Delphi’s other shareholders.  Rosenkranz’s hand-picked Board let all of this 

happen for years. 

 If that was not harm enough, in the Merger, Rosenkranz demanded to have TMH 

either guarantee the continuation of that income stream or pay him the present value of 

that income stream.  In other words, Rosenkranz is grabbing another $57 million to $106 

million of Merger consideration in which the public shareholders will not participate. 

 But the Acorn saga does not end there.  Acorn is in fact a Rosenkranz owned 

“side-business” operating within Delphi.  Acorn does exactly what Delphi can do itself, a 

2 Rosenkranz Tr. at 17:4-9; 17:14-18:5; 18:21-23 (App. Ex. 13). 
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fact which ought to be self-evident since Acorn exclusively uses Delphi employees and 

Delphi resources to provide its services.  Acorn sells its services (again, performed by 

Delphi employees) to third parties, receiving tens of millions of dollars in fees.  If Delphi 

sold the services that its employees and resources produce, then Delphi would be 

receiving that profit.  If TMH saw either the historical Acorn profit, or if Delphi 

projections included the future profit that has been unlawfully redirected to Acorn, TMH 

would have paid substantially more for Delphi.  Instead, Acorn was presented to TMH as 

distinct from Delphi so that Rosenkranz could keep all of its value for himself. 

 Plaintiffs are more than likely to succeed on the merits of their claims against 

Rosenkranz, the Delphi Board, the named Delphi officers and TMH.  First, Rosenkranz 

has breached his fiduciary duties to the Class A shareholders by numerous actions that 

have reduced the consideration the Class A shareholders will receive in the Merger.  He 

demanded – and received from his hand picked fellow directors – differential 

consideration for his Class B shares despite a Charter provision prohibiting it.  

Defendants Donald Sherman (“Sherman”), Stephen Kiratsous (“Kiratsous”) and Chad 

Coulter (“Coulter”), Delphi’s COO, CFO and General Counsel, respectively (with 

Rosenkranz, the “Officer Defendants”), secretly helped highjack negotiations with TMH 

so that Rosenkranz could ensure favored treatment for his Class B shares and eliminate 

the Board’s ability to negotiate around him.3  Alarmingly, the Special Committee formed 

3 Defendants concede the Company’s senior executives’ common interest with Rosenkranz in 
negotiating the transaction, by redacting communications from Rosenkranz’s personal counsel, 
Cleary Gottlieb Steen & Hamilton LLP (“Cleary Gottlieb”), that were sent to Sherman and 
Kiratsous.  (SHERMAN0007642 (App. Ex. 53)).   
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to protect the Company’s Class A shareholders essentially from Rosenkranz, charged 

Rosenkranz and his management team as its primary negotiator.4  Coulter – acting as 

Delphi’s general counsel – advised Rosenkranz on how to choreograph a special 

committee process that Rosenkranz could use to try justifying his disparate consideration 

under Delaware law.  Kiratsous – in his capacity as Delphi’s CFO – used Delphi’s 

investment banking relationship to secure precedential transaction data skewed toward 

making differential consideration seem more frequent than it really is.  And Sherman5 – 

in his capacity as Delphi’s COO –  suggested to the Board the payment of differential 

consideration, concealing that this idea originated with Rosenkranz himself.  

Rosenkranz negotiated the price of the Merger before he told the Board and 

before the Special Committee was even created.  Once created, the Special Committee 

inexplicably let Rosenkranz continue to be the sole Delphi negotiator with TMH.  

Rosenkranz took full advantage of the Special Committee ceding negotiations with TMH 

to him, and not surprisingly disregarded the Special Committee’s explicit instructions on 

how to conduct those negotiations.  He bullied the Special Committee Subcommittee that 

was organized to negotiate differential consideration with him, threatening to walk away 

from the transaction if he did not get the consideration that he sought.  The Special 

Committee’s legal advisors were at the behest of the Officer Defendants and exhibited no 

4 See O’Connor Tr. at 84:18-85:3 (App. Ex. 15). 
5 Sherman is a longtime investor in Acorn (Sherman Tr. at 58:15-58:23 (App. Ex. 9)) and in 2011 
RAM made a $450,000 payment to Sherman for “services rendered by him to various entities in 
which Rosenkranz has personal financial interest.” (See Delphi Financial Group Schedule 14A, 
April 14, 2011 at 30 (“Annual Proxy”) (App. Ex. 4). 
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meaningful independence.6  Rosenkranz used the Special Committee’s financial advisor 

to help negotiate additional consideration for his options – again at the expense of the 

public shareholders.

 Second, Rosenkranz sought for himself an additional payout worth at least $57 

million, representing the present value of five years’ worth of the income stream that he 

siphons from Delphi via RAM.  TMH recognized that RAM was nothing more than a 

shell, and that continuing that relationship would create severe regulatory problems under 

Japanese law and applicable accounting principles.  TMH’s solution, to keep Rosenkranz 

happy, was to propose an outright purchase of RAM, which it would then just shut down.  

Rosenkranz and TMH had agreed on $57.5 million after Rosenkranz initially asked for 

$106 million.7  Because TMH and Rosenkranz ultimately realized that TMH’s purchase 

and shutdown of RAM would have to be disclosed and regulators and investors would 

see it as a disguised premium to Rosenkranz, they decided to organize the payout as a 

Gentlemen’s Agreement that the consulting contracts (now assigned to Acorn) would 

continue for five more years.  That figure represents at least an additional $57 million that 

the Class A shareholders should have gotten from TMH if not for Rosenkranz’s breaches 

of fiduciary duty. 

6 Sherman threatened to withhold payment to the Special Committee’s purportedly independent 
counsel if its work product was not shared with him as well.  (SHERMAN0007641 (App. Ex. 
54)). (November 18, 2011 e-mail from Sherman to Coulter “Please tell [Lead Partner] Scott 
[Barshay] I will prohibit payment of their fees since they evidently are unwilling to send me their 
work product.”). 
7 Brimecome Tr. at 116:12-22 (App. Ex. 10). 
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 Third, Rosenkranz breached his fiduciary duty by causing the price the Class A 

shareholders will receive to be reduced through his side-business of using Delphi 

employees to provide third party services through Acorn.  Had TMH known about that 

income stream, its valuation of Delphi would have been significantly higher, resulting in 

the Class A shareholders receiving substantially more for their Class A shares.  Instead, 

the Merger perpetuates Rosenkranz’s habitual use of Delphi employees and resources for 

his own personal profit at the expense of the Company’s public shareholders.

 The Board, for their part, allowed all of this to happen without raising a finger to 

stop it.  The Board allowed Rosenkranz unfettered access to TMH by designating him the 

sole negotiator for Delphi.  No independent director even bothered to ever meet or speak 

with anybody from TMH.8  Stuck with a uselessness of their own making, the Board 

made a half-hearted effort to negotiate with Rosenkranz, who by this time had them over 

a barrel.  Even though members of the Board paid lip service to having a great “aversion” 

to disparate consideration and have testified to their personal belief that the Class B 

shares should get “zero” premium relative to the Class A shares, they never used any of 

the tools at hand to negotiate with Rosenkranz.  The Board never once told him that the 

Charter prohibited his demand for disparate consideration. 

 The only remaining obstacle standing between Rosenkranz and the sweetheart 

deal that he has negotiated for himself is the Delphi Charter, which currently prohibits 

disparate consideration.  However, rather than acting on their words to disallow disparate 

8 Brimecome Tr. at 25:19-24 (App. Ex. 10). 
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consideration by enforcing the Delphi Charter, the Board has gone along with 

Rosenkranz’s plan to amend it.  Moreover, the Board has coupled the vote on the Charter 

amendment with the public shareholders’ vote on the Merger.  This not only constitutes a 

breach of the implied covenant of good faith inherent in the Charter as a contract among 

the corporation and its stockholders, but also coerces the Class A shareholders to accept 

what they otherwise would reject.   

 Plaintiffs have a strong likelihood of succeeding on their claim of aiding and 

abetting against TMH.  Despite recognizing that RAM was a sham entity that could not 

even pass muster under regulatory scrutiny, TMH conspired with Rosenkranz to direct to 

him tens of millions of disguised consideration through the Gentlemen’s Agreement to 

continue the RAM income stream for five years.  TMH knew that the payment of 

differential consideration and the Gentlemen’s Agreement took money directly out of the 

pockets of the Class A shareholders and gave it to Rosenkranz.  TMH did not care.  It 

was more interested in securing Rosenkranz’s support for the deal.  As Tokio Marine’s 

lead negotiator explained:  “I think there is still a lot of greed.”9

 Since nobody protected the Class A shareholders, and their fiduciaries were 

actively misdirecting what should be Class A Merger consideration, the Class A 

shareholders will suffer irreparable harm absent an injunction.  First, the shareholders are 

unaware of the facts about how the deal emerged on Rosenkranz’s terms from the outset.  

Second, shareholders are forced to vote in favor of the improper Charter amendment and 

9 TM_DFG_000002150 (App. Ex. 57). 
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Rosenkranz’s differential consideration in order to obtain the Merger consideration.  

Third, the shareholders have no way to capture all the money that Rosenkranz has 

skimmed, and is skimming, from this deal through his “side business.” 

 Finally, the balance of the equities favors the issuance of an injunction.  This is 

the last opportunity for the Class A shareholders to fully capture the true, de-

Rosenkranzed value of their shares.  The Defendants, on the other hand, have no right to 

put a transaction through on these terms and will not be unfairly harmed by having to put 

things right and do the transaction properly at a fair price for the Class A shareholders.  

STATEMENT OF FACTS

Delphi is the holding company for three insurance subsidiaries that operate in the 

life and disability lines of business.  Delphi makes money two ways.  It earns income 

through underwriting profit, which is the amount by which premium income exceeds 

claims expenses.  It also earns investment income, which is the return on the investment 

of the premiums collected.  A majority of Delphi’s profit comes from investment 

income.10  In other words, Delphi is in the investment business as well as the insurance 

business.

When Rosenkranz took Delphi public in 1990, the Company’s stock was divided 

into two classes: Class A and B.  The Charter provided that each share of Class A stock 

was entitled to one vote, while each share of Class B stock was entitled to 10 votes.11  All 

of the Class B stock, and options to purchase Class B stock, are held by Rosenkranz.  The 

10 Rosenkranz Tr. at 13:12-16 (App. Ex. 13). 
11 Restated Certificate of Incorporation of Delphi Financial Group Inc., filed January 24, 1990 
(“Charter”) ; Rosenkranz Ex. 1 at pg. 3, § A2 (App. Ex. 1). 
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Charter provides that if he attemptes to transfer his Class B stock to anyone else (other 

than limited exceptions for entities controlled by Rosenkranz and members of his 

immediate family), it would be converted into Class A stock.12

Additionally, the Charter expressly provides that in a merger or similar 

transaction, the Class B shares and the Class A shares must receive equal consideration, 

i.e., the Class B shares can not receive any premium relative to the Class A shares.13  This 

was an important Charter provision for investors – one that Rosenkranz admitted 

investors asked about and relied upon in making their purchases of Delphi stock.14

Pursuant to a subsequent voting agreement, Rosenkranz’s voting power is capped at 

49.9% for his Class B shares;15 thus, any additional Class B shares above that cap 

functionally have no voting power at all.16  Although Rosenkranz owns  just 12.9% of 

Delphi’s economic equity,17 Rosenkranz has used his voting power to hand pick each and 

12 Charter; Rosenkranz Ex. 1 at pgs. 6-10 § A3 (App. Ex. 1). 
13 Charter; Rosenkranz Ex. 1 at pg. 15 § A7 (App. Ex. 1). 
14 Rosenkranz Tr. at 63:15-64:10 (App. Ex. 13) (stating that certain investors “asked the question” 
about the prohibition on differential consideration and that they “understood” that its purpose was 
to assure that any purchase of the Company would be at a fair price).  
15 Rosenkranz Tr. at 100:24-101:5 (App. Ex. 13). 
16 Rosenkranz Tr. at 101:20-102:2 (App. Ex. 13). 
17 Rosenkranz has all 8,090,544 shares of Class B common stock, including options and deferred 
shares. (Preliminary Proxy cover at 4 (App. Ex. 7)).  Rosenkranz also owns 303,464 shares of 
Class A stock.  Delphi Financial Group Schedule 14A, January 13, 2012 (“Preliminary Proxy”) 
(Preliminary proxy at 131 (App. Ex. 7)).  In total, Rosenkranz beneficially owns 8,394,008 total 
shares.  Delphi’s total Class A shares are comprised of (i) 48,978,715 shares of Class A common 
stock; (ii) 7,137,427 Class A options; (iii) 272,048 restricted shares of Class A common stock; 
and (iv) 211,241 shares of Class A common stock subject to restricted stock unit awards or share 
unit awards restricted stock – totaling 56,599,431.  Therefore, 56,599,431 outstanding Class A 
and 8,090,544 Class B equals 64,689,975 total corporate equity.  Rosenkranz’s 8,394,008 total 
shares represent roughly 12.9% of the economic equity.   
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every director.18  The majority of the Board serves pursuant to Rosenkranz’s sole 

ownership of the Class B Shares, and includes a host of conflicted business partners, 

trusted colleagues and an old college buddy.19  The sole Class A director on the Board, 

Phillip O’Connor (“O’Connor”), was himself initially selected for Board service by 

Rosenkranz and has been working with Rosenkranz for roughly twenty years.20

O’Connor does not believe he has a particular responsibility to protect the interests of the 

Class A stockholders,21 and has received repeated criticism by leading proxy advisory 

firms for his role as Chairman of the Governance Committee that annually allows 

Rosenkranz to indulge in a myriad of related party transactions.22

Since taking the Company public, Rosenkranz has operated Delphi as a bastion of 

self-dealing with the Board’s approval.23  He had Delphi enter into consulting contracts 

with RAM, a shell corporation he owns.  Under those consulting contracts, RAM 

purportedly provides investment services to Delphi by way of another Rosenkranz entity, 

Acorn.24  Acorn, however, has no employees, no offices, no technology and no 

administration.25  It receives its office space, administration and technology from

18 Rosenkranz Tr. at 167:4-7 (App. Ex. 13) (“Q: Is it fair to say that you’ve selected each of the 
directors for the Delphi Board? A: Yes, I think that’s fair.”)  
19 O’Connor Tr. at 65:22-66:5; 92:20-93:9 (App. Ex. 15). 
20 O’Connor Tr. at 14:4-8; 18:3-5 (App. Ex. 15). 
21 O’Connor Tr. at 24:21-25:2 (App. Ex. 15). 
22 2010 Glass Lewis Report (App. Ex. 3); 2011 Glass Lewis Report (App. Ex. 5). 
23 Rosenkranz Tr. at 25:4-11 (App. Ex. 13)(the governance committee of the Board approves 
Rosenkranz’s interested transactions annually).   
24 Rosenkranz Tr. at 18:21-23; 25:4-7 (App. Ex. 13). 
25 See Rosenkranz Tr. at 35:2-36:19; 38:17-39:6 (App. Ex. 13). 
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Delphi.26  It also “rents” Delphi’s employees through a cost sharing arrangement to 

perform the services RAM is obligated to provide.27  Paying Delphi only the cost of its 

employees’ time, RAM turns around and charges fees based on assets under 

management, which greatly exceed the costs of providing such services, despite the fact 

that Delphi’s own employees are really providing those services.
28  Rosenkranz himself 

even charges Delphi for services whenever he deems himself to be wearing “two hats 

simultaneously.”29  For this “work,” Rosenkranz, through RAM, siphons off millions of 

dollars every year from Delphi – taking approximately $10 million away from Delphi and 

its shareholders in the last year alone.  And that amount is expected to increase each year 

over the next five years.30

But that is not the only way that Rosenkranz makes money using Delphi 

resources.  Acorn also provides services to third parties, the identities and size of which 

are unknown to the Board.  Once again, Acorn uses Delphi employees and resources to 

do so, since it has none of its own, and it pays Delphi only the cost of that use.  It then, 

however, charges third-party clients a fee for assets under management which dwarfs the 

cost of providing those services to the third parties – and keeps all of that profit.  Thus, 

26 Rosenkranz Tr. at 35:2-36:19; 38:17-39:6 (App. Ex. 13). 
27 Rosenkranz Tr. at 21:18-22:3 (App. Ex. 13). 
28 Rosenkranz Tr. at 24:22-25:7 (App. Ex. 13). 
29 Rosenkranz Tr. at 47:20-48:3 (App. Ex. 13)(“Acorn business, when I’m thinking about 
investments and strategizing investments, I’m really wearing two hats simultaneously.”).  
Notably, when first asked about his profession, Rosenkranz stated that he worked “full time” for 
Delphi.  Rosenkranz Tr. at 7:7-7:11 (App. Ex. 13).  Only later, when specifically asked about 
Acorn, did he state that he performed work for any company other than Delphi, and that he did 
not have an employment contract with Delphi.  Rosenkranz Tr. at 46:4-9 (App. Ex. 13). 
30 Rosenkranz Ex. 11 at Rosenkranz00003853 (App. Ex. 21). 
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Rosenkranz has set up a side business within Delphi’s sphere of expertise, using Delphi 

employees to engage in a business that rightfully belongs to Delphi (the “Side 

Business”).31  As for oversight, the Chairman of the Governance Committee did not 

know how much of Acorn’s work is done for clients other than Delphi.32  With such lax 

oversight, a recent accounting watchdog report recognized that no other insurance 

company has related party transactions anywhere near the scale of the RAM/Delphi 

relationship.33

The effect of this self-dealing on Delphi has been significant.  The siphoning of 

tens of millions of dollars from Delphi has had the stock price depressed for some time.  

In fact, in the late summer of 2011, the already depressed stock price dropped even 

further, from the low $30s to the low $20s.34

Then, on July 20, 2011, James Anderson, a representative of Macquarie Group 

Ltd. (“Macquarie”), contacted Rosenkranz on behalf of TMH.  Macquarie approached 

Rosenkranz in his capacity as Delphi’s CEO to have a very preliminary discussion with 

senior management of the Company to explore a possible acquisition.35  Macquarie was 

quite familiar with Delphi, having done substantial investment banking work for Delphi 

over the prior years.

31 Rosenkranz admitted that the only reason Delphi cannot perform the same functions as Acorn 
is that “it would be taking my business away” and would “be appropriation of my intellectual 
property” which of course was developed by Delphi employees.  Rosenkranz Tr. at 45:2-21 (App. 
Ex. 13). 
32 O’Connor Tr. at 188:24-189:13 (App. Ex. 15). 
33 D.I. Perspectives at pg. 1-2 (App. Ex. 6). 
34 Rosenkranz Tr. at 97:6-97:10 (App. Ex. 13). 
35 Rosenkranz Tr. at 84:16-85:3 (App. Ex. 13). 
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37

During the July 20 call, Rosenkranz agreed to meet with Anderson on August 4, 

2011.38  It was not until two weeks later, at a regularly scheduled meeting of the Delphi 

Board of Directors on August 3, 2011, that Rosenkranz revealed that he had been 

approached by representatives of TMH regarding a potential transaction between Delphi 

and TMH, and that he and other senior management were already scheduled to meet with 

TMH the next day to explore the possibilities.39

Rosenkranz, Sherman, and Kiratsous attended the August 4 meeting in their 

capacity as Delphi’s senior management.  Ian Brimecome (“Brimecome”), Kunihiko 

Fujii, and Tomoya Kittaka attended for TMH along with representatives of Macquarie.40

TMH indicated its interest in a transaction in which it would retain current management 

after the acquisition.  No price was discussed.41

Two weeks later, without any authority from the Board, Sherman and Kiratsous 

informed Macquarie that the Company wished to continue discussions with TMH about a 

possible transaction.42  Five days after that, TMH and Delphi executed a confidentiality 

36 Rosenkranz Tr. at 283:3-12 (App. Ex. 13)

; O’Connor Tr. at 34:15-35:5 (App. Ex. 15). 
 Anderson Tr. at 51:19-53:3; 57:5-58:6 (App. Ex. 12). 

38 Rosenkranz Tr. at 212:5-20 (App. Ex. 13). 
39 Sherman Ex. 3 at DELPHI0000306 (App. Ex. 27).    
40 Rosenkranz Tr. at 213:22-25 (App. Ex. 13); Brimecome Tr. at 24:19-25:18 (App. Ex. 10). 
41 Brimecome Tr. at 27:6-28:23 (App. Ex. 10). 
42 Sherman Tr. at 109:20-110:12 (App. Ex. 9); Anderson Tr. at 90:12-18 (App. Ex. 12). 
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agreement.43  The Officer Defendants promptly began providing TMH with due diligence 

materials.44  Rosenkranz, Sherman, and Kiratsous met with Brimecome and other TMH 

representatives on August 26 to discuss the Company’s investment strategies, its 2010 

management plan, and possible synergies to be achieved in a combination of the 

companies.45  The Board was not informed prior to this meeting.46

Although no price had ever been discussed, Rosenkranz was already conspiring to 

find a way for his Class B shares to receive higher consideration than the Class A shares 

in a potential transaction with TMH.47  Rosenkranz engaged in secret discussions with 

Sherman, Kiratsous and Coulter to determine how to obtain additional payments for his 

Class B shares despite the Charter restrictions forbidding such payments.48  Kiratsous, at 

the direction of Rosenkranz, contacted Barclays Capital (“Barclays”), with which Delphi 

had a preexisting relationship, to put together a study of acquisitions of corporations with 

dual classes of stock.49  Not surprisingly, the study identified seven precedent 

transactions (a statistic at which Lazard also arrived at a later date) that provided a 

43 Rosenkranz Tr. at 229:10-13; 218:8-13 (App. Ex. 13)(“Q: Did the board of directors of Delphi 
Financial specifically authorize management to enter into a confidentiality agreement and provide 
selected due diligence to Tokio Marine Holdings, yes or no?  A: I don’t know.”).   
44 Sherman Tr. at 113:4-115:22 (App. Ex. 9).  
45 Sherman Tr. at 116:2-25 (App. Ex. 9). 
46 Rosenkranz Tr. at 220:16-221:8 (App. Ex. 13). 
47 See Rosenkranz Tr. at 229:17-23 (App. Ex. 13). 
48 Rosenkranz Tr. at 95:23-96:4; 97:20-23 (App. Ex. 13)(“And we were trying to figure out if 
there was a businessman’s solution to deal with [the fact that Tokio offered a price lower than 
what Rosenkranz wanted for his shares], which, in fact, did come to pass.”).   
49 See Rosenkranz Tr. at 119:11-16 (App. Ex. 13)(“Q: You used Delphi’s preexisting relationship 
with an investment bank to collect data to allow you to evaluate whether it was possible to have a 
transaction with disparate consideration, correct?  A: Yes, that’s accurate”).  See also Rosenkranz 
Ex. 3 (App. Ex. 28).   
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premium to the high vote holders, though it noted that “[t]ransactions where a premium 

was paid to high vote holders are generally thought to be in the minority.”50  Kiratsous 

immediately forwarded this information to Rosenkranz.51  Despite the fact that 

Rosenkranz was using Delphi’s preexisting relationship with Barclays to collect this data 

for his own purposes, Rosenkranz did not inform Delphi’s Board of his request to 

Barclays.52

Delphi’s General Counsel, Coulter, advised Rosenkranz on ways to choreograph a 

transaction providing disparate consideration to the Class A and Class B shareholders that 

could be argued as legitimate, including that a special committee should be formed and 

that the transaction should be conditioned on the approval of a majority vote of the 

disinterested Class A shareholders.53  Again, Rosenkranz did not inform the Delphi Board 

that Coulter, acting in his capacity as Delphi’s General Counsel, was providing advice 

that would enable Rosenkranz to pursue and receive a premium for his Class B shares 

over what the Class A shares would receive.54

 On September 7, Rosenkranz, Sherman, and Kiratsous met with Brimecome and 

representatives of TMH.55  The Delphi Board was not informed of this meeting.  At this 

meeting, Brimecome gave a verbal indication of interest in TMH acquiring Delphi at a 

50 DELPHI0002865 (App. Ex. 26). 
51 Rosenkranz Ex. 3 (App. Ex. 28). 
52 Rosenkranz Tr. at 119:17-120:2 (App. Ex. 13)(Q: And of course, since you were using Delphi’s 
relationship to do that, you ran it through the board of directors to make sure that this was okay 
with them, correct? A: I don’t recall asking them about this, no.  Q: In fact you didn’t ask them, 
correct? A: I don’t think so, no”).  See Rosenkranz Ex. 3 (App. Ex. 28). 
53 Rosenkranz Tr. at 126:11-17; 321:2-3 (App. Ex. 13).  
54 See Rosenkranz Tr. at 325:6-326:12 (App. Ex. 13). 
55 Brimecome Tr. at 33:17-23 (App. Ex. 10); Rosenkranz Tr. at 221:3-5 (App. Ex. 13). 
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price of $33 to $35 per share.56  Rosenkranz told Brimecome that the price was 

disappointing and not close to the value of the Company, despite the fact that the Delphi 

Board had only authorized senior management to have preliminary discussions with 

TMH, not price negotiations.57  The next day, Rosenkranz, without consulting the Board 

or any financial advisor, called Brimecome to again express his disappointment in 

TMH’s initial indication of interest, and to counter with a range of $45 to $60 per share.58

At this point, Rosenkranz had already concluded that he wanted $55 to $60 for his Class 

B shares and that he would relegate the Class A shares to less than $45 per share.59

Having learned that Delphi was essentially for sale at a total of $45 per share, on 

September 12, Brimecome called Rosenkranz to revise TMH’s offer up to, not 

surprisingly, the bottom of the range given by Rosenkranz, $45 per share.60

The Board convened for a special telephonic meeting four days later on 

September 16.  At that time, with the price of the Merger effectively set,61 Rosenkranz 

told the Board that while the $45 offer that he negotiated might be attractive to the public 

shareholders, he was not interested in selling his stake in the Company at that price.62

Rosenkranz failed to inform the Board that he was the one who proposed a range of $45 

to $60 to TMH or that he expected to receive the high end of that range for himself, while 

56 Brimecome Tr. at 33:24-34:4 (App. Ex. 10); Rosenkranz Tr. at 221:9-12 (App. Ex. 13). 
57 Rosenkranz Tr. at 221:3-18 (App. Ex. 13); Brimecome Tr. at 38:17-39:9 (App. Ex. 10). 
58 Rosenkranz Tr. at 221:19-224:13 (App. Ex. 13). 
59 See Rosenkranz Tr. at 230:8-22 (App. Ex. 13). 
60 Rosenkranz Tr. at 230:23-231:3 (App. Ex. 13). 
61 Rosenkranz Tr. at 207:25-208:4 (App. Ex. 13)(“Q:…Tokio Marine told you that they would 
pay $45 a share before Lazard was ever hired, correct? A: Yes.”); 208:10-12 (App. Ex. 13) (“Q: 
And the Special Committee had nothing to do with any of that, correct?  A: That’s correct.”).   
62 Rosenkranz Ex. 4 at DELPHI00000290 (App. Ex. 30). 
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the Class A shareholders received less than the lowest price he had proposed.63  Sherman, 

having already conspired with Rosenkranz and Kiratsous to get differential consideration 

into the mix, suggested that a potential way to address Rosenkranz’s concerns was to 

structure the transaction to provide Rosenkranz with greater consideration than the Class 

A shareholders.64  Kiratsous, on cue, volunteered that such differential consideration was 

permissible and had been granted in precedent transactions.65

 Rosenkranz was ready to play his part, as he was obviously prepared by Coulter 

to state that he would consider a differential consideration transaction if the Board 

appointed a special committee and the Merger was subject to the approval of a majority 

of the Class A shares.66    Rosenkranz did not reveal to the Board that he, Sherman, and 

Kiratsous had gotten advice on the subject of disparate consideration from Barclays and 

Coulter.67 Nor did Coulter, who also attended the meeting, disclose that he had previously 

been providing such legal advice to Rosenkranz.68  Rather, Coulter went on to play both 

sides by being the primary legal advisor to the Board about the procedures to be 

63 Rosenkranz Ex. 4 (App. Ex. 30). 
64 Rosenkranz Ex. 4 at DELPHI00000290-91(App. Ex. 30); Rosenkranz Tr. at 122:2-11 (App. Ex. 
13).
65 Rosenkranz Ex. 4 at DELPHI00000290-91 (App. Ex. 30). 
66 Rosenkranz Ex. 4 at DELPHI00000291 (App. Ex. 30). 
67 Rosenkranz Tr. at 126:11-17 (App. Ex. 13)(“Q: Did you generally reference that you got legal 
advice regarding the possibility of disparate consideration at this board meeting? A: It must have 
been obvious that I did [get legal advice].”)   
68 Rosenkranz Ex. 4 (App. Ex. 30). 
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employed to insulate Rosenkranz’s money grab.69  Following Coulter’s conflicted advice, 

the Board formed the special committee (“Special Committee”).70

On September 26, 2011, the newly composed Special Committee met for the first 

time.71  Coulter, who still had not disclosed that he was providing personal legal advice to 

Rosenkranz that was adverse to the interests of the Class A shareholders, was in 

attendance.72  The Special Committee first received a report from its counsel, Cravath, 

Swaine & Moore LLP (“Cravath”), regarding a meeting with Rosenkranz on September 

21.73  The minutes report that Rosenkranz told Cravath that “he was only willing to 

support the potential transaction with [TMH] if the Class B stockholders received 

considerably higher consideration for their Class B shares than the Class A 

stockholders.”74  Rosenkranz did not give Cravath an overall price at which he would be 

willing to sell his shares, but rather simply demanded more consideration than the Class 

A shares.75  Of course, Rosenkranz had already set the major terms of the deal by this 

time – effectively putting a ceiling of $45 on what the Class A shareholders could 

receive.  Cravath purportedly told Rosenkranz that he should consider “reversing his 

decision” to demand greater consideration than the Class A shareholders because there 

69 Rosenkranz Ex. 4 at DELPHI00000293 (App. Ex. 30). 
70 Id.
71 Fox Ex. 3 at DEL_SCP00000001 (App. Ex. 32). 
72 Id.
73 Id.
74 Id.; Rosenkranz Tr. at 289-15-24 (App. Ex. 13)(“Q: And when you were having those 
negotiations, didn’t you focus on the difference between what the Bs and the As would get, rather 
than the absolute amount that the Bs would get?  A: Well, I suppose in the context of this idea 
that if we were able to improve the transaction, I thought the improvement should go equally to 
the As and Bs, yes in that sense, the answer would be yes.”).   
75 Fox Ex. 3 (App. Ex. 32). 
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were “significant legal and reputational issues” associated with the transaction.76  Cravath 

did not mention the Charter as a barrier to disparate consideration. 

In the discussion of Rosenkranz’s position that ensued, the members of the 

Special Committee supposedly expressed their “strong aversion to and discomfort with 

the idea of differential consideration” for the Class B shares.77  Given Rosenkranz’s 

demand for more money than the Class A shareholders, the Special Committee members 

determined that they should create a subcommittee to negotiate directly with Rosenkranz 

regarding the premium for his Class B shares.78  It is clear that at this point the Special 

Committee had already accepted that the transaction would involve differential 

consideration, because there would be no purpose for a subcommittee to “negotiate” with 

Rosenkranz otherwise.  The subcommittee (“Subcommittee”) consisted of O’Connor, 

Meehan and Fox, who was named Chairman of the Subcommittee.79

The Special Committee then retained Lazard Freres & Co. (“Lazard”) as a 

financial advisor, even after learning that Lazard does not give relative fairness opinions 

as a matter of policy; meaning that it would not give an opinion that the consideration 

received by Rosenkranz for his Class B shares was fair to the Class A shareholders.80

Lazard instead would only compile statistics on differential consideration paid in dual 

class acquisitions from which the Special Committee could draw its own conclusions, 

76 Id.
77 Fox Ex. 3 at DEL_SCP00000001 (App. Ex. 32). 
78 Id. at DEL_SCP00000002 (App. Ex. 32). 
79 Id. at DEL_SCP00000002 (App. Ex. 32). 
80 Id. at DEL_SCP00000002 (App. Ex. 32). 
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unaided by Lazard.81  Despite the fact that Lazard would be essentially leaving the 

Special Committee on its own to determine if disparate consideration to the Class B 

shares was fair to the Class A shares, the Special Committee decided to engage Lazard to 

be the Special Committee’s financial advisor.82

Finally, the Special Committee authorized Rosenkranz to attend a lunch meeting 

with Brimecome the next day to keep lines of communication open, but only on the 

“condition that there would be no discussions regarding the pricing or other terms of any 

potential transaction with Tokio Marine Holdings at the meeting.”83  Rosenkranz ignored 

this explicit condition.  While he and Brimecome discussed only due diligence issues at 

their formal lunch meeting, he, Sherman and Brimecome met for a “ten minute private 

chat” in which they discussed the price TMH was offering.84

Over the course of the next few weeks, Rosenkranz continued to demand that he 

receive more than the Class A shareholders in any deal, demanding as much as $59 per 

share, which would leave the Class A shareholders with $43 per share.85  Assuming that 

he would continue to represent Delphi in any further negotiations with TMH, Rosenkranz 

also insisted that if he were able to negotiate any price increases from TMH, the 

additional compensation would have to be split 50-50 between himself and Delphi’s 

81 Id. at DEL_SCP00000002 (App. Ex. 32). 
82 Fox Ex. 3 at DEL_SCP00000002 (App. Ex. 32). 
83 Id.; Rosenkranz Tr. at 240:12-241:4 (App. Ex. 13)(“Q: And that’s the first time that you were 
ever instructed not to negotiate price or terms, correct?  A: That’s correct.”).   
84 Brimecome Ex. 5 (App. Ex. 33); Brimecome Tr. at 51:6-10 (App. Ex. 10); Rosenkranz Tr. at 
245:11-18 (App. Ex. 13). 
85 Fox Ex. 5 at DEL_SCP00000090 (App. Ex. 36). 
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Class A shareholders.86  Rosenkranz claimed that he viewed control of Delphi as an 

“intergenerational asset” that belonged to his family – a contention that drew open 

skepticism from the Subcommittee, as Rosenkranz’s children are not involved in the 

business.87  The Subcommittee recognized that Rosenkranz’s demands were unfair to the 

Class A shareholders, and that they demonstrated a great sense of “entitlement” on 

Rosenkranz’s behalf.88

Nonetheless, despite these sentiments, and despite receiving a presentation from 

Lazard that showed that of 61 transactions, payment of differential consideration was 

“highly unusual” and that in the “vast majority” of such transactions, the different classes 

of shares received the same consideration,89 the Subcommittee nonetheless concluded on 

October 11 that they would accept a price for the Class A shareholders that fell between 

Rosenkranz’s current demand of $43 per share and the $45 per share of TMH’s offer.90

O’Connor noted that even at $43 per share – Rosenkranz’s opening demand – the 

transaction was still attractive to the Class A shareholders.91  Thus, from the beginning of 

their negotiations with Rosenkranz, the Subcommittee had already privately resigned 

themselves to obtaining less for the Class A shareholders than TMH’s offer, 

86 Fox Ex. 5 at DEL_SCP00000090 (App. Ex. 36); Rosenkranz Tr. at 250:2-8 (App. Ex. 13). 
87 Fox Ex. 8 (App. Ex. 39). 
88 Id.; Fox Tr. at 67:17 (App. Ex. 11). 
89 Fox Ex. 6 (App. Ex. 38).  As outlined more fully in the Sacks report, Lazard’s presentation 
materially overstated the frequency of awards of differential consideration in dual-class mergers, 
particularly in situations where, as here, the controlling shareholder holds less than 50% of the 
vote.  Sacks Report ¶¶17 (App. Ex. 81). 
90 Fox Ex. 8 at DEL_SCP00000104 (App. Ex. 39). 
91 Id.
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demonstrating how thoroughly Rosenkranz’s unauthorized offer to sell the Company to 

TMH at $45 per share had anchored any further discussion.

In another effort to grab money at a disproportionate rate, Rosenkranz requested – 

without the authority of the Special Committee – that TMH allow Delphi to declare a 

special dividend of $2 per share just before closing to be paid to Class A and B 

shareholders alike.92  Two days later, Brimecome called Rosenkranz to reject the $2 per 

share special dividend, but agreed that a $1 per share dividend would be acceptable to 

TMH.93

After the Subcommittee met on October 20 to discuss TMH’s revised offer,  

Cravath had two telephone calls with Rosenkranz’s attorneys.94  In the first call, Cravath 

told them that Rosenkranz’s position on differential consideration was “problematic 

under Delaware law” and that any agreement on differential consideration should give the 

Class A shareholders at least the price that TMH had offered – $45 per share – if the 

transaction was to have a chance of passing muster under Delaware law.95    In the second 

call, Rosenkranz’s attorneys reported back that he was “extremely unhappy and angry 

with the Sub-Committee’s position” and in particular was contemptuous about the 

discussion regarding Delaware law.96

92 Fox Ex. 12 (App. Ex. 43). 
93 Fox Ex. 12 at DEL_SCP00000143-44 (App. Ex. 43). 
94 Fox Ex. 15 (App. Ex. 43). 
95 Id.
96 Id.



23

Fox then telephoned Rosenkranz to further discuss the Subcommittee’s position.97

Specifically, Fox told Rosenkranz that the Subcommittee wanted the Class A 

shareholders to receive at least $45.25 per share (which included the $1.00 dividend).  

Rosenkranz became “extremely upset and angry” and stated that he could not understand 

a legal basis for the Class A shareholders to receive $45.25 per share.  Rosenkranz 

criticized the Subcommittee, stating that they had “gone astray” by viewing the 

transaction through “the prism of litigation.”98

Rosenkranz was not to be mollified.  Furious with the Subcommittee, he 

contacted the Company’s General Counsel – his crony, Coulter – later that day, and 

demanded to see the resolutions creating the Special Committee and the Subcommittee.99

Fox accurately perceived that demand for what it was – a threat.  Rosenkranz was looking 

for a “loophole” to undermine the Subcommittee.100    Rosenkranz also enlisted one of his 

other lieutenants, Sherman, to call Fox to urge him to reach an agreement with 

Rosenkranz as soon as possible on the differential consideration.101  Sherman applied this 

pressure under the guise of counseling Fox that TMH would walk away from the 

transaction if the Company did not respond the next day to its latest offer.102

97 Id.
98 Fox Ex. 15 at DEL_SCP00000165 (App. Ex. 45). 
99 Id.
100 Fox. Tr. at 103:2-13 (App. Ex. 11). 
101 Fox Ex. 15 at DEL_SCP00000165 (App. Ex. 45); Fox Tr. at 105:18-106:10 (App. Ex. 11). 
102 Fox Ex. 15 at DEL_SCP00000165 (App. Ex. 45); Fox Tr. at 105:18-106:10 (App. Ex. 11). 
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The intimidation tactics worked.  The Rosenkranz and Sherman calls were 

reported to the Subcommittee at an early October 21 meeting.103  Each member was 

aware that Rosenkranz was extremely angry, was reviewing the very resolutions that 

empowered the Subcommittee,104 and that Sherman was sounding the alarm about 

potentially losing the deal altogether.  The Subcommittee was clearly cowed, because 

they began discussing the acceptability of the Class A shareholders getting $45 per share 

(including the $1.00 dividend) as opposed to the Subcommittee’s more recent request of 

$45.25 per Class A share.  In the end, they decided that Fox would call Rosenkranz with 

the authority to drop to $45 per Class A share if he felt that Rosenkranz was prepared to 

walk away from the transaction altogether.105

After adjourning the Subcommittee meeting, Fox telephoned Rosenkranz to 

convey the Subcommittee’s new offer of $45 per Class A share and $52.89 per Class B 

share.106  Rosenkranz’s reaction was one of disbelief that the Subcommittee would 

“threaten the deal,” even though the Special Committee was moving in the direction he 

wanted.107  At this point, Fox claims to have felt that Rosenkranz was ready to walk away 

from the transaction.108  Acting without the authority of the Subcommittee, Fox lowered 

103 Fox Ex. 15 at DEL_SCP00000165 (App. Ex. 45). 
104 Specifically, Fox testified that he recalled telling the Subcommittee that Rosenkranz was 
“pissed, and he was upset with the basis of our arguments . . . he rejected just about all of our 
contentions, threatened to walk away, was considerably agitated and I think ultimately was 
agitated enough that he even sought loopholes in our status as an institution, to find out if we 
even had the authority here.”  Fox Tr. at 103:4-14 (App. Ex. 11). 
105 Fox Ex. 15 at DEL_SCP00000166 (App. Ex. 45). 
106 Fox Ex. 17 at DEL_SCP00000182 (App. Ex. 46). 
107 Id.
108 Id.
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the Subcommittee’s demand on the spot and stated that he believed they would support a 

transaction at $44.875 per Class A share and $53.875 per Class B share.109  Having 

played Fox perfectly, Rosenkranz, not surprisingly, accepted Fox’s unauthorized offer.110

The Subcommittee ultimately determined that $44.875 (which included the $1 

special dividend) was the best they could do with regard to Rosenkranz.111  On October 

21, Rosenkranz had a call with Brimecome from TMH and informed him that $45 per 

share plus a $1 special dividend for the entire Company would be acceptable but that the 

consideration would not be divided evenly, and that Rosenkranz’s Class B shares would 

be receiving a significant premium.112  Prior to this phone call, TMH had never 

considered paying differential consideration for the Class B shares.  However, according 

to Rosenkranz, Brimecome did not express any concern about the differential 

consideration.113

On October 25, 2011, TMH sent the Delphi Board a non-binding preliminary 

indication of interest in acquiring Delphi.114  It set forth that the consideration to be paid 

by TMH would be $45 per share, “allocated as 43.875 dollars per share for the Class A 

common shares and 52.875 dollars per share for the Class B common shares as agreed 

between the Special Committee of the Board of Directors of Delphi and Mr. Rosenkranz, 

109 Fox Ex. 17 at DEL_SCP00000183 (App. Ex. 46). 
110 Id.
111 Fox Ex. 17 at DEL_SCP00000184 (App. Ex. 46); DEL_SCP00000191  (App. Ex. 44). 
112 Brimecome Tr. at 57:25-58:25 (App. Ex. 10). 
113 See DEL_SCP00000257 (App. Ex. 48). 
114 DEL_SCP00000255 (App. Ex. 48). 
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as holder of the Class B common shares.”115  Thus, TMH had fully adopted and approved 

of the differential consideration giving Rosenkranz a 20% premium over the Class A 

shares.116  The letter went on to state that TMH agreed that Delphi could pay a $1 special 

dividend to all eligible shares prior to the closing.117  By TMH’s calculation, inclusion of 

the special dividend put the deal value at $2.650 billion.118

Lazard – the Special Committee’s financial advisor – took that opportunity to 

benefit the Class B option holder (Rosenkranz) and the Class A option holders (the Board 

and management) by pointing out that TMH’s calculations did not credit the Class A and 

Class B options receiving the special dividend.119  This position did nothing to assist the 

Class A shareholders, but rather just put more money in the pockets of Rosenkranz, the 

Board, and Rosenkranz’s loyal management team.  Lazard and Kiratsous called 

Macquarie to make sure that TMH increased its calculations to allow for the payment of 

the special dividend on the options, giving Delphi’s officers and directors an additional 

$11 million in consideration without benefitting the Class A shareholders.120  This 

“kicker” was particularly valuable to Delphi directors because many of them held far 

more Class A options than Class A shares.121

115 DEL_SCP00000255-56 (App. Ex. 48). 
116 Id.
117 Id.
118 Id.
119 Id.
120 DELPHI00000024-288 (App. Ex. 80). 
121 Id.
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The Special Committee convened on November 4 to discuss the terms of the first 

draft of the merger agreement.122  At this time, they addressed the fact that the Charter 

would have to be amended to allow for Rosenkranz’s differential consideration.123

Cravath advised them that the amendment would be subject to a vote of both a majority 

of (i) the Class A and B shares voting together; and (ii) the Class A shares voting alone as 

a class.124  Amazingly, while the Special Committee agreed that the Class A shares 

owned by the Defendants and affiliates would not count for approval of the Merger itself, 

the Special Committee made no similar provision for the Charter amendment, meaning 

that they would count for approval of the amendment to the Charter.125  Cravath also 

advised that the majority approval in the vote on the amendment to the Charter would be 

a condition precedent to the Merger.126

The Subcommittee also met on November 4.127  Rosenkranz had requested early 

delivery of 357,724 Class B shares underlying his vested restricted stock units.128  The 

members discussed the fact that 

, and they discussed trying to capture some of that benefit for the Class 

122 Fox Ex. 18 (App. Ex. 51). 
123 Rosenkranz Tr. at 151:5-9 (App. Ex. 13)(“Q: Now, if the shareholders want the merger 
consideration, they must agree to amend the charter, correct? There is no way around it? A: 
That’s correct.  That’s correct.”); Fox Ex. 18 at DEL_SCP00000265 (App. Ex. 51). 
124 Fox Ex. 18 at DEL_SCP00000265 (App. Ex. 51). 
125 Neither Fox nor O’Connor understand that Rosenkranz and his affiliates are permitted to vote 
on the Charter amendment.  Both mistakenly believe that they are excluded from the vote.  Fox 
Tr. at 119:15-18 (App. Ex. 11); O’Connor Tr. at 123:2-9 (App. Ex. 15). 
126 Fox Ex. 18 at DEL_SCP00000265 (App. Ex. 51). 
127  DEL_SCP00000290-304 (App. Ex. 52). 
128 Id.
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A shareholders.129  Once again, however, they bowed to Rosenkranz, and decided that 

asking him to share the benefit with the Class A shareholders would somehow risk his 

walking away from the transaction.130  In the end, they agreed that he could have early 

delivery of the shares as long as TMH approved it.131

Not content with the differential consideration he had strong-armed from the 

Class A shareholders, Rosenkranz also sought a huge payday by negotiating with TMH 

for the purchase of RAM.132  Throughout November and December, Rosenkranz and 

TMH discussed the consulting agreements between Delphi and RAM, including 

modifying the provision that made the agreements terminable by either party upon 30 

days notice.133  TMH had been unaware of RAM and its relationship to Delphi until after 

its offer was accepted,134 and it was immediately uncomfortable with the arrangement.  In 

an email to other TMH executives and Macquarie, Brimecome stated that “we were 

concerned that a separate company was being used to be paid for functions which the 

executives of the company might be considered to provide themselves. [sic]”135

Brimecome recognized that the “services” that Rosenkranz was providing to Delphi 

129  DEL_SCP00000290-91 (App. Ex. 52). 
130  DEL_SCP00000292 (App. Ex. 52). 
131 Id.
132  DEL_SCP00000387 (App. Ex. 68). 
133 Rosenkranz Tr. at 270:13-23 (App. Ex. 13)(“Q: Weren’t you trying to make sure that that 
didn’t happen by negotiating for a five-year guarantee that they would either make up for the 
income stream or promise you that they would continue to use the Acorn services that are 
provided by Delphi, by Delphi employees? A: My expectation was certainly that they would want 
those services and that they would continue to pay for them; and yes, the discussions were around 
a five-year period.”).   
134 Brimecome Tr. at 93-94 (App. Ex. 10). 
135 TM_DFG_000002035 (App. Ex. 55). 
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through Acorn could have been provided in his capacity as CEO without the need for a 

side deal.136

Kiratsous created a proposal that included revisions to the RAM consulting 

agreements to convert the contracts to an evergreen basis, eliminate the cap on fees, 

provide additional incentive payments, and expand the agreements to cover all 

transactions.137  The document also provided that going forward, Sherman and Kiratsous 

would be partners with Rosenkranz and share in all the fees received under the 

contract.138  When TMH indicated that it was not interested in this type of evergreen 

status, Rosenkranz sought to make the consulting agreements not terminable for five 

years.139  However, TMH was reluctant to commit to this extension out of concern that it 

would trigger Japanese accounting and regulatory issues because TMH recognized RAM 

for what it was – a shell with no employees that relied exclusively on Delphi employees 

to provide its services.140

On December 12, 2011, a representative from TMH suggested that instead of 

extending the RAM consulting agreements, TMH would purchase RAM outright and 

liquidate it, or pay RAM a termination fee and cancel the contracts – even though there 

was no legal obligation for Delphi to do so, as the contracts were cancelable on 30 days’ 

136 Brimecome Tr. at 95 (App. Ex. 10). 
137 See generally Rosenkranz Ex. 11 (App. Ex. 21). 
138 See Rosenkranz Ex. 11 at Rosenkranz00003854 (App. Ex. 21).  Notably, Coulter had received 
fees from Acorn in the past, and surely stands to continue receiving those fees for his continued 
undivided loyalty to Rosenkranz.  TM_DFG_000001579 (App. Ex. 74). 
139 Brimecome Ex. 13 (App. Ex. 56); Rosenkranz00003806 (App. Ex. 50). 
140 Brimecome Ex. 16 (App. Ex. 73); MAC_TM00002162 (App. Ex. 76). 
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notice.141  Rosenkranz wanted $106 million, representing a nine times multiple of RAM’s 

annual fees from Delphi.142  TMH initially offered $35 million in order to eliminate RAM 

altogether.  Sherman – a Delphi officer who was supposed to be protecting the interests 

of Delphi’s public shareholders – suggested a compromise purchase price of $57.5 

million, the net present value of expected payments under the agreement for five years, 

that would go directly to Rosenkranz.143  TMH agreed to this price because it would 

“have RAM disappear before closing and enhance earnings by $10 million plus a 

year.”144  Thus, TMH recognized that RAM’s consulting fees were, in reality, just a drain 

on Delphi’s net income. 

On December 13, 2011, the Special Committee was told that TMH’s counsel was 

concerned that a $57.5 million purchase price for RAM could be viewed as additional 

consideration for Rosenkranz’s shares.145  The Special Committee’s counsel recognized 

that TMH was effectively offering to pay $57.5 million “for something that it could 

obtain for free by terminating the RAM contracts after closing.”146  Later that day, at a 

meeting of the Subcommittee, Albert Garner, a representative from Lazard, informed the 

Subcommittee that the additional $57.5 million for RAM would increase the per-share 

incremental premium for the Class B shares relative to the Class A shares from 

approximately 20% to approximately 38.3%, resulting in the Class B stock receiving 

141 Brimecome Ex. 11 (App. Ex. 66). 
142 Brimecome Ex. 13 (App. Ex. 56); MAC_TM00002167 (App. Ex. 59). 
143 MAC_TM00004421 (App. Ex. 64); MAC_TM00002167 (App. Ex. 59). 
144 MAC_TM00004421 (App. Ex. 64). 
145 DEL_SCP00000387-88 (App. Ex. 68). 
146 DEL_SCP00000390 (App. Ex. 68). 
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approximately $59 per share.  Not coincidentally, that would put Rosenkranz in exactly 

the position that he originally wanted to be in when he first demanded differential 

consideration.147  In other words, with one fell swoop he undid everything the Special 

Committee thought it had achieved in its negotiations with him.

On December 14, 2011, the Subcommittee met to discuss the negotiations 

regarding the RAM consulting agreement.148  During this meeting, Cravath suggested a 

proposal under which the RAM contracts would remain in place on their existing terms – 

including the 30-day termination right – but that Acorn would replace RAM.149  In 

response to this proposal, Fox asked representatives from Cravath and Lazard who were 

at the meeting to confirm that Rosenkranz would not receive any additional consideration 

in exchange for the assignment of the RAM contracts to Acorn.150  Cravath confirmed to 

Fox that was in fact the case.151

The truth, however, was that Rosenkranz and TMH had reached an understanding 

prior to the signing of the Merger Agreement that TMH would continue to pay fees under 

the consulting agreements for five years after the Merger.152  Kunihiko Fuji, TMH’s 

Executive Chairman International, and Anderson of Macquarie, wrote on the same day 

the Subcommittee was receiving these assurances, in relation to the consulting 

agreements: “Gentlemen’s Agreement of 5 years is fine.  We are always good faith but do 

147 DEL_SCP00000389 (App. Ex. 68). 
148 DEL_SCP00000391 (App. Ex. 71). 
149 DEL_SCP00000393 (App. Ex. 71). 
150 Id.
151 Id.
152 Brimecome Ex. 16 at TM_DFG_000001582 (App. Ex. 73). 
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you have confidence about 5 years termination from Bob? We must terminate it in 5 

years.”153 In that same email chain, Brimecome reported, “I told Bob we would continue 

to pay Acorn for 5 years”154 and in a later e-mail wrote, “we are morally committed to 

pay for 5 years but not to keep the contract itself.”155  As further evidence of the five year 

agreement, TMH rejected a request by the Special Committee to increase the merger 

price because the consulting agreements that “includ[ed] the current 10m+ of annual 

fees” would remain in place.156

On February 5, 2012, Rosenkranz and TMH executed a letter acknowledging the 

Special Committee’s “concern regarding certain communications between us prior to the 

execution of the Merger Agreement.”157 The letter purported to clarify their intent, but 

did nothing but obfuscate.  First, the letter claims “there is no Contract…or other 

understanding (oral or written) or commitment to enter into any Contract or other 

understanding (oral or written)” between TMH and Rosenkranz that relates to RAM or 

Acorn or the services provided by RAM to Delphi “in the past.”158  This language was 

carefully drawn so as not to say whether there was an understanding or commitment as of 

the date of the Merger Agreement, nor whether there is any understanding or 

commitment with respect to future services by Acorn.  The letter claims that “any 

Contract or understanding” that existed “as a result of any of our prior communications” 

153 Id.
154 Id.
155 Brimecome Ex. 6 at TM_DFG_000001596-97 (App. Ex. 77). 
156 DEL_SCP00005162 (App. Ex. 78). 
157 TM_DFG_000003259 (App. Ex. 22). 
158 Id.
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is repudiated, and all rights with respect to “any such Contract or understanding” are 

waived.159  Significantly, there is no repudiation or waiver with respect to any 

“commitments to enter into Contracts or other understandings.”160  Rosenkranz has 

admitted that he and TMH have been very careful not to reduce their true agreement to 

writing until after closing “on the advice of counsel.”161

 What is the end result of these machinations?  Rosenkranz has achieved exactly 

what he set out to – receive roughly $59 per share for his Class B shares.  The Special 

Committee, to the extent it even tried, was utterly ineffective in containing his avarice.  

And the Class A shareholders are left with far less than the true value of their Class A 

shares.

159 Id.
160 Id.
161 Rosenkranz Tr. at 296:8-297:22 (“on advice of counsel…[t]o not – to not have anything 
legally binding prior to closing” but that “we have expectations”) (App. Ex. 13).   
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ARGUMENT

To obtain injunctive relief, Plaintiffs must establish that (1) they are likely to 

succeed on the merits of their claims, (2) they will suffer imminent, irreparable harm 

absent an injunction, and (3) the balance of equities favors granting an injunction.162

Plaintiffs satisfy all three criteria. 

I. THE PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS OF 

THEIR CLAIMS  

A. The Transaction Is Subject To The Entire Fairness Standard Of 

Review  

Where the corporation’s directors “have personal interests that significantly 

diverge from those of other equity holders,” while collectively owning controlling stakes 

of the voting shares, it is appropriate for the Court to place the burden of demonstrating 

the transaction’s “entire fairness” on the defendants.163  “Entire fairness” review applies 

here.  To begin, there can be no doubt that Rosenkranz, a controlling shareholder, was 

competing for consideration with the public Class A shareholders, and that Rosenkranz 

can effectively veto a transaction with his 49.9% Class B voting power, particularly when 

the Class A holdings of Rosenkranz and his loyal lieutenants are added to the mix.  

Because a “clear and significant benefit” in the form of differential consideration accrued 

to a director/shareholder “controlling such a large vote of the corporation, at the expense 

162 See In re Netsmart Techs., Inc. S’holders Litig., 924 A.2d 171, 191-92 (Del. Ch. 2007) (citing 
Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 179 (Del. 1986)). 
163 In re Tele. Communications S’holders Litig. (“TCI”), 2005 WL 3642727, at *6 (Del. Ch. Dec. 
21, 2005). 
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of another class of shareholders to whom was owed a fiduciary duty, then a standard of 

entire fairness applies.”164

Similarly, “entire fairness” review is warranted when there has been “illicit 

manipulation of a board’s deliberative processes by self-interested corporate 

fiduciaries.”165  Thus, entire fairness also applies because Rosenkranz manipulated the 

negotiations with TMH and deceived the Board from the outset.  Even before TMH put a 

price on the table, Rosenkranz had already enlisted Delphi’s senior officers, including its 

general counsel, and one of Delphi’s investment banks, to advise him personally on how 

to obtain disparate consideration for his Class B shares in any merger with TMH.166  He 

rejected TMH’s first offer without consulting the Board, and without the permission or 

even the knowledge of the Board, he proposed a new range of $45 to $60 per share.167

He did so knowing he would not accept $45 per share for himself, thus making the 

payment of disparate consideration a necessity.168  By representing to TMH that the 

Company could be bought for $45 per share – the price at which, unsurprisingly, TMH 

ultimately set its bid – Rosenkranz undermined the Board’s and Special Committee’s 

ability to affect how the negotiations unfolded.169

164 Id., 2005 WL 3642727, at *7. 
165 Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261, 1279 (Del. 1988). 
166 Rosenkranz Tr. at 119:11-16, 320:18-321:7 (App. Ex. 13); Rosenkranz Ex. 3 (App. Ex. 28). 
167 Rosenkranz Tr. at 221:6-8, 223:22-224:13 (App. Ex. 13). 
168 Id. at 223:19-21 (App. Ex. 13). 
169 See In re Jonn Q. Hammons Hotels, Inc., 2009 WL 3165613, at *12, n.38 (Del. Ch. Oct. 2, 
2009) (to warrant the presumption of regularity and avoid entire fairness review, an independent 
Board committee “must be given sufficient authority and opportunity to bargain on behalf of the 
minority stockholders”); See Kahn v. Tremont Corp., 694 A.2d 422, 429 (Del. 1997). 
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As transaction expert Benjamin Sacks explained, it was against Rosenkranz’s 

personal interest to risk his ability to extract a premium by allowing the Board to control 

the negotiations.170  Rather than let the Board risk the deal or Rosenkranz’s leverage, he 

neither told them of his actions vis-à-vis TMH nor his intentions vis-à-vis the Class A 

shareholders until the deal had become a runaway train.171  Even after finally bringing 

TMH’s $45 per share offer to the Board, Rosenkranz concealed his research on disparate 

consideration and instead had his lieutenants Sherman and Kiratsous “spontaneously” 

suggest that the Board consider a premium for Rosenkranz’s Class B shares, going so far 

as to suggest that such payments were unremarkable depending on the facts and 

circumstances.172

The Special Committee was formed after the Merger price had been set and thus 

can hardly count as the type of robust procedural protection for the shareholders that In re 

John Q. Hammons Hotels Inc. Shareholder Litigation
173 requires for there to be any 

chance of the business judgment rule applying.174  The only purpose of the Special 

Committee was to negotiate with Rosenkranz to determine the size of the premium that 

170 Sacks Report ¶¶22-24 (App. Ex. 81). 
171 Id.
172 Rosenkranz Ex. 4 DELPHI00000290-91 (App. Ex. 30); Rosenkranz Tr. at 122:2-11 (App. Ex. 
13).
173 Hammons Hotels, 2009 WL 3165613, at *12 (When differential consideration is at issue, and 
– as here – the controlling shareholder has the power to effectively veto the transaction while 
simultaneously competing with minority shareholders for the same consideration, “it is 
paramount-indeed, necessary in order to invoke business judgment review-that there be robust 
procedural protections in place to ensure that the minority stockholders have sufficient bargaining 
power and the ability to make an informed choice of whether to accept the third-party’s offer for 
their shares.”)
174 Rosenkranz Tr. at 207:24-208:4; 208:10-12 (App. Ex. 13). 
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his Class B shares would get.175  Rosenkranz even undermined that de minimis role.  

Coulter, in his role as Delphi’s general counsel, actually monitored the private 

deliberations of the Special Committee, and provided them with legal advice, without 

disclosing that he was simultaneously advising Rosenkranz personally.176  Rosenkranz 

even demanded copies of the resolutions creating the Special Committee for the purpose 

of “undermin[ing]” its actions.177  Once again, these irregularities mandate “entire 

fairness” review.178

Rosenkranz’s disparate consideration, his efforts to keep the RAM income stream, 

and his efforts to maintain his Side Business post-Merger made him “sufficiently 

conflicted at the time he negotiated the sale that he would rationally agree to a lower sale 

price in order to secure a greater profit” for himself.179  Therefore, “the transaction will 

be subject to entire fairness review.”180

175 Id. at 208:10-12. 
176 Fox Ex. 3 (App. Ex. 32); DEL_SCP00000010-11 (App. Ex. 34); Rosenkranz Ex. 4 at 
DELPHI00000289-94 (App. Ex. 30). 
177  Fox Tr. at 105:16 (App. Ex. 11); Fox Ex. 15 at DEL_SCP00000165 (App. Ex. 45). 
178 See Mills Acquisition, 559 A.2d at 1279 (“entire fairness” review is warranted when there has 
been “illicit manipulation of a board’s deliberative processes by self-interested corporate 
fiduciaries.”); see also Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1170, n.25 (Del. 
1995) (“the manipulation of the disinterested majority by an interested director vitiates the 
majority’s ability to act as a neutral decision-making body”); Hammons,  2009 WL 3165613, at 
*12, n.38 (“entire fairness” review is warranted if a “controlling stockholder engaged in threats, 
coercion, or fraud”).  
179 In re LNR Prop. Corp. S'holders Litig., 896 A.2d 169, 178 (Del. Ch. 2005); see Id. at 177 
(“when the fiduciary charged with protecting the minority in a sale of the company does not have 
an undivided interest to extract the highest value for the shareholders,” entire fairness review is 
warranted).
180 LNR Prop., 896 A.2d at 178. 
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B. Defendants Cannot Meet The Entire Fairness Standard 

“The concept of entire fairness has two components: fair dealing and fair price…. 

Fair dealing involves ‘questions of when the transaction was timed, how it was initiated, 

structured, negotiated, disclosed to the directors, and how the approvals of the directors 

and the stockholders were obtained.’”181  Here, the Defendants cannot show that the 

process by which they reached agreement with TMH was fair to the Class A 

shareholders.

1. The Transaction Was Not The Product Of Fair Dealing 

(a) Negotiations with TMH Were Unfair to Class A 

Shareholders and Not the Product of Fair Dealing 

The negotiation process with TMH was dominated by Rosenkranz, despite the 

fact that his interests stood in direct conflict to those of the Class A shareholders.  After 

knowingly positioning himself as adverse to the interests of the Class A shareholders and 

using conflicted corporate officers as his personal advisors, Rosenkranz informed TMH 

that the Company could be bought for $45 per share – even though he knew that he 

would be unwilling to sell at that price.182  As the Sacks Report makes clear, Rosenkranz 

had every incentive to telegraph to TMH that Delphi would accept a lower overall price 

for Delphi shares if he believed that he could claim a disproportionate amount of that 

payment for himself.183  Moreover, by proposing this price to TMH without even 

informing the Board, let alone informing the Board of his plan to seek disparate 

181 Hammons, 2009 WL 3165613, at *13. 
182 Rosenkranz Tr. at 221:19-224:13; 230:8-22 (App. Ex. 13). 
183 Sacks Report ¶¶22-24 (App. Ex. 81). 



39

consideration, he deprived the Board of any opportunity to leverage a higher price or 

even to seek a standalone vote on amending the Charter, distinct from the vote on the 

merger itself.184  Rosenkranz also proposed the $45 to $60 valuation range without 

consulting with any financial advisors.185  In this way he could avoid the risk that they 

may have valued the Class A shares at a level that undermined his ability to pursue the 

extra consideration for his Class B shares.   

Rosenkranz’s conduct is comparable to the breaches of loyalty identified by the 

Delaware Supreme Court in Thorpe v. CERBCO.186  In that case, the controlling 

shareholders of a corporation were approached in their capacity as officers with an offer 

to purchase the corporations’ control block of high vote stock of a non-wholly owned 

subsidiary.  Without informing the Board, the defendants rejected the offer and instead – 

acting in their capacity as shareholders – offered to sell their controlling interest in the 

corporation itself.  Even though the transaction was ultimately abandoned, the Delaware 

Supreme Court held that defendants had breached their duty of loyalty.  The Court ruled 

that though the defendants were permitted to sell, or not sell, their shares as they chose, 

having been approached as officers, they were obligated to act solely on behalf of the 

corporation and not to further their own interests.187  Moreover, their controlling voting 

184 Id.
185 Rosenkranz Tr. at 221:19-224:13 (App. Ex. 13). 
186 676 A.2d 436 (Del. 1996). 
187 See CERBCO 676 A.2d at 442. 
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power did not suspend their duty of loyalty but could only be exercised within the 

constraints of that duty.188

Rosenkranz’s conduct here is far worse than the defendants’ efforts to sell only 

their own shares that resulted in liability in CERBCO.  Rosenkranz used the Class A 

shares as “bait” to offer a low enough price for the whole Company that would appeal to 

TMH, then employed a “switch” to substitute a transaction where he got a higher price at 

the expense of the Class A stockholders. 

Rosenkranz continued to advance his own interests even after the formation of the 

Special Committee.  In fact, he attempted to do an end-run around the Special Committee 

by negotiating an undisclosed side deal for $57.5 million in additional payments through 

his RAM entities.  Indeed, by taking advantage of his position as negotiator on behalf of 

Delphi to secure an additional $57.5 million payment to himself, Rosenkranz acted so 

contrary to the authority conferred on him by the Special Committee that when the 

Special Committee learned of his behavior (only as a result of discovery in this 

litigation), it attempted to have TMH raise its offer in lieu of making these additional 

payments to Rosenkranz.189

Rosenkranz admitted that he would not fairly negotiate in his capacity as a 

fiduciary for the Class A shareholders during his deposition.  When asked why he 

insisted that if he were able to induce TMH to raise its offer above $45 per share, the 

extra consideration should be split “dollar for dollar” between the Class A shareholders 

188 Id.
189 DEL_SCP00000394 (App. Ex. 71); DEL_SPC00000398 (App. Ex. 75). 
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and himself, Rosenkranz claimed that such a split was necessary to “create[] a better 

identity of interest” between himself and the Class A shareholders.190  In other words, 

Rosenkranz conceded that he was incapable of negotiating fairly on behalf of the Class A 

shareholders unless he believed he would be compensated in an amount far out of 

proportion to his actual economic interest in the Company.  This was borne out in the 

manner that negotiations proceeded.  As the Sacks Report demonstrates, every dollar of 

additional consideration that Rosenkranz negotiated after TMH’s $45 per share offer was 

essentially pocketed by Rosenkrantz himself or his associates.191

After Rosenkranz had bullied the Board into agreeing to disparate consideration, 

Rosenkranz used Delphi’s remaining leverage to negotiate for an additional $11 million 

for himself and his cronies, by convincing TMH to allow option holders to receive the 

special dividend.  Delphi options are distributed pursuant to Delphi’s incentive 

compensation plans, and many Delphi directors have significantly more Delphi options 

than shares of Delphi stock.  Thus, once again, the Delphi defendants advanced their own 

interests at the expense of the interests of the public stockholders. 

(b) Information Was Concealed From The Board and 

Therefore Board Approval Was Not The Product of 

Fair Dealing 

The concealment of material information from the Board of Directors is a critical 

consideration when evaluating the overall fairness of a transaction.192  Here, Rosenkranz 

concealed his initial adverse actions and use of corporate fiduciaries to advantage himself 

190 Rosenkranz Tr. at 93:8-9 (App. Ex. 13). 
191 Sacks Report ¶ 21 (App. Ex. 81). 
192 See Mills, 559 A.2d at 1281. 
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relative to the Class A shareholders when negotiating with the Board.  As a result, among 

other things, the Special Committee was not informed that Delphi’s General Counsel was 

advising Rosenkranz in his personal capacity while simultaneously attending Special 

Committee meetings.  These were facts that skewed the entire process. 

Additionally, Rosenkranz and TMH negotiated and agreed upon a side deal that 

promised substantial additional compensation to Rosenkranz through the sham RAM 

entities.  The Special Committee – and TMH’s lawyers – both recognized that such 

payments would represent deal consideration that would have to be assessed when 

evaluating the fairness of the transaction to the Class A shareholders.193  As a result, 

Rosenkranz and TMH considered numerous potential mechanisms of payment, including 

additional payments for the Class B shares and additional salary to Rosenkranz as head of 

Delphi.194  The problem with providing greater Class B consideration or a bigger 

compensation package to Rosenkranz was the problem all deliberate thieves face:  

transparency.195  As a result, Rosenkranz tried to obscure his side payments from the 

Board by settling on a “Gentlemen’s Agreement” that Rosenkranz would be paid for five 

years’ worth of RAM’s income stream even if RAM’s contract with Delphi was 

terminated (as TMH hoped to do).196  These negotiations represented a fundamental 

breakdown in the process, whereby Rosenkranz, in his capacity as CEO, abandoned the 

193 DEL_SCP00000387-90 (App. Ex. 68); DEL_SCP00000391 (App. Ex. 71); 
DEL_SCP00000395-398 (App. Ex. 75). 
194 DEL_SCP00000387-90 (App. Ex. 68); DEL_SCP00000391 (App. Ex. 71). 
195 Brimecome Ex. 14 (App. Ex. 70). 
196 See, e.g., Rosenkranz Tr. at 296:8-297:22 (App. Ex. 13). 
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interests of the Class A shareholders and devoted his energies to negotiating on his own 

behalf, without Board oversight. 

(c) The Structure Of The Transaction Is Unfair To Class A 

Shareholders and Not The Product Of Fair Dealing 

The structure of the Merger represents an additional source of unfairness and is 

coercive to the Class A shareholders.  Class A shareholders are being coerced into 

accepting a Charter amendment to permit Rosenkranz to receive disparate consideration 

simply to receive the benefits of the Merger.  The shareholders were not given the 

opportunity to vote on the Charter amendment prior to and separately from the Merger, 

and, because Rosenkranz is the controlling shareholder and CEO, they have no 

reasonable expectation that any future merger will not be subject to the exact same 

extortionate conditions.  Thus, to monetize their investment in Delphi, they are forced to 

agree to the amendment and to Rosenkranz’s demand for additional consideration.   

Compounding matters, the Merger Agreement provides that a majority of the 

unaffiliated Class A shareholders must vote in favor of the Merger in order for the deal to 

be approved, but a majority of all Class A shareholders – including Rosenkranz and 

Delphi’s officers and directors – may approve the Charter amendment.  Courts have 

routinely found that in transactions involving a self-interested controlling shareholder, the 

deal must be approved by a majority of the unaffiliated minority shareholders for it to be 

non-coercive and also constitute the product of third-party arm’s length bargaining.197

There is no reason why this same condition should not extend to the Charter amendment 

197 In re Pure Res. S'holders Litig., 808 A.2d 421, 446 (Del. Ch. 2002); In re Cox Commc'ns, Inc. 

S'holders Litig., 879 A.2d 604, 606 (Del. Ch. 2005). 
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– indeed, such a condition is even more important in the context of the amendment 

because the Charter provision that Rosenkranz seeks to eliminate was adopted to protect 

the minority shareholders against this precise scenario.  Thus, at minimum, it is necessary 

to poll the unaffiliated Class A shareholders on this critical issue in order to ensure that 

they understand and accept the terms that are being presented to them. 

Finally, the structure of the deal is additionally unfair because Rosenkranz’s prior 

unlawful self-dealing has materially depressed the price of Delphi shares by diverting 

tens of millions of dollars of earnings (which would be valued with the same multiple as 

applied to all other earnings) to Rosenkranz through his use of sham entities.  This 

inherent abuse of the public shareholders forces them and the Special Committee to 

accept a price for the Class A shares below the Company’s true worth.198

2. The Class A Shareholders Are Not Receiving A Fair Price 

In the second part of its entire fairness review, the Court must consider whether 

the Class A shareholders received a fair price for their stock, taking into account “the 

economic and financial considerations of the proposed merger, including all relevant 

factors: assets, market value, earnings, future prospects, and any other elements that 

affect the intrinsic or inherent value of a company's stock.”199  In a transaction involving 

disparate treatment of different classes of stock, the Court must consider not only whether 

the price to the minority shareholders is fair in an absolute sense, but also whether it is 

198 See Hammons, 2009 WL 3165613, at *14 (recognizing that there can be no fair dealing where 
“the price of the minority shares was depressed as a result of [the controlling shareholder’s] 
improper self-dealing conduct”).   
199 Id. at *13. 
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fair relative to the benefits received by the controlling shareholder.200  Additionally, 

because the Class A shareholders are being completed cashed out,  the Board was under a 

duty to obtain the highest value reasonably available.201  Here, the Merger does not 

provide Class A shareholders with a fair price for their shares,  nor does it provide them 

with the highest value reasonably available under the circumstances. 

First, Rosenkranz’s self-dealing has materially depressed the price TMH is 

willing to pay for Delphi shares.  As both Rosenkranz and Brimecome admitted, the 

functions that Rosenkranz and other Delphi officers perform for RAM and Acorn could 

just as easily be performed as part of their employment with Delphi.202  Indeed, a recent 

report recognized that no other insurance company has related party transactions 

anywhere near the scale of the RAM/Delphi relationship.203

Rosenkranz has siphoned off millions of dollars every year that rightfully belong 

to Delphi.  There can be no doubt that these actions have diminished Delphi’s value and 

capped the amount that TMH is willing to offer for the Company.  TMH admitted that it 

would have paid at least $57.5 million to buy out the RAM contracts – in response to 

Rosenkranz’s estimate that the contracts were worth $106 million – and only failed to 

formalize this arrangement because of legal concerns that this would be easily 

identifiable additional consideration to Rosenkranz that would further inflame the 

200 See Levco Alternative Fund Ltd. v. The Reader’s Digest Assoc., Inc., 2002 WL 1859064, at 
**2-3 (Del. Aug. 13, 2002); TCI, 2005 WL 3642727, at *13. 
201 See Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (1986). 
202 Rosenkranz Tr. at 45:2-21 (App. Ex. 13); Brimecome Tr. at 119:12-121:7 (App. Ex. 10). 
203 See D.I. Perspectives at pg. 1-2 (App. Ex. 6). 



46

shareholders (and this Court).204  TMH then reached an undisclosed “Gentlemen’s 

Agreement” with Rosenkranz that it would pay him for five years of RAM’s fees even if 

Delphi canceled its contract with Acorn after the merger.205  After the Board requested 

that TMH increase its bid in light of TMH’s offer to pay Rosenkranz an additional $57.5 

million to escape the RAM/Acorn contracts, TMH openly admitted that so long as Delphi 

was obligated to pay for RAM/Acorn, it could not afford to increase its bid.206  The 

impact of these payments on Class A shareholders is undeniable – as the Subcommittee 

concluded, if TMH’s $57.5 million payment to Rosenkranz is counted as additional 

merger consideration, the differential between the payments received by Rosenkranz and 

the payments received by Class A shareholders skyrockets from 20% to 38% -- i.e., more 

than the differential consideration that Rosenkranz originally suggested and the 

Subcommittee rejected.207  Remarkably, as a result of this litigation, even the Special 

Committee no longer thinks that TMH’s offer represents a fair price for the Class A 

shares and requested that TMH increase its bid by $0.625 per share.208

The Acorn contracts depressed the price of Delphi shares in a second, related way 

– namely, by siphoning third-party business from Delphi.  As Rosenkranz admitted in his 

deposition, anything Acorn does Delphi can do just as well, which is obvious because 

204 Brimecome Ex. 14 (App. Ex. 70). 
205 See, e.g., Rosenkranz Tr. at 296:8-297:22 (App. Ex. 13). 
206 DEL_SCP00005162 (App. Ex. 78). 
207 DEL_SCP00000387 (App. Ex. 68); DEL_SCP00000395-398 at 398 (App. Ex. 75). 
208  DEL_SCP00000398 (App. Ex. 75); O’Connor Tr. at 246:24 – 247:6 (App. Ex. 15). 
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everything Acorn does is done by Delphi employees.209  In other words, absent 

Rosenkranz’s self-dealing, Delphi would be getting paid for the work of its employees 

instead of Acorn.  These profits skimmed by Rosenkranz should have gone to Delphi 

which would have increased Delphi’s value and increased the price that TMH would 

have paid to acquire the Company. 

Second, the proposed price is unfair because, although TMH is offering $46 per 

share (including the dividend), Class A shareholders are only slated to receive $44.875 

due to Rosenkranz’s diversion of consideration.  Notably, Rosenkranz is even receiving a 

premium on Class B shares and Class B options that functionally have no voting power at 

all, because they do not increase his votes above the 49.9% cap.210  This structure is 

additionally unfair to the minority shareholders.211

The disparate consideration in this case is particularly egregious because it is 

expressly prohibited by Delphi’s Charter.212  Those Charter provisions, which 

Rosenkranz accepted voluntarily when Delphi shares were first offered to the public, 

were put in place to protect shareholders against this exact conduct.  And Rosenkranz 

was paid, through a higher IPO price, for those protections.213  Nonetheless, in direct 

contravention of the Charter, Rosenkranz has taken the position that he will use an above 

209 When questioned why Delphi could not do what Acorn does, Rosenkranz tried to create some 
non-existant legal duty, whining that it would take his business away.  Rosenkranz Tr. at 45:2-21 
(App. Ex. 13). 
210 Rosenkranz Tr. at 100:24-101:5 (App. Ex. 13). 
211 See TCI, 2005 WL 3642727, at *14 (suggesting that any premium should be limited only to 
the controlling block of shares and not extend to shares of the same class that are not part of a 
controlling block).  
212 Charter, Rosenkranz Ex. 1 at 15, § A.7 (App. Ex. 1). 
213 Rosenkranz Tr. at 63:15-64:10 (App. Ex. 13). 
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market offer to purchase the Company as a mechanism for coercing Delphi’s Class A 

shareholders into giving up their rights.  Nor do Delphi’s Class A shareholders have any 

reason to expect that if they reject the Charter amendment, Rosenkranz would abandon 

his demands in the future.  To the contrary, because Rosenkranz’s consistent position has 

been that he deserves higher consideration than the Class A shareholders, there is every 

reason to believe that Rosenkranz will continue to block future favorable deals (if any) 

until his demands are met. 

Finally, the proposed price is unfair to Class A shareholders because the directors 

and officers put their own interests ahead of the Class A shareholders when they used 

their remaining bargaining power to persuade TMH to contribute an additional $11 

million to the purchase price, in the form of a special dividend to options holders, despite 

the fact that these options are held almost exclusively by Delphi officers and directors, 

primarily the individual defendants in this action. 

C. The Board’s Interference With The Shareholder Franchise Requires 

Is A Breach Of Fiduciary Duty 

This Court made clear in Johnston v. Pedersen
214 that directors may not take 

action that unfairly and improperly “intrudes on the space allotted for stockholder 

decision-making.”  Such an attempt by the board will subject its actions to the enhanced 

scrutiny test set forth in Johnston, that requires the board to demonstrate that: 

(1)  the motivations of the Board were not selfish and were proper; 

(2)  they did not coerce the shareholders to vote a certain way; and 

214 28 A.3d at 1090 (Del. Ch. 2011). 
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(3)  their action was reasonably related to a legitimate objective. 

While Defendants actions should be judged under the entire fairness standard, 

even under the enhanced scrutiny test enunciated in Johnston v. Pedersen leads to the 

conclusion that Defendants breached their fiduciary duty.

The right to choose whether the Charter should be amended belongs to the 

shareholders, and the Board’s tying that vote to the shareholders’ ability to receive 

Merger consideration is precisely the type of “intrusion” into the shareholder franchise 

that Johnston seeks to prevent.  For such conduct to be lawful, the Johnston test calls for 

all three requirements to be met.215  Here, the Delphi Board fails to satisfy at least the 

second and third requirements, if not all of them. 

1. The Board’s Action In Making the Charter Amendment A 

Condition Precedent to the Merger Coerces the Class A 

Shareholders In Their Vote On the Charter Amendment 

A shareholder is coerced when “wrongfully induced to make a decision for 

reasons unrelated to merit.”216  Here, the Delphi Class A shareholders are being induced 

to vote in favor of the Charter amendment not based on the merits of whether the Charter 

should be amended, but rather based upon whether they want to receive the Class A 

consideration in the Merger.  By making the Charter amendment a condition precedent of 

the Merger, the Board has set the conundrum that the Class A shareholders, if they want 

the Merger consideration, must approve the Charter amendment – regardless of whether 

they want it or not. 

215 28 A.3d 1079, 1090 (Del. Ch. 2011). 
216 Gradient OC Master, Ltd. v. NBC Universal, Inc., 930 A.2d 104, 117 (Del. Ch. 2007). 
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In fact, Rosenkranz himself has admitted that the Class A shareholders cannot 

accept the Merger consideration without approving the Charter amendment to give him 

$9 more per share than they are receiving.217  He bluntly put it as follows: “[i]f they think 

the transaction is in their interest, this is the way it’s going to get done.”218  When asked 

whether shareholders would prefer getting the extra $1.12 that they would have received 

if the Merger was not conditioned on the Charter being amended, Rosenkranz responded: 

“It’s reasonable.  I think they would.”219  Thus, if the shareholders do not approve the 

Charter amendment, they are not getting the Merger consideration.  Nor do shareholders 

have the option of rejecting this deal and hoping for a better arrangement in the future.  

Because Rosenkranz has continually insisted that he deserves more compensation than 

the Class A shareholders, investors have every reason to believe that any future Merger 

will be conditioned on permitting Rosenkranz to renege on the restrictions he originally 

agreed upon in the Company’s Charter. 

The vote on the Charter amendment is also coercive for the separate reason that 

the Class A shareholders know that if they reject the Charter amendment, and therefore 

the Merger, they will go back to a situation where Rosenkranz’s side deals keep the price 

of Delphi depressed.  This Court has observed that wrongful coercion can result from 

217 Rosenkranz Tr. at 77; 78:2-4 (App. Ex. 13)(“[t]his change in the rules is part and parcel of an 
offer, which they can accept or reject”).   
218 Id.  at 76:24-77:2 (emphasis added)(App. Ex. 13). 
219 Id.  at 155:9-12 (App. Ex. 13). 
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exactly this type of scenario.220  That Delphi has been trading well below its true value as 

a result of Rosenkranz’s self-dealing – particularly in the months leading up to the 

Merger – cannot be denied.221  The Class A shareholders will feel that they have no 

choice but to approve the Charter amendment so that they can be free of Rosenkranz’s 

side deals.  This is the very definition of coercion.222

The coercive nature of the shareholder vote on the amendment is similar to that 

present in Lacos Land Co. v. Arden Group, Inc.223  There, the shareholders of Arden 

Group, Inc. (“Arden”) approved a recapitalization that, if effectuated, would “create a 

new Class B Common Stock possessing ten votes per share and entitled, as a class, to 

elect seventy-five percent of the members of Arden's board of directors.”224  However, 

like the amendment here (whose purpose is to benefit Rosenkranz), the issuance of the 

Class B stock in Lacos, pursuant to amendments to Arden’s certificate of incorporation, 

was “deliberately fashioned to be attractive mainly to. . . Arden's principal shareholder 

and chief executive officer” (there, to transfer control of the company to him).225  Further, 

in Lacos as here, the CEO/principal shareholder, who also served as a director, threatened 

220 Hammons, 2009 WL 3165613, at *12 (where controlling shareholder’s improper self-dealing 
depresses stock price, shareholders could well be coerced to accept a deal rather than continue to 
remain shareholders).  
221 Rosenkranz Tr. at 97:6-13 (App. Ex. 13)(noting stock had traded as low as $21 to $22 per 
share in the weeks after TMH’s initial approach). 
222 See Hammons, 2009 WL 3165613, at *12. 
223 517 A.2d 271, 276 (Del. Ch. 1986). 
224 Id. at 272. 
225 Lacos, 517 A.2d  at 272-73. 
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that unless the proposed amendments were approved, he would not support and would be 

more inclined to oppose transactions that may be in the best interests of the Company.226

Finding a probability of success on the merits, Chancellor Allen held that the 

shareholder vote was “fundamentally and fatally flawed” because the CEO’s threats 

influenced the directors and shareholders to approve a transaction they might otherwise 

not have.227  The Court held that “[a]s a corporate fiduciary, [he] has no right to take such 

a position, even if benevolently motivated in doing so.”228  The Court thus enjoined the 

issuance of the Class B stock pursuant to the certificate amendments.229  Just as in Lacos,

Rosenkranz has made it clear that he will not accept any transaction that does not allow 

him to receive a premium for his Class B shares relative to the Class A shares; thus, for 

the same reasons as in Lacos, the vote on the amendment is coercive. 

2. Conditioning the Merger on the Class A Shareholders’ 

Approval of the Charter Amendment Was Not A Reasonable 

Means To Achieve A Legitimate Corporate Goal 

Giving Rosenkranz a 20% premium for his shares over the consideration received 

by the Class A shareholders is not a legitimate corporate goal.  It is a goal that enriches 

only Rosenkranz, and does so at the expense of the Class A shareholders in violation of 

the Charter.  The means that the Board chose to achieve this goal, namely, amendment of 

the Charter to allow for differential consideration as a condition precedent to the Merger, 

226 Laco, 517 A.2d at 272-273. 
227 Id.
228 Lacos, 517 A.2d at 278-79; see also Id. at 278 (“In form at least, the statement by a director 
and officer that he will not give his support to a corporate transaction unless steps are taken to 
confer a personal power or benefit, suggests an evident disregard of duty.”).   
229 Id.
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are not reasonable.  The Board has arranged the vote in such a way that the Class A 

shareholders are coerced into accepting the Charter amendment if they want to receive 

the Merger consideration. 

The Special Committee members will no doubt argue that their decision to make 

the Charter amendment a condition precedent to the Merger was the only way to satisfy 

Rosenkranz’s demands and present the TMH offer to the Class A shareholders.  This 

does not make their actions reasonable or equitable.  As was noted in Johnston, even 

directors who honestly believe they are acting in the best interests of the shareholders can 

breach their fiduciary duty of loyalty by trying to serve their goals through inequitable 

means.230  Even if the Special Committee members can be seen to have acted selflessly, 

they still were pursuing the inequitable goal of providing Rosenkranz with disparately 

high consideration in the Merger – a goal which their Chairman acknowledged was 

inequitable.231  As such, their actions cannot satisfy the “legitimate objective” prong of 

the Johnston test.

230 28 A.3d at 1092 (“‘[A]n inequitable purpose is not necessarily synonymous with a dishonest 
motive.  Fiduciaries who are subjectively operating selflessly might be pursuing a purpose that a 
court will rule is inequitable’”) (quoting Stahl v. Apple Bancorp, Inc., 579 A.2d 1115, 1121 (Del. 
Ch. 1990)). 
231 Fox Tr. at 84:24-85:3 (App. Ex. 11)(“Q: Didn’t you previously believe that the premium for 
the Class B shares should be less than 10 percent? A: I believed it should be zero.”).   
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D. Delphi And Rosenkranz Are Breaching The Implied Covenant Of 

Good Faith Inherent In The Charter 

The Charter constitutes a contract, and general rules of contract apply.232  The 

implied covenant of good faith and fair dealing inherent in every contract "requires a 

party in a contractual relationship to refrain from arbitrary or unreasonable conduct which 

has the effect of preventing the other party to the contract from receiving the fruits of the 

bargain.  Thus, parties are liable for breaching the covenant when their conduct frustrates 

the ‘overarching purpose’ of the contract by taking advantage of their position to control 

implementation of the agreement's terms.”233  Here, the entire purpose of the Charter 

provision prohibiting disparate consideration was to ensure that in any merger, Class A 

shareholders would be treated equally with Rosenkranz, and to ensure that Rosenkranz 

would not use his voting control over Delphi to reap for himself additional monetary 

benefits in the event of a change in control.  By making clear that he has no intention of 

honoring that promise, Rosenkranz is depriving investors of the benefit of their bargain, 

in breach of the covenant of good faith and fair dealing inherent in the Charter. 

As Chancellor Allen stated in Katz v. Oak Industries, Inc.,234 the appropriate legal 

test for such a breach is the following: 

is it clear from what was expressly agreed upon that the 
parties who negotiated the express terms of the contract 

232 Centaur Partners, IV v. National Intergroup, Inc., 582 A.2d 923, 928 (Del. 1990) 
(“[c]orporate charters and by-laws are contracts among the shareholders of a corporation and the 
general rules of contract interpretation are held to apply”); Berlin v. Emerald Partners, 552 A.2d 
482, 488 (Del. 1988) (“[i]n examining the provisions of a certificate of incorporation, courts 
apply the rules of contract interpretation”).   
233 Dunlap v. State Farm Fire & Cas. Co., 878 A.2d 434, 442 (Del. 2005). 
234 508 A.2d 873, 880 (Del. Ch. 1986). 
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would have agreed to proscribe the act later complained of 
as a breach of the implied covenant of good faith – had they 
thought to negotiate with respect to that matter.  If the 
answer to this question is yes, then, in my opinion, a court 
is justified in concluding that such act constitutes a breach 
of the implied covenant of good faith. 

Here, investors cannot have expected that after specific protections for their interests 

were written into the Charter, Rosenkranz would nullify the equal treatment provision of 

the Charter the only time it has been triggered by refusing to approve a merger unless he 

received disparate consideration.  Or, to put it another way, had the investors “thought to 

negotiate with respect to the matter,” they of course would have provided that a merger 

could not be conditioned on their waiver of protections that were created specifically to 

address what would occur in the event of a merger.  Rosenkranz admitted that the Class 

A shareholders bought their Delphi shares with the understanding that they would be 

treated equally with the Class B shares in a merger.235  It is a breach of good faith and fair 

dealing for Delphi and Rosenkranz to change the rules midstream and hold up the Class 

A’s Merger consideration for such a change. 

E. The Officer Defendants (Rosenkranz, Sherman, Kiratsous, and 

Coulter) Have Breached Their Fiduciary Duties 

Sherman, Kiratsous, and Coulter (along with Rosenkranz), acting in their 

capacities as officers of Delphi, also breached their duties of loyalty to Delphi and its 

Class A shareholders.  These defendants used their positions as Delphi fiduciaries to 

assist Rosenkranz in his attempts to obtain additional consideration for his Class B shares 

235 Rosenkranz Tr. at 83:21-23 (App. Ex. 13)(“Q: And based on [the equal treatment provision of 
the Charter], the shareholders bought, correct? A: That’s correct.”).   
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at the expense of the Class A shareholders.  Specifically, Kiratsous used Delphi’s 

relationship with Barclays to research the issue of disparate consideration and then 

presented that information to the Board without disclosing its source or his coordination 

with Rosenkranz.236  Sherman participated in this deception, by suggesting that 

Rosenkranz receive disparate consideration without disclosing the fact that he, 

Rosenkranz, and Kiratsous had previously used Barclays to research the matter.237

Finally, Coulter provided legal advice to Rosenkranz as how to best procure additional 

consideration for his Class B shares at the expense of the Class A shareholders, and 

continued to do so even as he attended Special Committee meetings and provided legal 

advice to the Delphi directors.238

F. The Board Has Breached Its Fiduciary Duty Of Disclosure 

Delaware courts have consistently held that a board of directors has a fiduciary 

duty to disclose “fully and fairly all material facts within its control that would have a 

significant effect upon a stockholder vote.”239  “When stockholder action is requested, 

directors are required to provide shareholders with all information that is material to the 

236 Rosenkranz Tr. at 119:11-16 (App. Ex. 13). 
237 Rosenkranz Ex. 4 at DELPHI00000290-291 (App. Ex. 13); Rosenkranz Tr. at 122:2-11 (App. 
Ex. 13). 
238 Rosenkranz Tr. at 325:6-326:10; 126:11-17; 321:2-3 (App. Ex. 13). 
239 See Stroud v. Grace, 606 A.2d 75, 85 (Del. 1992); Cinerama, Inc. v. Technicolor, Inc., 663 
A.2d 1156, 1163 (Del. 1995), reh’g denied (citation omitted) (It is a combination of the fiduciary 
duties of care and loyalty that give rise to the requirement that a director disclose all material 
facts.); Rosenblatt v. Getty Oil Co., 493 A.2d 929, 944 (Del. 1985)(the duty to disclose is based 
on a materiality standard).  
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action being requested and ‘to provide a balanced, truthful account of all matters 

disclosed in the communications with shareholders.’”240

Materiality is defined as a “substantial likelihood that the disclosure of the 

omitted fact would have been viewed by the reasonable investor as having significantly 

altered the ‘total mix’ of information made available.”241  “A plaintiff is not required to 

demonstrate that a challenged omission would change a stockholder’s vote if it were 

disclosed.”242  “Omitted facts are material ‘if there is a substantial likelihood that a 

reasonable stockholder would consider [them] important in deciding how to vote.’”243

The preliminary proxy244 statement issued on January 13, 2012 (the “Preliminary 

Proxy”), omits and/or misstates material facts related to the Proposed Transaction, 

including the Charter amendment.  These material omissions, if they remain in the final 

proxy, will render the transaction unfair and preclude shareholders from casting an 

informed vote on the Merger or amendment (notwithstanding the coercive nature of the 

votes).

1. The Preliminary Proxy Fails to Disclose Material Information 

Relating to RAM and the Consulting Agreements 

The Preliminary Proxy fails to disclose material information relating to RAM and 

Rosenkranz’s consulting side-agreements.  Specifically, the Preliminary Proxy fails to 

240 Emerald Partners v. Berlin, 726 A.2d 1215, 1223 (Del. 1999) (quoting Malone v. Brincat, 722 
A.2d 5, 12 (Del. 1998)) (emphasis added).  
241 Arnold v. Soc’y for Sav. Bancorp, Inc., 650 A.2d 1270, 1277 (Del. 1994). 
242 David P. Simonetti Rollover IRA v. Margolis, 2008 WL 5048692, at *6 (Del. Ch. June 27, 
2008).
243 Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170, 1172 (Del. 2000) (citations omitted).   
244 Delphi has deliberately refrained from filing its final proxy until Plaintiffs’ Opening Brief on 
this motion is due. 
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disclose that Rosenkranz has a “Gentlemen’s Agreement” with TMH, pursuant to which 

it has agreed to maintain the RAM income stream for five years after the close of the 

Merger – generating tens of millions of dollars in fees for Rosenkranz.245  Instead, the 

Preliminary Proxy portrays only one facet of the negotiations, in which Delphi 

considered purchasing RAM prior to closing and then terminating the relationship.246

Ignoring the terms of the Gentlemen’s Agreement, the Preliminary Proxy also represents 

that “the investment consulting agreements remain terminable by either party upon 30 

days’ notice.”247

Details of the “negotiations” between Rosenkranz and TMH concerning RAM, 

and the existence of a Gentlemen’s Agreement to maintain the RAM income stream 

(under the guise of Acorn) for a period of five years post-closing, are material facts that 

Class A shareholders must know to fully appreciate the scope of Rosenkranz’s self-

interested behavior as the Company’s lead negotiator, as well as the Board’s lack of 

vigilance.  The Board acknowledged as much.  By its own calculations, such an 

agreement materially changes the differential between the Class B shares and the Class A 

shares, pushing that differential back to a degree that the Subcommittee itself had deemed 

too high to be fair to Class A shareholders.248  In fact, the Board’s failure to monitor or 

participate in negotiations was so egregious that it secured a letter from TMH in a 

245 Brimecome Tr. at 166:8-167:9 (App. Ex. 10); Brimecome Ex. 16 at TM_DFG_000001582 
(App. Ex. 73). 
246 See Proxy 56 (App. Ex. 7). 
247 See Proxy at 92 (App. Ex. 7). 
248 DEL_SCP00000127 at 128 (App. Ex. 40); DEL_SCP_00000371 (App. Ex. 67). 
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superficial (and ineffective) effort to repudiate the Gentlemen’s Agreement – which the 

Board only discovered during this litigation.249  This fact, too, should be disclosed. 

2. The Preliminary Proxy Fails to Disclose Material Information 

Relating to Macquarie’s Advisory Relationship with Delphi 

Notwithstanding the fact that Macquarie served as Delphi’s financial advisor on at 

least three engagements between 2007 and 2011 and gave advice on strategic alternatives 

during that period,250 the Preliminary Proxy fails to disclose the existence of this 

relationship or the fact that Macquarie received confidential information during its 

representation of Delphi that it could have used to TMH’s advantage in this 

transaction.251

252

Moreover, Anderson, who handled the prior Delphi engagements, led Macquarie’s efforts 

for TMH in this transaction – and made the initial contact with Rosenkranz, with whom 

he had previously dealt.253  Additionally, Brimecome once worked at Macquarie, and he 

249 O’Connor Tr. at 207:21-208:4 (App. Ex. 15)(Committee’s counsel learned of Gentlemen’s 
Agreement emails as a result of discovery process in this litigation).   
250  Anderson Tr. at 27:10-28:17, 35:12-19 (App. Ex. 12). 
251 See Id. at 83:2-6 (App. Ex. 12) (testifying that TMH received the same financial projections 
from Delphi in this transaction that Delphi had supplied in connection with Macquarie’s prior 
engagement by the Company).   
252 See Id. at 64:19-25 (referencing the potential deal)(App. Ex. 12). 
253 See Id. at 70:14-71:22 (App. Ex. 12); see also Anderson Tr. at 34:2-10 (Rosenkranz and 
Sherman were primary contacts on the deal)(App. Ex. 12). 
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and Anderson represented TMH in connection with the Philadelphia Consolidated deal 

on which TMH purportedly modeled this deal.254

These facts are material not only because they reveal Macquarie’s connection to 

Delphi and its access to the Company’s confidential information, but also because they 

once again evidence the Board’s supine posture in negotiations for failing to even raise 

the issue after it learned that Anderson had approached Rosenkranz on behalf of TMH.255

3. The Preliminary Proxy Fails to Disclose Material Information 

Relating to the Sale Process 

 The Preliminary Proxy fails to disclose material information with regard to the 

sale process, including Rosenkranz’s involvement with the negotiations, the lack of the 

Special Committee’s participation in negotiations, and the Special Committee’s inability 

to withstand Rosenkranz’s self-interested demands.  In particular: 

The Preliminary Proxy characterizes Rosenkranz’s position in negotiations as 

being that he wanted more than $45 per share for his Class B shares. 256  In fact, as 

the Board minutes repeatedly reflect, Rosenkranz’s actual position was that he 

wanted to receive considerably higher consideration than the Class A shares. 257

In other words, his consistent goal throughout negotiations was not to achieve a 

particular price point, but to ensure that the lion’s share of any consideration was 

allocated to himself.  

254 See Id. at 15:15-17:2, 18:24-19:16. 
255 See O’Connor Tr. at 42:5-22 (rejecting the notion that any conflict of interest arose as a result 
of Macquarie’s/Anderson’s representation of Delphi and TMH)(App. Ex. 15). 
256  Proxy at 43 (App. Ex. 7). 
257 Fox Ex. 3 at DEL_SCP00000001-9 (App. Ex. 32); Fox. Ex. 4 at DEL_SCP00000088-89 (App. 
Ex. 35). 
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In describing the October 6, 2011 meeting of the Subcommittee and the report of 

its counsel at an October 3, 2011 meeting with Rosenkranz’s counsel, the 

Preliminary Proxy fails to disclose that Rosenkranz’s counsel represented that 

“Rosenkranz  … was only willing to support the potential transaction with Tokio 

Marine  Holdings, Inc. (“TM”) if the Class B stockholders received considerably 

higher consideration for their Class B shares than the Class A stockholders.”258

Rather, the statement in the Preliminary Proxy creates the misleading impression 

that Rosenkranz was trying to get a higher price from TMH for all shareholders, 

when, in fact, he was seeking more money for himself at the expense of the Class 

A shareholders.

The Preliminary Proxy does not disclose the fact that Rosenkranz proposed a 

range of $45 to $60 to TMH without consulting with the Board and prior to the 

formation of the Special Committee and with full knowledge that he intended to 

seek $50-60 for his own shares, thus relegating the Class A shareholders to 

receive less than $45 per share.259   At no time did Rosenkranz consider $45 to be 

an acceptable starting point for his shares.260

The Preliminary Proxy fails to disclose in its description of the October 6, 

October 7 and October 11, 2011 Subcommittee meetings that the members of the 

Subcommittee, in discussing their assessment of Rosenkranz’s demand that the 

258 Fox Ex. 3 at DEL_SCP00000001-9 (App. Ex. 32). 
259 Rosenkranz Tr. at 224:10-225:9 (App. Ex. 13). 
260 Id.
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Class B shareholders should receive significantly more consideration than the 

Class A shareholders, stated that they had a “strong aversion” to differential 

consideration.261

The Preliminary Proxy’s description of the October 7, 2011 meeting of 

Rosenkranz, Fox, Rosenkranz’s counsel, the Special Committee’s counsel, and 

Lazard does not disclose that Rosenkranz stated that he “viewed . . . control of the 

Company as an intergenerational asset for his family,” a representation that met 

with the Subcommittee’s skepticism, or that the Subcommittee felt Rosenkranz 

displayed a “sense of entitlement” about receiving additional payments for his B 

shares despite the Charter provision prohibiting such payments.262

The Preliminary Proxy’s description of the October 20, 2011 Subcommittee 

meeting states that the Subcommittee authorized its counsel to talk to 

Rosenkranz’s counsel (Cleary).263  However, the Preliminary Proxy fails to 

disclose that the Subcommittee told its counsel to convey to Cleary that it was 

very important from a Delaware law perspective that the Class A stockholders 

receive more than $45.00 per share (not counting the special dividend).264  This 

information is material to the Class A shareholders, as the Sucommittee ultimately 

agreed to a transaction price that gives the Class A shareholders $43.875, less 

than $45.00 per share. 

261 Fox Ex. 4 at DEL_SCP0000089 (App. Ex. 35). 
262 Proxy at 46 (App. Ex. 7); Fox Ex. 8 at DEL_SCP00000104 (App. Ex. 39). 
263 Proxy at 50-51 (App. Ex. 7). 
264 Fox Ex. 15 at DEL_SCP00000164-172 (App. Ex. 45). 
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The Preliminary Proxy, in a letter to the stockholders from Fox, states that “A 

Special Committee of our board of directors consisting entirely of independent 

directors carefully negotiated, reviewed and considered the terms and conditions 

of the merger agreement and the transactions contemplated by the merger 

agreement.”265  The reality is that the Special Committee did not negotiate 

anything with TMH, but rather allowed Rosenkranz to act as the sole negotiator 

with TMH.266  The Special Committee never met or communicated with TMH 

representatives or TMH's banker while the terms of the deal were being 

negotiated by Rosenkranz.  In fact, the Special Committee did not even yet exist 

when Rosenkranz was negotiating the main terms of the deal.267   Fox’s letter to 

the stockholders is materially misleading in that it creates the impression that the 

Special Committee was engaged and protecting their interests in the negotiating 

and structuring of the deal, when in reality the Special Committee sat idly by 

while Rosenkranz negotiated a deal that benefited himself to the detriment of the 

Class A shareholders. See, e.g., Gantler v. Stephens, 965 A.2d 695, 710-711 (Del. 

2009) (disclosure of “careful deliberation” must be truthful). 

265 Proxy, Letter to the Stockholders (emphasis added)(App. Ex. 7). 
266 Rosenkranz Tr. at 147:7-9 (App. Ex. 13). 
267 Rosenkranz Tr. at 207:25-208:4 (App. Ex. 13). 
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4. The Preliminary Proxy Fails to Disclose All Material 

Information Relating to the Lazard Fairness Opinion 

  The Preliminary Proxy also fails to set forth a fair summary of the valuation work 

Lazard performed.268  Lazard purports to have done a trading comparables analysis on 

“selected publicly traded insurance companies,”269 but the Preliminary Proxy does not 

identify the companies or provide information sufficient to evaluate the relevance of 

these companies to Lazard’s analysis.  Similarly, the Preliminary Proxy fails to disclose 

the “broader set” of companies in its various analyses or provide information sufficient to 

evaluate the relevance of these companies to Lazard’s analyses.

 The Preliminary Proxy’s description of Lazard’s discounted dividend analysis 

does not disclose the full range of terminal values and discount rates applied, nor is there 

disclosure of the estimated costs of equity for Delphi and other unnamed “selected 

publicly traded insurance companies” used to derive the range of discount rates.  

Moreover, there is no disclosure of the range of “maximum theoretical dividend 

distributions by the Company” for the years 2011-2016 and how management’s financial 

projections for those years were utilized to project such dividend distributions.270

 Without this information, the Class A shareholders cannot fully evaluate and 

understand Lazard’s work and, therefore, the Company’s value under options other than 

the Proposed Transaction. 

268 See Pure Res., 808 A.2d at 449 (“stockholders are entitled to a fair summary of the substantive 
work performed by the investment bankers upon whose advice the recommendations of their 
board as to how to vote … rely.”). 
269 Proxy at 75 (App. Ex. 7). 
270 See Pure Res., 808 A.2d at 449(“The real informative value of the banker’s work is not in its 
bottom-line conclusion, but in the valuation analysis that buttresses that result.”). 
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5. The Preliminary Proxy Fails to Disclose Material Information 

Relating to Cash Bonuses Reserved for the Officer Defendants  

 On February 13, 2012, Delphi issued a Form 8-K disclosing that the Board’s 

Compensation Committee had approved huge cash bonuses and payments in lieu of 

equity awards to Rosenkranz and the officers who helped him obtain differential 

consideration, as follows.271

 Cash Bonus Cash Payment Total 

Rosenkranz $1,500,000 $2,500,000 $4,000,000 

Sherman $1,200,000 $2,000,000 $3,200,000 

Kiratsous $1,050,000 $1,800,000 $2,850,000 

Coulter $   420,000 $   400,000 $   820,000 

TOTAL $4,170,000 $6,700,000 $10,870,000 

 The Preliminary Proxy fails to disclose the true motivation for these awards, 

which were fully contemplated at the time of the Preliminary Proxy filing; namely, that 

the cash payments were being made to the Officer Defendants in connection with 

Rosenkranz’s desire to keep his “cronies” happy.  Indeed, a December 18 email from 

Rosenkranz to Coulter regarding the 2011 Equity Award Cash Substitute Payments 

makes it clear that the Officer Defendants sought to use the payments as another way to 

advance their own self interest. 

I don’t think you [Coulter] should be part of this schedule if its avoidable 
(we are contemplating something significantly greater for you, which 

could come from the retention bucket, but we would like the flexibility to 
use year end award also.) and apropos Stephen [Kiratsous], the number 
should be $1.8; his agreement contemplated 60pct of my award in the 

event of a significant transaction, and this one certainly qualifies.
272

271 Delphi Form 8-K, filed February 13, 2012 (App. Ex. 8). 
272 See Rosenkranz00006537 (Emphasis added)(App. Ex. 79). 
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A reasonable shareholder would have considered the additional cash payments to the 

Officer Defendants material, and, thus, the connection between the Merger and the 

Officer Defendants’ then-contemplated payments should have been disclosed in the 

Preliminary Proxy.

G. TMH Has Aided and Abetted The Delphi Defendants’ Breaches of 

Fiduciary Duty 

Plaintiffs have also established a likelihood of success on the merits of their claim 

that TMH aided and abetted the Delphi defendants’ breaches of fiduciary duty, because 

the factual record shows that TMH knowingly facilitated Rosenkranz’s efforts to secure 

disparate consideration for himself to the detriment of the public Class A shareholders, 

and exploited Macquarie’s relationship with Delphi.273

“[a] bidder may be liable to the target’s stockholders if the bidder attempts to 

create or exploit conflicts of interest in the board.  Similarly, a bidder may be liable to a 

target’s stockholders for aiding and abetting a fiduciary breach by the target’s board 

where the bidder and the board conspire in or agree to the fiduciary breach.’”274

Here, after recognizing that RAM was a shell company that “lacks substance,” 

and that RAM and Acorn were vehicles to funnel additional compensation to Delphi’s 

273 As explained above, the Preliminary Proxy fails to disclose Macquarie’s preexisting 
relationship with Delphi,

See Anderson Ex. 7 at Sherman0005187 (June 22, 2011 email from Anderson)(App. Ex. 
23); Anderson Ex. 8 at Sherman0005176

(App. Ex. 
24).
274 In re Del Monte Foods Co. S’holders Litig., 25 A.3d 813, 837 (Del. Ch. 2011) (quoting 
Malpiede v. Townson, 780 A.2d at 1075, 1097-98 (Del. 2001)). 
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officers,275 TMH searched for a way to eliminate RAM without angering Rosenkranz or 

raising the ire of Japanese regulators.276  To address this problem, TMH suggested to 

Rosenkranz that Delphi should “pay a termination fee to RAM in the first quarter or 

failing that buy RAM and liquidate it in the same period,” and indicated that TMH was 

“prepared” for Delphi to spend $50 million “for this purpose.”277  When TMH was 

advised by its own lawyers and Rosenkranz that such payments would be considered 

additional consideration to Rosenkranz that would have to be disclosed to shareholders – 

and likely would be rejected by the Special Committee – TMH instead agreed to an 

undisclosed “Gentlemen’s Agreement” that they did not memorialize in writing.278

TMH forged this backroom deal279 despite the fact that Macquarie had calculated that 

terminating the RAM contracts would save it more than $100 million – savings that 

Delphi could have translated into greater consideration for the Class A shareholders, had 

the Board been more vigilant about what was at stake.280

TMH aided and abetted breaches of fiduciary duties to shareholders in other 

significant ways.  TMH knew that Macquarie (and its predecessor firms) had provided a 

275 TM_DFG_000002035 (App. Ex. 55). 
276 See MAC_TM000011004 (December 12, 2011 email from Brimecome)(App. Ex. 65). 
277 Id.
278 See MAC_TM00007333 (“Gentlemen’s Agreement of 5 years is fine.”)(App. Ex. 72). 
279 See Gatz v. Ponsoldt, 925 A.2d 1265, 1276 (Del. 2007) ((“[T]he terms of the negotiated 
transaction themselves [may be] so suspect as to permit, if proven, an inference of knowledge of 
an intended breach of trust.”) (citation and internal quotation marks omitted). 
280 See MAC_TM00005935 (December 9, 2011 email from Anderson: “If RAM expense is 
removed beginning in 2012, [Delphi’s] valuation increases by about $110M[.]”) (App. Ex. 61); 
see also Anderson Tr. at 118:2-7 (“[B]ased on the stream of payments that came from the Delphi 
entities . . . the value of Rosenkranz Asset Management, I believe, was more than $100 
million[.]”) (App. Ex. 12). 
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slew of financial advisory services to Delphi at least since 2007 and as recently as June 

2011, only several weeks before Anderson, a Managing Director of Macquarie, contacted 

Rosenkranz on behalf of TMH.  In fact, Anderson and a team at Macquarie had advised 

Delphi on three potential acquisitions and other strategic alternatives, 

281

With respect to Macquarie’s most recent engagement for Delphi, 

.282  As Anderson 

testified, Delphi furnished the same projections to TMH in connection with this 

transaction.283

 Charles Norton-Smith, a London-based Managing Director of Macquarie 

who reported directly to Brimecome, who, at the time, headed Macquarie’s Financial 

281 See Anderson Tr. at 27:10-28:17 (App. Ex. 12)(listing the potential acquisitions); see also

Anderson Tr. at 35:12-19 (App. Ex. 12)(confirming that he had advised Delphi on “potential 
raising of debt, other capital alternatives that they were looking at, and then just general M and A 
transactional ideas”). 
282 See Anderson Tr. at 51:19-53:3 (App. Ex.

see also Anderson Tr. at 57:5-58:6 (App. Ex. 
12)(confirming that “Macquarie worked on the whole presentation” and that it used Delphi’s non-
public financial information).   
283 See Anderson Tr. at 83:2-6 (App. Ex. 12). 
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Institutions Group in London.284  Prior to that, Anderson and Brimecome had jointly 

advised TMH in connection with its 2008 acquisition of Philadelphia Consolidated.285

, it was

clearly motivated to find a transaction that would work for both of them.  In fact, 

Anderson remained committed to “try to help [Delphi] source opportunities” and assured 

Sherman that he would “continue to look for deals that we can drive together to 

closing.”287

It is against this backdrop that Anderson met with Brimecome, who by then had 

moved to a senior executive position at TMH, to discuss TMH’s strategic alternatives in 

mid-July 2011, .288

After Macquarie and TMH concluded that Delphi was a leading acquisition candidate, 

Anderson reached out to Rosenkranz, 289

As Anderson testified: “Generally, when you’re making an inquisition of whether you 

have an interest in selling the company, you would go to the CEO for such a call.”290

284 See Id. at 43:21-44:17, 22:8-23:18 (App. Ex. 12). 
285 See Id. at 15:15-17:2, 18:24-19:16 (App. Ex. 12). 
286 See Anderson Tr. at 47:8-16 

 (App. Ex. 12). 
See Anderson Tr. at 64:19-25; see also Anderson Ex. 7 at Sherman00005187 (June 22, 2011 

email) (App. Ex. 23). 
288 See Anderson Tr. at 67:11-68:17 (App. Ex. 12). 
289 See Id. at 70:14-71:22; see also Id. at 34:2-10 (Rosenkranz and Sherman were primary 
contacts on the deal). 
290 See Id. 72:10-16. 
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Upon hearing that Rosenkranz had requested a follow up discussion, a senior-level TMH 

executive applauded Anderson for his “quick direct action to Chairman and CEO” 

Rosenkranz and expressed that he was “[i]mpressed with your strong ties to the 

company.”291  Thus, TMH exploited Macquarie’s advisory relationship with Delphi to 

place it in a position to effectuate the Merger. 

Moreover, as discussions proceeded, TMH agreed to satisfy Rosenkranz’s 

demands at all costs, as the Board (and its committees) sat idly by.  For example, when 

Rosenkranz requested disparate consideration for his Class B shares, TMH did not balk at 

the proposition; instead, it asked Macquarie to look into the prospect.292  But Macquarie 

did so only superficially, and Anderson, who led the charge, had never witnessed a 

transaction involving a company with dual classes of stock.293

In fact, Macquarie’s research yielded only a few transactions involving dual-class 

stock.294  Macquarie conducted its research, however, using only Google searches.295

Nevertheless, Anderson expressed the view that a super-voting shareholder “always” 

receives a premium to public shareholders.296  He also concluded that offering disparate 

291 See Anderson Ex. 9 at MAC_TM00009823-24 (July 21, 2011 email from Kunihiko Fuji, of 
TMH)(App. Ex. 25).  
292 See Anderson Tr. at 100:4-101:5 (expressing that neither he nor Brimecome were concerned 
with the prospect)(App. Ex. 12). 
293 See Id. at 14:19-15:4 (testifying that out of nearly 100 deals, this transaction is the first he has 
encountered involving a company with dual classes of stock). 
294 See Id. at 101:6-20; see also MAC_TM00006741-42 (App. Ex. 47)(three deals); MAC_TM 
00015219-22 (App. Ex. 58)(four deals).   
295 See Anderson Tr. at 103:11-15, 111:15-19, 121:8-20 (App. Ex. 12). 
296 See MAC_TM 00015211 (App. Ex. 63)(December 9, 2011 email from Anderson: “In 
transactions involving similar structures, which almost always involve a founder or founding 
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consideration is “very defendable” based on Lazard’s assurance – which, in turn, was 

purportedly based on Cravath’s involvement in other deals.297  Based on this questionable 

advice, which was skewed to afford Rosenkranz with a premium, TMH accepted 

Rosenkranz’s proposed allocation of consideration for the Class A and B shares without 

further deliberation.298

Based on this factual record, TMH did more than merely facilitate the Delphi 

defendants’ fiduciary breaches – it procured them.  Under the circumstances, TMH 

cannot credibly claim that Plaintiffs have failed to establish a likelihood of success on 

their aiding and abetting claim.299

II. THE IRREPARABLE HARM AND BALANCE OF EQUITIES CRITERIA 

ARE SATISFIED  

A. The Class A Stockholders Will Suffer Irreparable Harm Absent an 

Injunction

1. The Absence of a Free and Informed Vote Constitutes 

Irreparable Harm 

The threat of an uninformed Class A stockholder vote because of materially 

deficient disclosures constitutes irreparable harm.300  Delaware law “recognize[s] that it is 

family holding the Class B supervoting shares that don’t trade, the Class B shares always receive 
a premium to the Class A shares.”). 
297 See Anderson Tr. at 121:21-122:25 (App. Ex. 12). 
298 See Id. at 104:19-21 (“This was the split that Mr. Rosenkranz suggested to Mr. Brimecome.”). 
299 See Del Monte, 25 A.3d at 837 (“An acquirer . . . may not knowingly participate in the target 
board’s breach of fiduciary duty by extracting terms which require the opposite party to prefer its 
interests at the expense of its shareholders.  Creating or exploiting a fiduciary breach is not part of 
legitimate arm’s-length bargaining; it is an impermissible intrusion into the relationship between 
the fiduciary and beneficiary.”) (citation and internal quotation marks omitted). 
300 See, e.g., Netsmart., 924 A.2d at 207 (finding “a threat of irreparable injury to exist when it 
appears stockholders may make an important voting decision on inadequate disclosures”); Pure

Res., 808 A.2d at 452; In re MONY Group, Inc. S’holder Litig., 852 A.2d 9, 32 (Del. Ch. 2004) 
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appropriate for the court to address material disclosure problems through the issuance of 

a preliminary injunction that persists until the problems are corrected.”301  Because 

injunctive relief “specifically vindicates the stockholder right at issue -- the right to 

receive fair disclosure of the material facts necessary to cast a fully informed vote -- in a 

manner that later monetary damages cannot,” it is the “preferred remedy” for a breach of 

the duty of disclosure.302

The irreparable harm flowing from the stockholder vote is greater here because 

that vote will be not only uninformed but also coerced. Rosenkranz has acted as an 

officer, director and controlling stockholder to place the Class A stockholders in the 

inappropriate position of being told that if they do not vote to approve the Charter 

amendment allowing Rosenkranz to receive greater consideration, they will lose the 

opportunity to obtain any premium for their shares and may never get another such 

opportunity.303  As the Preliminary Proxy reflects, Rosenkranz is adamant that he will 

only support a transaction if he receives significantly higher consideration for his Class B 

shares than the Class A shares get, and that he will walk away from a potential 

(“the irreversible nature of a stockholder vote on a merger” makes “harm caused by a tainted 
voting process . . . irreparable”); In re Lear Corp. S’holder Litig., 926 A.2d 94, 115 (Del. Ch. 
2007).
301 In re Atheros Communications, Inc., 2011 WL 864928, *12 (Del. Ch. Mar. 4, 2011) (citing In
re Staples, Inc. Sh’holders Litig., 792 A.2d 934, 960 (Del. Ch. 2001); see also Netsmart, 924 
A.2d at 207. 
302 Netsmart, 924 A.2d at 207; see also Eisenberg v. Chicago Milwaukee Corp., 537 A.2d 1051, 
1062 (Del. Ch. 1987)(shareholder’s right to an informed, uncoerced decision requires specific 
relief; not a substitutional damages remedy); Globis Partners, L.P. v. Plumtree Software, Inc.,
2007 WL 4292024, at *10 (Del. Ch. Nov. 30, 2007) (injunctive relief the preferred remedy for 
disclosure violations).  
303 Lacos, 517 A.2d at 277-279.   As in Lacos, Rosenkranz’s power over Delphi derives in 
substantial part from his status as founder and CEO as well as his voting power.  Id.  at 277-278. 
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transaction if it does not provide for differential consideration.  The Delphi stockholders 

have been unmistakably told that if they fail to approve the Charter amendment and 

Merger Agreement, Rosenkranz will not support possible future transactions because he 

believes he is entitled to differential consideration despite the provisions of Delphi’s 

Charter.  The Class A stockholders will justifiably “fear retribution from the [800 pound] 

gorilla if they defeated the merger and he did not get his way.”304  Therefore, the vote is 

inappropriately coerced by Rosenkranz’s position that he requires a personal benefit to 

give his support to a corporate transaction.305

2. The Lack of an Adequate Remedy Creates Irreparable Harm 

The Class A stockholders face a further threat of irreparable harm because the 

Merger will unfairly take their shares from them and they will be left without an adequate 

remedy.  Unscrambling the eggs after a major transaction involving a public company 

occurs is generally impossible.306  The Merger, payments to Class A option holders, 

potential tax consequences and a host of other changes will make rescission or other post-

closing equitable relief difficult or impossible.307  The mere possibility that the Class A 

shareholders might obtain monetary damages after trial does not bar preliminary 

304 Pure Resources, 808 A.2d at 436. 
305 Lacos, 517 A.2d at 277-278. 
306 See, e.g., McMillan v. Intercargo Corp., 768 A.2d 492, 500 (Del. Ch. 2000)(“Under our case 
law, it is generally accepted that a completed merger cannot, as a practical matter, be unwound.”); 
In re Lukens Inc. S’holders Litig., 757 A.2d 720, 728 (Del. Ch. 1999), aff’d, 757 A.2d 1278 (Del. 
2000).
307 See, e.g., Gimbel v. Signal Cos., 316 A.2d 599, 603 (Del. Ch.), aff’d, 316 A.2d 619 (Del. 
1974); Flight Options Int’l. v. Flight Options, LLC, 2005 WL 2335353, at *10 (Del. Ch. July 11, 
2005).
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injunctive relief.308  “[M]oney damages after-the-fact constitute, at best, an inadequate 

consolation prize” for shareholders.309  “It is not necessary that the injury be beyond the 

possibility of repair by money compensation but only that it be of such a nature that no 

fair and reasonable redress may be had in a court of law and that to refuse the injunction 

would be a denial of justice.”310

The primary damages claim would be against Rosenkranz, an individual.  A 

significant part of the $400 million or more he will receive from the Merger and related 

self-dealing will need to be used to pay taxes.  It is not likely that the IRS and state and 

local taxing authorities will be keen on refunding those tax payments.  There will be no 

restrictions on the expenditure, transfer, gifting or other disposition of his post-tax ill-

gotten gains.  Funds improperly received by Rosenkranz may not be easily located and 

recovered if transferred to Swiss bank accounts or the Cayman Islands.311  Rosenkranz is 

an untrustworthy individual, not a large public company with billions of assets unrelated 

to the challenged transaction.  With him there is no transparency.  Thus, the Class A 

shareholders have no assurance that they would be able to recover on a nine figure 

judgment against him.  A faithless fiduciary such as Rosenkranz should be deprived of all 

308 See T. Rowe Price Recovery Fund, L.P. v. Rabin, 770 A.2d 536, 555-56 (Del. 2000). 
309 Simonettis, 2008 WL 5048692, at *13. 
310 Id.; see also Sealy Mattress Co. of New Jersey, Inc. v. Sealy, Inc., 532 A.2d 1324, 1341 (Del. 
Ch. 1987). 
311 This is not a mere hypothetical.  Rosenkranz shifted significant assets offshore in connection 
with the divorce from his wife of 28 years.  
http://checkfundmanager.net/weblogs/clients_251/?p=2313, Operational Due Diligence, 
Rosenkranz Robert H. of Pergamon Advisors, LLC, April 21, 2010 (App. Ex. 2). 
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profit.312  The best way of ensuring Rosenkranz does not profit personally from his 

conduct is to enjoin him from receiving the profit in the first place, not tell the 

stockholders to try to chase him down after he receives his improper payments. 

The non-employee directors will no doubt claim the protection of 8 Del. C.

§ 102(b)(7), which could leave the Class A shareholder without any relief against them.  

Statutory defenses against monetary relief weigh in favor of the Court crafting relief to 

address defendants’ fiduciary duty breaches before the Certificate amendment and 

Merger are permitted to close.313

B. The Balance Of The Equities Favors Granting An Injunction 

The harm to the Class A stockholders from being deprived of their right to an 

informed and uncoerced vote, and their shares in Delphi at an inadequate price, far 

outweighs any harm to the defendants if relief is granted.314  Any delay in the 

stockholders meeting would not pose a threat, since the relevant agreements set July 31, 

2012 as an outside date for completion of the Merger and under certain circumstances 

extend that date to October 31, 2012.315

The balance of equities also favors issuing an injunction to prevent the unfair 

Charter amendment and Merger from closing until after a trial on the merits.  Defendants 

may argue that an injunction should not issue because it will deprive stockholders of the 

312 Thorpe, 676 A.2d at 445. 
313 See Del Monte, 25 A.3d at 838. 
314 Margolis, 2008 WL 5048692, at *14. 
315 See, e.g., Gilmartin v. Adobe Resources Corp., 1992 WL 71510, at *13-*14 (Del. Ch. April 6, 
1992) (balance of hardships heavily favored plaintiffs where primary effect of injunction is 
defendants would cure defective disclosures); In re MONY, 852 A.2d at 32. 
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opportunity to obtain a premium offer.  However, to allow TMH and the defendants to 

use their breaches of duty and the aiding and abetting of those duties to evade equitable 

relief “would be to get the shareholders coming and going.”316  Moreover, the traditional 

deference to allowing stockholders to determine whether to accept a premium bid must 

give way to the rights of the stockholders when the buyer has aided and abetted the 

fiduciary’s breach.317

This is not a case that simply asserts unfair price or that the director defendants 

did not obtain a higher price from the acquirer.  Defendants conspired to structure a 

transaction that favored Rosenkranz’s interests at the expense of the Class A 

stockholders.  Rosenkranz forced the transaction on the supine Special Committee and 

Board, which quickly acceded to his wishes and approved a transaction with differential 

consideration for his Class B shares and options.  The Special Committee failed to 

challenge Rosenkranz’s outrageous conduct.  After a weak protest, they even held their 

noses to avoid the stench from his secret understanding for five years' worth of future 

payments under the corrupt “consulting” agreements.  A preliminary injunction resulting 

from the conduct defendants have engaged in does not cause them legally cognizable 

316 Paramount Commc’ns, Inc. v. QVC Network, Inc., 637 A.2d 34, 51 (Del. 1993)(quoting

ConAgra, Inc. v. Cargill, Inc., 382 N.W.2d 576, 587-88 (Neb. 1986)).  See also Del Monte, 25 
A.3d at 841, 844-45 (an aider and abettor is not entitled to demand the benefit of a tainted bargain 
with a faithless fiduciary). 
317 See Del Monte, 25 A.3d at 841-42, 844-45 (enjoining a stockholder vote for 20 days and 
enjoining the termination fee and deal protection measures to allow for another bidder to emerge 
through an untainted process); see also Paramount, 637 A.2d at 50 (explaining that acquirer 
could not be heard to argue it had vested contract rights by negotiating and obtaining those rights 
from a board acting in violation of its fiduciary duties).  
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harm.318  Indeed, it is the only way to prevent Rosenkranz from irreparably harming 

stockholders whose interests he was duty bound to protect. 

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court grant the 

motion for a preliminary injunction.  
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