
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE  

__________________________________________      
       : 
OPERATING ENGINEERS CONSTRUCTION  : 
INDUSTRY AND MISCELLANEOUS PENSION  : 
FUND, on behalf of itself and all other similarly  : 
situated unitholders of Atlas Energy   :  
Resources, LLC,     :      
       : C.A. No. ______________ 

Plaintiff,   : 
       : 

v.     : 
       : 
ATLAS AMERICA, INC., EDWARD E. COHEN,  : 
JONATHAN Z. COHEN, RICHARD D. WEBER,  : 
JESSICA K. DAVIS, WALTER C. JONES,   : 
ELLEN F. WARREN, BRUCE M. WOLF,   : 
MATTHEW A. JONES,    : 
       : 
   Defendants,   : 
-and-       : 
       : 
ATLAS ENERGY RESOURCES, LLC,  : 
       : 
   Nominal Defendant.  : 
       : 
__________________________________________:

VERIFIED CLASS ACTION COMPLAINT

Plaintiff Operating Engineers Construction Industry and Miscellaneous Pension 

Fund (hereafter, “Plaintiff”) brings this action on behalf of itself and all similarly situated 

Class B unitholders of Atlas Energy Resources, LLC (NYSE: ATN) (hereafter, “Atlas 

Energy” or the “Company”), against Defendants Atlas America, Inc. (hereafter, “Atlas 

America”) (NASDAQ: ATLS) and members of Atlas Energy’s board of directors (the 

“Board”) for breach of fiduciary duty in connection with Atlas America’s proposed 

acquisition of the remaining interest in the Company that it does not already own.  The 

allegations of the Complaint are based on the personal knowledge of Plaintiff as to itself 
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and on information and belief (including the investigation of counsel and review of 

publicly available information) as to all other matters stated herein. 

PRELIMINARY STATEMENT

1. Since the December 2006 spin off of Atlas Energy from Atlas America, 

the public unitholders of Atlas Energy have borne the cost and risk of significant capital 

expenditures to develop natural gas production in the valuable Marcellus Shale—a large 

geological formation extending throughout the northeastern United States and Appalachia 

containing extensive untapped natural gas reserves.  Now that these investments are 

coming to fruition, Atlas Energy’s indirect parent and controlling shareholder—Atlas 

America—is attempting to reacquire the Company’s public units without letting Atlas 

Energy unitholders enjoy the economic benefits that their investment helped to create.  

Nor does the takeover price fairly compensate public unitholders for fundamentally 

altering the nature of their investment from a “pure play” focused on developing natural 

gas production in the Marcellus Shale and providing substantial quarterly cash 

distributions, to a diversified gas industry investment that does not remotely offer the 

prospect of a comparable cash yield.   

2. Far from offering unitholders the choice to freely accept or reject Atlas 

America’s low-priced offer, the proposed transaction, which is subject to a simple 

majority vote of unitholders, is a fait accompli that is functionally locked up by Atlas 

America (the approximate 48% unitholder of Atlas Energy) and the Atlas Energy Board 

it controls (collectively owning over 2% of Atlas Energy units).  Thus, having funded 

Atlas Energy’s development of the Marcellus Shale, public unitholders will now be 



3

required to fund Atlas America’s other operations in return for a no premium offer that 

they cannot refuse.

3. On April 27, 2009, Atlas America and Atlas Energy jointly announced 

that they had executed a definitive merger agreement in which Atlas America will 

acquire all the outstanding Class B units of Atlas Energy that it does not already own (the 

“Merger”).  The Merger contemplates an all stock deal that implies value to Atlas Energy 

unitholders of approximately $14.40 per share, representing essentially no premium to 

Atlas Energy’s closing price of $14.35 per unit on the day prior to the deal’s 

announcement.  The Company also announced that it would be suspending all cash 

distributions to unitholders until the Merger is completed—thus depriving unitholders of 

this valuable aspect of their investment and providing a harbinger of things to come when 

cash inflow from the Marcellus Shale is redirected to fund Atlas America’s other 

business lines rather than being distributed to Atlas Energy’s investors.

4. Atlas America dominates and has actual control over Atlas Energy 

through, among other things, its dominant voting block, its domination of the Atlas 

Energy Board, its substantially overlapping executives and directors, and its functional 

control over Atlas Energy’s day-to-day operations and business.  As a result, Atlas 

America cannot rely on the protections of the business judgment rule and must act in 

accordance with the “entire fairness” standard.  Atlas America’s proposed Merger fails 

that test on its face.  

5. The proposed Merger offers an unfair price that significantly undervalues 

Atlas Energy, which had traded at $16.50 per unit on February 13, 2009, over $22 per 
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unit in November 2008, and over $44 per unit earlier in 2008.  The proposed Merger also 

does not offer unitholders’ a fair price for compelling them to relinquish their Atlas 

Energy holdings in exchange for an interest in an entirely different company with a 

history of paying miniscule discretionary dividends, compared to the sizeable required 

quarterly cash distribution that Atlas Energy unitholders bargained for.  Indeed, given the 

discrepancy between Atlas Energy’s most recent $0.61 per unit distribution and Atlas 

America’s $0.05 per share dividend, the nickel per share Merger “premium” is actually a 

significant discount, as it does not even fairly compensate Atlas Energy shareholders for 

the suspension of their distributions before the Merger closes.  Moreover, this transaction 

will forcibly change the nature of their investment, at an unfairly low price, and will not 

give unitholders a chance to seek a judicially set higher payout through appraisal. 

6. As a result of the foregoing, and as detailed herein, Defendants’ Merger 

proposal breaches their fiduciary duties to Atlas Energy shareholders.  In the event that 

Defendants do not cure these fiduciary breaches in response to the claims and allegations 

set forth herein, Plaintiff respectfully submits that Merger should be enjoined, the 

definitive merger agreement should be rescinded, and/or damages should be awarded to 

the proposed Class.

JURISDICTION

7. This Court has jurisdiction over this action pursuant to 10 Del. C. § 341.
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PARTIES

 A. Plaintiff

8. Plaintiff Operating Engineers Construction Industry and Miscellaneous 

Pension Fund is a unitholder of Atlas Energy and has been a unitholder of Atlas Energy 

at all material times alleged in this complaint, and will continue to be a unitholder of 

Atlas Energy through the conclusion of this litigation. 

B. Nominal Defendant

9. Nominal Defendant Atlas Energy Resources, LLC (“Atlas Energy”) is a 

Delaware limited liability company with its principal offices in Moon Township, 

Pennsylvania.  Atlas Energy develops and produces domestic natural gas and oil and, 

according to its website, is one of the largest independent energy producers in the Eastern 

United States.  Atlas Energy was formed and went public in December 2006 at an IPO 

price of $21 per unit.  It was formed ostensibly to own and operate substantially all of the 

natural gas and oil assets and the investment partnership management business of 

Defendant Atlas America, Inc., which has been in the energy industry since 1968.  Atlas 

Energy’s main business includes natural gas and oil exploration and development, and 

the sponsorship of investment partnerships to finance such exploration and development.  

It has extensive drilling operations located in the Appalachian Basin, including at least 

7,600 oil and gas wells in Pennsylvania, Ohio and Tennessee, and also operates 

significant drilling properties in northern Michigan’s Antrim Basin.   

10. Units of Atlas Energy membership interests trade on the New York Stock 

Exchange and, as of April 27, 2009, there were approximately 63 million units 
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outstanding.  Approximately 30 million units are held by defendant Atlas America.  Atlas 

America’s wholly-owned subsidiary, Atlas Energy Management, Inc. manages the 

business operations of Atlas Energy.  Prior to the announcement of the contemplated 

Merger, Atlas Energy unitholders received cash distributions each quarter (presently 

$0.61 per unit), which represented a return of invested capital to each common 

unitholder.  These distributions are tax-deferred until the units are sold or the unitholder’s 

basis goes below zero, whichever occurs first.  Upon announcing the Merger, the 

Company unilaterally suspended the distributions.

C. Defendants

11. Defendant Atlas America, Inc. (“Atlas America”) is a Delaware 

corporation that is headquartered on 712 Fifth Avenue, New York, New York.  Atlas 

America owns approximately 48% of the Class B common units and all of the Class A 

units and management incentive interests in Atlas Energy.  Atlas America also owns 

significant stakes in Atlas Pipeline Partners LP and Atlas Pipeline Holdings LP, which 

provide substantial services to Atlas Energy.  The manager of Atlas Energy – Atlas 

Energy Management, Inc. – is also a wholly-owned and controlled subsidiary of Atlas 

America.    

12. Defendant Edward E. Cohen (“E. Cohen”) is Chairman of the Board and 

Chief Executive Officer of Atlas Energy since its formation in 2006.  He has been the 

Chairman, Chief Executive Officer and President of Atlas America since its formation in 

September 2000. He has been Chairman of the Board of Resource America, Inc. (a 

publicly-traded specialized asset management company) since 1990 and was its Chief 
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Executive Officer from 1988 until 2004, and President from 2000 until 2003. In addition, 

Mr. Cohen has been Chairman of the Managing Board of Atlas Pipeline Partners GP, 

LLC, the general partner of Atlas Pipeline Partners, L.P., since its formation in 1999, and 

Chairman of the Board and Chief Executive Officer of Atlas Pipeline Holdings GP, LLC, 

the general partner of Atlas Pipeline Holdings, L.P., since its formation in January 2006.  

13. Defendant Jonathan Z. Cohen (“J. Cohen”) is the son of Edward Cohen.  J. 

Cohen has been Vice Chairman of the Board of Atlas Energy since its formation in 2006 

and has been the Vice Chairman of the Board of Atlas America since its formation in 

2000.  He has been a senior officer of Resource America since 1998, serving as the Chief 

Executive Officer since 2004, President since 2003 and a Director since 2002. J. Cohen 

has been Vice Chairman of the Managing Board of Atlas Pipeline Partners GP since its 

formation in 1999, Vice Chairman of the Board of Atlas Pipeline Holdings GP since its 

formation in 2006, and Chief Executive Officer, President and a Director of Resource 

Capital Corp. since its formation in 2005. 

14. Defendant Richard D. Weber (“Weber”) has been the President, Chief 

Operating Officer and a Director of Atlas Energy since its formation in 2006.  Mr. Weber 

served from 1997 to 2006 as Managing Director and Group Head of the Energy Group of 

KeyBanc Capital Markets, a division of KeyCorp, and its predecessor, McDonald & 

Company Securities, Inc.  As part of his duties, he oversaw the bank’s activities with oil 

and gas producers, pipeline companies and utilities, with particular expertise in the 

Appalachian Basin, where he led more than 40 transactions, including the IPOs of Atlas 
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America, Inc. and Atlas Pipeline Partners, L.P. and the sale of Viking Resources 

Corporation to Atlas America.

15. Defendant Matthew A. Jones (“M. Jones”) has been the Chief Financial 

Officer and a Director of Atlas Energy since its formation in 2006.  He has also been the 

Chief Financial Officer of Atlas America (since 2005), Atlas Pipeline Partners GP (since 

2005), and of Atlas Pipeline Holdings GP (since January 2006).  M. Jones has also served 

as a Director of Atlas Pipeline Holdings GP since February 2006.  Prior to joining the 

Atlas group of companies, M. Jones worked in the Investment Banking Group at 

Friedman Billings Ramsey, where he served as Managing Director.

16. Defendant Walter C. Jones (“W. Jones”) has been a Director of Atlas 

Energy since its formation in 2006.  He is the General Counsel and Senior Director of 

Private Equity for GRAVITAS Capital Advisors, LLC, an independent investment 

advisory firm since 2005.

17. Defendant Ellen F. Warren (“Warren”) has been a Director of Atlas 

Energy since its formation in 2006.  Warren is Founder and President of OutSource 

Communications, a marketing communications firm that serves corporate and non-profit 

clients.

18. Defendant Bruce M. Wolf (“Wolf”) has been a Director of Atlas Energy 

since its formation in 2006.  Wolf is President of Homard Holdings, LLC, a wine 

manufacturer and distributor, since 2003.  Wolf has been Of Counsel with Picadio, 

Sneath, Miller & Norton, P.C., Pittsburgh, PA, since 2003. Additionally, since 1999, Mr. 

Wolf has been a consultant in connection with energy and securities matters, conducting 
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research and providing expert testimony and litigation support. Mr. Wolf was a Senior 

Vice President of Atlas America from 1998 to 1999 and, before that, Secretary and 

General Counsel of Atlas Energy Group from 1980.

19. Defendant Jessica K. Davis (“Davis”) was appointed to the Board on 

March 23, 2009 to fill the vacancy caused by the death of Board member R. Randle 

Scarborough.  Davis is currently an associate employed with the law firm Drinker Biddle 

& Reath LLP in Philadelphia, PA. Prior to joining Drinker, Ms. Davis worked in 

corporate litigation with the law firm Stroock & Stroock & Lavan LLP in New York, 

NY.

20. The Defendants identified in paragraphs 12 through 19 are collectively 

referred to herein as the “Individual Defendants.”  By virtue of their positions as officers 

and/or directors of Atlas Energy and/or Atlas America, the Individual Defendants owe 

fiduciary duties to Plaintiff and the Class, including the unflinching obligations of good 

faith, fair dealing, loyalty, and due care.  Among these fiduciary duties are (1) the duties 

of the Board of Atlas Energy to maximize the price by securing a fair control premium 

for Atlas Energy unitholders; (2) the duties of the Board of Atlas Energy to scrupulously 

avoid conflicts of interest or divided loyalties by preferring one unitholders’ or a group of 

unitholders’ interests over another; and (3) the duties of full and complete disclosure. 

FACTUAL BACKGROUND

A. Atlas Energy’s “Pure Play” Investment Proposition

21. Atlas Energy, a publicly-traded limited liability company, is one of the 

leading natural gas and oil exploration and development companies in the Eastern United 
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States.  Atlas Energy was spun off by Atlas America in December 2006, raising capital 

from public investors for the principal purpose of developing natural gas production in 

the Marcellus Shale.  In effect, the Atlas Energy spin-off allowed Atlas America to 

finance the expenditures associated with developing the Marcellus Shale with funds 

obtained from public investors, while still maintaining functional control of the Company 

and its operations.

22. Atlas Energy’s success was buoyed by investments and capital 

expenditures that gave it inroads into what is believed to be the largest domestic natural 

gas reserve, the Marcellus Shale – a rock formation in the Appalachian belt where Atlas 

Energy has already identified 4 to 6 trillion cubic feet of untapped natural gas reserves. 

23. Atlas Energy quickly grew to become one of the leading producers in the 

Marcellus Shale, with control of over 550,000 acres, of which 275,000 acres are 

delineated at the core of the resource in Southwestern Pennsylvania.  Along with Atlas 

Energy’s success in the Marcellus Shale, its other exploitable resources in Michigan’s 

Antrim Shale, Illinois’ New Albany Shale, and Tennessee’s Chattanooga Shale were 

expanding and becoming more profitable as well.   

24. By February 25, 2009, Atlas Energy reported that its investments and big 

bets were paying off, as it posted record financial results for the full year and fourth 

quarter of 2008.  Specifically, it reported EBITDA of $312.4 million, representing year-

over-year growth of 57%, and net income of $142.8 million, a 22% increase.  Total 

revenues were $787.4 million, which represented 36% growth.       
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25. The Company’s quarterly cash dividends were also on the rise.  Dividends 

reached $0.61 per unit since the third quarter of 2008.  When the Company reported its 

year-end and fourth quarter results in February 2009, it appeared such distributions would 

continue to rise as Atlas Energy reported distributable cash flow of $207.1 million, a 61% 

increase compared to the prior year. 

26. The Company’s improving financial situation was spurred by improving 

production.  In 2008, Atlas Energy’s 34.9 billion cubic feet of natural gas and natural gas 

equivalents increased 59% over its prior year production.  Atlas Energy’s future 

production seemed to be secure as well, as it reported the addition of 838 wells, including 

95 vertical wells drilled in its core position in the Marcellus Shale.  Vast tracts of 

productive drilling land were still untapped and trillions of gallons of natural gas reserves 

were positively identified, according to the Company’s reports.  

27. Atlas Energy’s performance also appeared to give it ready access to 

additional investor funds for drilling.  Indeed, in 2008, the Company reported record 

fund-raising of $438.4 million, which was 21% higher than the Company’s previous 

record.

28. On May, 7, 2009, only eleven days after announcing the Merger, which is 

described below, the Company reported financial results for the first quarter of 2009, 

which reflected the continued strong growth and prospects for the Company’s Marcellus 

Shale operations.  As the Company’s press release stated: 

The Company generated record average natural gas and oil 

production of approximately 100.5 million cubic feet of natural 
gas equivalents (“Mmcfe”) per day for the first quarter 2009, 
including record average net daily production in Appalachia of 
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42.3 Mmcfe/d, up approximately 29% over the prior year first 
quarter.

29. Further, the Company disclosed very positive operational results related to 

the continued development of the Marcellus Shale.

30. At the May 7, 2009 conference call concerning the results released that 

day, Edward E. Cohen, the Chairman and Chief Executive Officer of both Atlas 

Americas and Atlas Energy, explained with respect to the excellent results experienced in 

the development of the Marcellus Shale: 

First, the quarter’s results, for the first three months of 2009, 
Atlas Energy generated record production of approximately 
100.5 million cubic feet gas equivalent per day.  As you would 
expect from our burgeoning Marcellus completions, average net 

daily production in Appalachia increased approximately 29% 

over the prior year’s first quarter, actually reaching a record 

42.3 million cubic feet equivalent.

31. Other Company executives were also candid about the Company’s strong 

natural gas production levels experienced in the Marcellus Shale and about the likely 

future growth of these significant advantages.  For example, as Richard D. Weber, the 

Company’s President and Chief Operating Officer, stated: “The first quarter of 2009 was 

indeed an eventful period for Atlas Energy.  We surpassed the 100 million cubic feet of 

net production for the first time in history driven by strong results from our Marcellus 

Shale program.”  Similarly, Mathew A. Jones, the Company’s Chief Financial Officer, 

noted that the record natural gas production levels during the first quarter of 2009 were 

likely to continue into the future and even increase:   

With respect to our results this quarter, record production in 
natural gas is an indication of what we believe could be a long-

term trend and ultimately an accelerating trend primarily 
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caused by our Marcellus Shale development.  Continued 

promising results most recently with our horizontal program 

causes us to be very excited about what lies ahead for our vast 

Marcellus acreage position.

B. Atlas America Controls Atlas Energy And The Merger Process

32. Based on its voting power, its shared directors, and its power and 

controlling influence at the Atlas Energy Board level, Atlas America has the ability to 

consummate a takeover deal on terms favorable to it and detrimental to the interests of 

minority Atlas Energy unitholders.  Indeed, pursuant to the LLC Operating Agreement, 

the vote of a simple majority of Atlas Energy common Class B units (approximately 48% 

owned by Atlas America, and approximately 2% owned by present officers and directors 

as a group), and Class A units (100% owned by Atlas America) will carry the day in any 

vote, including a vote on a merger.   

33. According to the Company’s proxy statements and other public filings, the 

Board and all executive officers of Atlas Energy hold their positions and are compensated 

at the pleasure Atlas America, not only through its large voting block, but also by virtue 

of the fact that an Atlas America wholly-owned subsidiary (Atlas Energy Management, 

Inc.) manages the operations and executive functions of the Company.  Thus, although 

Atlas America does not own a majority of the outstanding shares of Atlas Energy, Atlas 

America exercises “actual control” over the Company. 

34. According to Atlas Energy’s December 2006 Prospectus, Atlas Energy 

stated inter alia that “contracts between us, on the one hand, and our manager and Atlas 

America and its affiliates, on the other, will not be the result of arm’s-length 

negotiations.”  Atlas Energy unitholders are entitled to a Board that is loyal to them and 
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one that can maximize the price for their units by negotiating an arm’s length deal in the 

absence of such conflicts of interest.

35. The Atlas Energy Board, including its purportedly independent directors, 

are also controlled by the Cohens and Atlas America to such a degree their discretion 

with respect to the Merger is sterilized.  Not only are they subject to the whims of Atlas 

America’s voting strength and Atlas Energy Management, Inc.’s controlling influence, 

but according to public reports, each of the independent directors of Atlas Energy was 

promised a position on the Board of the surviving Company.  By ensuring that the 

independent directors (and only the independent directors) would retain their lucrative 

board seats in the Merger, the disinterest and independence of the Company’s Board has 

been comprised.     

C. The Atlas America Merger Transaction

36. On April 27, 2009, Atlas Energy and Atlas America jointly announced 

that they had entered into a definitive merger agreement (the “Merger Agreement”) 

whereby each Class B common unit of Atlas Energy not currently held by Atlas America 

will be converted into 1.16 shares of Atlas America stock.  In this all stock deal, expected 

to close in the second half of 2009, Atlas America will be renamed “Atlas Energy, Inc.,” 

and Atlas Energy will become a wholly-owned subsidiary. 

37. The transaction is not subject to the “majority of the minority” condition 

that has become common when controlling shareholders effectuate transactions with 

controlled companies.  As a result, its approval – which will come in a vote including 

Atlas America’s 48% voting interest and the Atlas Energy Board’s additional 2% interest 
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– is a certainty.  Moreover, Atlas Energy unitholders do not receive any appraisal rights 

or other ability to liquidate their investments at a fair price rather than participating in the 

combined company.  

38. The Company also announced that it was immediately suspending its 

payment of cash dividends, beginning with the quarterly distribution due for the first 

quarter ending March 31, 2009. 

39. To date, the Company has failed to make disclosures regarding the 

determination of the final price, what negotiations took place, the identity of the members 

of the Special Committee, and what role the Company’s Board and/or Special Committee 

to the Company’s Board played in ensuring that a fair price is realized for Atlas Energy’s 

unitholders.  Indeed, even the Special Committee’s financial advisor has not yet delivered 

a written fairness opinion, but only an oral, conditional opinion that the transaction was 

fair.  Atlas America, on the other hand, had ready access to all inside and proprietary 

information regarding the Company and its future prospects.  Absent full and complete 

disclosures, unitholders are deprived of material information necessary to assess their 

investments in the Company, and the process behind the merger is inherently unfair.

D. The Merger Consideration is Unfairly Low and Undervalues Atlas 

Energy_____________________________________________________

40. The proposed Merger offers Atlas Energy unitholders an unfair and 

inadequate price that fails to comport with the fiduciary duties of Atlas America and the 

Atlas Energy Board.  The offered Merger price does not fairly compensate unitholders for 

the significant growth in the productivity and profitability of the Company’s Marcellus 

Shale operations that the unitholders’ investment helped finance and develop.   
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41. The Merger consideration likewise fails to offer fair consideration for 

forcing unitholders, through a locked up transaction, to accept a fundamental change in 

the nature of their investment in the Company, from a Marcellus Shale-oriented natural 

gas production play with significant required cash yield to a plain vanilla equity 

investment in broader natural gas business offering a comparatively insignificant 

discretionary dividend. 

42. E. Cohen has openly acknowledged that the driving force behind Atlas 

Energy’s Merger proposal is its desire to take control of Atlas Energy’s strong growth 

position in the Marcellus Shale: 

I want to emphasize that the overwhelmingly important driver for 
the merger is Atlas’ desire, I would say obligation – Atlas’ 
obligation and desire to accelerate and expand its development 

of the Marcellus Shale, probably America's most important and 

most exciting natural gas play and an area where Atlas should be 
and we're determined that we will be the leading independent 
player.

43. E. Cohen explained that the purpose of this proposed Merger is to enable 

Atlas Resources to form a single entity that can exploit Atlas Energy’s success in the 

Marcellus Shale: 

Upon closing of the recently announced merger with Atlas 
America, Atlas Energy intends to commence horizontal 

Marcellus Shale well drilling program solely for its own 

account.  The company intends to drill at least 24 horizontal 
Marcellus Shale wells for its own account during 2010.

44. The law requires Mr. Cohen and his co-Defendants to pay a fair price for 

that privilege.  They have not offered to do so.  Atlas America (along with the Cohens, 

who serve as Chairman and Vice Chairman) stands squarely on both sides of the merger 
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transaction.  Atlas America has placed its interests, and the interests of the Cohens, above 

the interests of Atlas Energy unitholders in breach of its fiduciary duties.  

45. Given that Atlas Energy is dominated and actually controlled by Atlas 

America, the proposed Merger must be entirely fair to unitholders.  Atlas America and 

the Atlas Energy Board have a fiduciary obligation to ensure that the Merger meets this 

exacting standard of fairness, loyalty, and good faith.

46. Despite their fiduciary duties, however, Atlas America and the Board do 

not even pretend that they are offering Atlas Energy shareholders a fair premium.  The 

Merger values the remaining interest in Atlas Energy that Atlas America does not already 

own at slightly over $1.8 billion—a price that offers, at best, a negligible 0.3% premium 

to the last day closing price of Atlas Energy units prior to the deal’s announcement.  But 

this insignificant “premium” is entirely illusory and is really no premium at all.  Fast 

growing energy companies, particularly those with as impressive a set of exploitable 

resources as Atlas Energy, typically change hands at a much higher premium.  Thus, in 

actuality, the price offered by Atlas America is well below the market value of Atlas 

Energy units when the deal was announced, a view shared by industry analysts and the 

market.   

47. Indeed, the nickel per share “premium” offered in the Merger is well 

below the level that would be needed to fairly compensate unitholders for the cost of the 

Company’s suspension of quarterly cash distributions during the pendency of the Meger 

alone.  The Company’s previous quarterly cash distribution to unitholders was $0.61 per 

share and was only expected to continue increasing.    
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CLASS ACTION ALLEGATIONS

48. Plaintiff brings this action pursuant to Rule 23 of the Rules of the Court of 

Chancery, individually and on behalf of all other current holders of Atlas Energy’s Class 

B common units (except defendants herein and any persons, firm, trust, corporation or 

other entity related to or affiliated with them and their successors in interest) who are or 

will be threatened with injury arising from defendants’ wrongful actions, as more fully 

described herein (the “Class”).

49. This action is properly maintainable as a class action for the following 

reasons: 

a. The Class is so numerous that joinder of all members is 

impractical.  As of May 5, 2009, and at all relevant times herein, Atlas Energy had 

outstanding over 63 million common Class B units, held by individuals and entities too 

numerous to bring separate actions.  Over 30 million units are owned by non-Atlas 

America interests.  It is reasonable to assume that the non-Atlas America unitholders are 

geographically dispersed throughout the United States. 

b. There are questions of law and fact which are common to the Class 

and which predominate over questions affecting any individual class member.  The 

common questions include, inter alia,

    whether Atlas America, as controlling unitholder, breached its 
fiduciary duties and other common law duties to the controlled 
unitholders of Atlas Energy, by abusing its power to compel the sale of 
the Company at an unfair price;  

  whether the agreement between Atlas Energy and Atlas America is 
lawful and valid; 
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  whether Atlas Energy Directors breached their fiduciary duties and 
other common law duties by entering into the Merger Agreement;  

    whether Atlas Energy Directors put their own financial interests ahead 
of the interests of Atlas Energy’s controlled unitholders; 

    whether Atlas Energy Directors breached their fiduciary duties by 
failing to engage in any good faith negotiation to maximize the price 
for sale of the remaining units of the Company; 

 whether Atlas Energy Directors failed to make adequate disclosures 
concerning inside information that would signal to the market that 
units of Atlas Energy were worth substantially more than the $14.40 
exchange price offered by Atlas America; 

 whether the Atlas Energy Directors breached their fiduciary duties by 
ignoring or undervaluing Atlas Energy’s most valuable assets and 
accepting a unfairly-priced deal to benefit themselves and the 
controlling unitholders at the expense of the Company and its 
controlled unitholders; 

 whether the Atlas Energy Directors breached their fiduciary duties by 
agreeing to improper deal protection provisions with Atlas America, 
while at the same time seeking to advance the controlling unitholders’ 
interests above those of the controlled unitholders;

 whether the Atlas Energy Directors have fulfilled, or are capable of 
fulfilling, their fiduciary duties to Plaintiff and the other members of 
the Class, including its duties of entire fairness, fair dealing, fair price, 
loyalty, due care, and candor; and, 

 whether Atlas Energy Directors have disclosed all material facts in          
connection with the Proposed Transaction. 

c. Plaintiff is committed to prosecuting this action and has retained 

competent counsel experienced in litigation of this nature.  Plaintiff is a member of the 

Class, and Plaintiff’s claims are typical of the claims of the other members of the Class.  

Accordingly, Plaintiff is an adequate representative and will adequately protect the 

interests of the Class. 
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d. Plaintiff anticipates that there will be no difficulty in the 

management of this litigation as a class action. 

e. Atlas Energy Officers and Directors have acted on grounds 

generally applicable to the Class with respect to the matters complained of herein, 

thereby making appropriate the relief sought herein with respect to the Class as a whole. 

f. Plaintiff and the Class have suffered damages and will continue to 

suffer additional damages as a result of the acts and conduct of the Atlas Energy 

Directors alleged herein.

g. The prosecution of separate actions would create the risk of 

inconsistent or varying adjudications which would establish incompatible standards of 

conduct for the Defendants, and/or adjudications which would as a practical matter be 

dispositive of the interests of other members of the Class. 

CLAIMS FOR RELIEF

COUNT I

(Class Action Claim For Breaches of Fiduciary Duties Against Atlas America) 

50. Plaintiff repeats and realleges each and every allegation above as if set 

forth in full herein. 

51. Atlas America (as controlling shareholder) owes the Class the utmost 

fiduciary duties of due care, good faith, and loyalty.  Atlas America also owes the Class 

the duty to disclose all facts material to Atlas Energy unitholders’ interests as unitholders, 

and the merger consideration proposed by Atlas America. 
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52. As the controlling unitholder of Atlas Energy, Atlas America’s financial 

interests are directly adverse to the financial interests of Atlas Energy’s controlled 

unitholders in connection with Atlas America’s offer to acquire all Atlas Energy units 

that it does not own.  Atlas America wants to pay the lowest possible price to purchase 

the remaining units of the Company.  The Class of controlled unitholders wants to obtain 

the maximum value for their units.  

53. Atlas America must, but has not, acted in accordance with Delaware’s 

stringent “entire fairness” standard in connection with its attempted buyout of Atlas 

Energy’s controlled  minority shareholders.  Under this standard, Atlas America must 

(but cannot) establish that the buyout is the result of a fair process that returns a fair price 

to the controlled minority.  Atlas America’s proposed merger consideration is inadequate, 

and unfair, and since Atlas America has dominated and controlled the process, effectively 

controlling the Boards of both merging entities and/or stripping it of its powers, Atlas 

America has breached its fiduciary duties. 

54. Atlas America (as controlling unitholder) has failed to fulfill its fiduciary 

duties in the proposed merger/sale of control of Atlas Energy.

55. Plaintiff and the Class have been harmed by these breaches of fiduciary 

duty, as this transaction is their only chance to capture an adequate and fair control 

premium.  Atlas America and the Atlas Energy Board are attempting to squander that 

chance.

56. Plaintiff and the Class have no adequate remedy at law.
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COUNT II

(Class Claim For Breaches of Fiduciary Duty Against The Atlas Energy Board) 

57. Plaintiff repeats and realleges each and every allegation above as if set 

forth in full herein.

58. The Atlas Energy Directors owe the Class the utmost fiduciary duties of 

due care, good faith, and loyalty.

59. The Atlas Energy Directors have breached those fiduciary duties by 

entering into an improper agreement, or series of agreements, whereby the Atlas Energy 

Board has ceded control over any merger process or negotiation with Atlas America to 

Atlas America, as the controlling unitholder, or to the Cohens who dominate and control 

the Board. 

60. The Atlas Energy Board is obligated by its fiduciary duties to maximize 

the price paid for Atlas Energy units in connection with the merger/sale of control 

transaction, and is bound by the entire fairness standard to ensure that any merger with a 

controlling shareholder is accomplished by a fair process that returns a fair price.  The 

Atlas Energy Board has breached these duties. 

61. Plaintiff has no adequate remedy at law. 

RELIEF REQUESTED

WHEREFORE, Plaintiff demands judgment follows: 

(a)  Enjoining Atlas America’s merger/acquisition of Atlas Energy; 

(b) Awarding the Class compensatory damages, together with pre- and 

post-judgment interest; 
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(c) Finding Atlas America and the Atlas Energy Directors liable for 

breaching their fiduciary duties to the Class and the Company; 

(d)  Awarding Plaintiff the costs and disbursements of this action, 

including attorneys’, accountants’, and experts’ fees; and

(f)  Awarding such other and further relief as is just and equitable. 

Dated: May 13, 2009  Respectfully submitted, 
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