
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

LOUISIANA MUNICIPAL POLICE 
EMPLOYEES’ RETIREMENT SYSTEM, on 
behalf of itself and all other similarly situated 
shareholders of Landry’s Restaurants, Inc., and 
derivatively on behalf of nominal defendant 
Landry’s Restaurants, Inc., 
 
   Plaintiff, 
 v. 
 
TILMAN J. FERTITTA, STEVEN L. 
SCHEINTHAL, KENNETH BRIMMER, 
MICHAEL S. CHADWICK, MICHAEL 
RICHMOND, JOE MAX TAYLOR, FERTITTA 
HOLDINGS, INC., FERTITTA ACQUISITION 
CO., RICHARD LIEM, FERTITTA GROUP, 
INC. and FERTITTA MERGER CO. 
 
   Defendants, and 
 
LANDRY’S RESTAURANTS, INC., 
 
   Nominal Defendant. 

  
 
 
 
 
 
 
 
    C.A. No. 4339-VCL 
 
 

 
 

 

ORDER AND FINAL JUDGMENT WITH RESPECT TO DISMISSAL AND 
SETTLEMENT OF COUNTS I, II, III AND IX OF THE COMPLAINT 

A hearing having been held before this Court on October 6, 2010, pursuant to this Court’s 

Order dated July 26, 2010 (the “Scheduling Order”), upon a Stipulation and Agreement of 

Settlement of Remaining Claims dated July 23, 2010 (the “Stipulation”), filed in the above-

captioned action (the “Action”), which (along with the defined terms therein) is incorporated 

herein by reference; it appearing that due notice of said hearing has been given in accordance 

with the aforesaid Scheduling Order; the respective Parties having appeared by their attorneys of 

record; the Court having heard and considered evidence in support of the proposed Settlement set 

forth in the Stipulation; the attorneys for the respective Parties having been heard; an opportunity 

to be heard having been given to all other persons requesting to be heard in accordance with the 

 
 



Scheduling Order; the Court having determined that notice to the 2008 Transaction Subclass and 

was adequate and sufficient; and the entire matter of the proposed Settlement having been heard 

and considered by the Court; 

IT IS ORDERED, ADJUDGED AND DECREED THIS ____ DAY OF 

____________ 2010 AS FOLLOWS: 

1. The Notice of Proposed Settlements of Shareholder Litigation, Settlement 

Fairness Hearing, and Applications for Attorneys’ Fees and Reimbursement of Litigation 

Expenses (the “Notice”) and the Summary Notice of Proposed Settlements of Shareholder 

Litigation, Settlement Fairness Hearing, and Applications for Attorneys’ Fees and 

Reimbursement of Litigation Expenses (the “Summary Notice”) has been provided to the 2008 

Transaction Subclass pursuant to and in the manner directed by the Scheduling Order; proof of 

mailing and publication of notice was filed with the Court; and full opportunity to be heard has 

been offered to all Parties and the 2008 Transaction Subclass.  The form and manner of notice is 

hereby determined to have been the best notice practicable under the circumstances and to have 

been given in full compliance with each of the requirements of due process, Delaware Court of 

Chancery Rule 23, and applicable law, and it is further determined that all members of the 2009 

Transaction Subclass are bound by this Order. 

2. For purposes of the Settlement, the Court finds that the Action is a proper class 

action pursuant to Delaware Court of Chancery Rules 23(a), 23(b)(1) and 23(b)(2) and hereby 

finally certifies the 2008 Transaction Subclass as consisting of: 

All persons and entities who held shares of Landry’s common stock at any point 
between September 17, 2008 and January 11, 2009, inclusive.  Excluded from the 
2008 Transaction Subclass are:  Defendants; members of the immediate families 
of each of the Individual Defendants; all directors, officers, parents, subsidiaries 
and affiliates of Landry’s and the Fertitta Entities; any person, firm, trust, 
corporation or entity in which any Defendant has or had a controlling interest or 
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which is related to or affiliated with any of the Defendants; and the legal 
representatives, heirs, successors-in-interest or assigns of any such excluded 
party. 

3. Based on the record in the Action, the 2008 Transaction Subclass satisfies the 

provisions of Delaware Court of Chancery Rules 23(a), 23(b)(1) and 23(b)(2).  Specifically, this 

Court finds that (a) the 2008 Transaction Subclass is so numerous that joinder of all members 

thereof is impracticable; (b) there are questions of law and fact common to the 2008 Transaction 

Subclass; (c) the claims of the Class Representative are typical of the claims of the 2008 

Transaction Subclass; (d) the Class Representative and Class Counsel have and will fairly and 

adequately represent the interests of the 2008 Transaction Subclass; (e) the prosecution of 

separate actions by individual members of the 2008 Transaction Subclass would create a risk of 

inconsistent adjudications which would establish incompatible standards of conduct for 

Defendants, and, as a practical matter, the disposition of Counts I, II, III and IX of the Complaint 

would influence the disposition of any pending or future identical cases brought by other 

members of the 2008 Transaction Subclass; and (f) Defendants have allegedly acted or refused to 

act on grounds generally applicable to the 2008 Transaction Subclass, thereby making 

appropriate final injunctive relief or corresponding declaratory relief with respect to the 2008 

Transaction Subclass as a whole. 

4. For purposes of the Settlement, Plaintiff Louisiana Municipal Police Employees’ 

Retirement System is finally appointed as Class Representative, and Plaintiff’s Counsel, 

Bernstein Litowitz Berger & Grossmann LLP and Grant & Eisenhofer P.A., are finally appointed 

as Class Counsel pursuant to Delaware Court of Chancery Rule 23.   

5.  The Settlement is found to be fair, reasonable and adequate and in the best 

interests of Plaintiff and the 2008 Transaction Subclass.  The Parties to the Stipulation are hereby 
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authorized and directed to comply with and to consummate the Settlement in accordance with the 

terms and provisions of the Stipulation. 

6. Counts I, II, III and IX of the Complaint are hereby dismissed with prejudice as 

against the Defendants.  

7. As provided in the Stipulation, “Settled Claims” means any and all claims, debts, 

demands, rights or causes of action or liabilities whatsoever (including, but not limited to, any 

claims for damages, interest, attorneys’ fees, expert or consulting fees, and any other costs, 

expenses or liability whatsoever), whether based on federal, state, local, statutory or common 

law or any other law, rule or regulation, whether fixed or contingent, accrued or un-accrued, 

liquidated or un-liquidated, at law or in equity, matured or un-matured, whether class, individual 

or derivative in nature, including both known claims and Unknown Claims, (i) that have been 

asserted in any count of the Complaint or (ii) that could have been asserted in any forum by 

Plaintiff (on behalf of itself and/or Landry’s) or any 2008 Transaction Subclass Member which 

(even in part) arise out of or are based upon the allegations, transactions, facts, matters or 

occurrences, representations or omissions giving rise to any count of the Complaint and which 

(even in part) arise out of Plaintiff’s or the 2008 Transaction Subclass Members’ status as 

stockholders, buyers, or sellers of Landry’s common stock at any point between September 17, 

2008 and January 11, 2009, inclusive (except for claims to enforce the Settlement).   

8. As provided in the Stipulation, “Released Parties” means any and all of the 

Defendants, their past or present subsidiaries, parents, successors and predecessors, officers, 

directors, agents, employees, counsel, insurers, and any person, firm, trust, corporation, officer, 

director or other individual or entity in which any Defendant has a controlling interest or which 
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is related to or affiliated with any of the Defendants, and the legal representatives, heirs, 

successors in interest or assigns of the Defendants.  

9. As provided in the Stipulation, “Settled Defendants’ Claims” means any and all 

claims, debts, demands, rights or causes of action or liabilities whatsoever (including, but not 

limited to, any claims for damages, interest, attorneys’ fees, expert or consulting fees, and any 

other costs, expenses or liability whatsoever), whether based on federal, state, local, statutory or 

common law or any other law, rule or regulation, whether fixed or contingent, accrued or un-

accrued, liquidated or un-liquidated, at law or in equity, matured or un-matured, including both 

known claims and Unknown Claims, that have been or could have been asserted in any forum by 

the Defendants or any of them or the successors and assigns of any of them against Plaintiff or 

any of the 2008 Transaction Subclass Members or their attorneys, which (even in part) arise out 

of or are based upon the allegations, transactions, facts, matters or occurrences, representations 

or omissions giving rise to any count of the Complaint and which (even in part) arise out of 2008 

Transaction Subclass Members’ status as stockholders, buyers, or sellers of Landry’s common 

stock at any point between September 17, 2008 and January 11, 2009, or which arise out of or 

relate in any way to the institution, prosecution, or settlement of the Action (except for claims to 

enforce the Settlement). 

10. As provided in the Stipulation, “Unknown Claims” means any Settled Claims that 

Plaintiff or any of the other 2008 Transaction Subclass Member does not know or suspect exists 

in his, her or its favor at the time of the release of the Settled Claims as against the Released 

Parties, and any Settled Defendants’ Claims that any Defendant does not know or suspect to exist 

in his, her or its favor at the time of the release of the Settled Defendants’ Claims as against 

Plaintiff, the other 2008 Transaction Subclass Members and their counsel, including without 
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limitation those claims which, if known, might have affected the decision to enter into, or not 

object to, this Settlement.  With respect to the Settled Claims and the Settled Defendants’ 

Claims, the Parties stipulate and agree that Plaintiff and Defendants shall expressly waive, and 

each of the other 2008 Transaction Subclass Members shall be deemed to have waived and by 

operation of the Judgment shall have expressly waived, any and all provisions, rights and 

benefits conferred by or under Cal. Civ. Code § 1542 or any other law of the United States or 

any state or territory of the United States, or principle of common law, which is similar, 

comparable or equivalent to Cal. Civ. Code § 1542, which provides:  

A general release does not extend to claims which the 
creditor does not know or suspect to exist in his or her favor at the 
time of executing the release, which if known by him or her must 
have materially affected his or her settlement with the debtor. 

Plaintiff and Defendants acknowledge, and the other 2008 Transaction Subclass Members by 

operation of law shall be deemed to have acknowledged, that the inclusion of Unknown Claims 

in the definition of Settled Claims and Settled Defendants’ Claims was separately bargained for 

and was a key element of the Settlement. 

11. Plaintiff and the 2008 Transaction Subclass Members, on behalf of themselves, 

their heirs, executors, administrators, predecessors, successors and assigns, shall release, waive, 

discharge and dismiss any and all Settled Claims, and shall forever be barred and enjoined from 

instituting, commencing or prosecuting any and all Settled Claims, against all Released Parties. 

12. Defendants on behalf of themselves and the other Released Parties, shall release, 

waive, discharge and dismiss any and all Settled Defendants’ Claims, and shall forever be barred 

and enjoined from instituting, commencing or prosecuting any and all Settled Defendants’ 

Claims, against Plaintiff, the 2008 Transaction Subclass Members and their counsel. 
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13. Neither this Stipulation, the Settlement, this Order and Final Judgment, nor any of 

their terms and provisions, nor any of the negotiations, discussions or proceedings in connection 

therewith, shall be deemed or constitute a presumption, concession or an admission by any Party 

of any fault, liability or wrongdoing by any of them, and shall not be interpreted, construed, 

deemed, involved, offered or received in evidence or otherwise used by any person in the Action 

or in any other action or proceeding, whether civil, criminal or administrative, except in 

connection with any proceeding to enforce the terms of the Stipulation. 

14. A separate order shall be entered regarding Plaintiff’s Counsel’s application for 

attorneys’ fees and expenses as allowed by the Court.  Such order shall not disturb or affect any 

of the terms of this Order and Final Judgment. 

15. The Court hereby finds that the proposed Plan of Allocation of the Net Settlement 

Fund, as set forth in the Notice, is in all respects, fair and reasonable, and the Court hereby 

approves the Plan of Allocation.  The Court hereby finds that the formula for the calculation of 

the claims of Claimants that is set forth in the Notice provides a fair and reasonable basis upon 

which to allocate among 2008 Transaction Subclass Members the proceeds of the Settlement 

Fund established by the Stipulation, with due consideration having been given to administrative 

convenience and necessity.  The parties to the Stipulation are hereby directed to consummate and 

perform the terms of the Plan of Allocation. 

16. Without affecting the finality of this Order and Final Judgment, jurisdiction is 

hereby retained by this Court for the purpose of protecting and implementing the Stipulation and 

the terms of this Order and Final Judgment, including the resolution of any disputes that may 

arise with respect to the effectuation of any of the provisions of the Stipulation; the allowance, 

disallowance or adjustment of any Class Member’s claim on equitable grounds and any award or 
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distribution of the Settlement Fund; the disposition of the Settlement Fund; hearing and 

determining Plaintiff’s Counsel’s application for attorneys’ fees and expenses; and for the entry 

of such further orders as may be necessary or appropriate in administering and implementing the 

terms and provisions of the Settlement and this Order and Final Judgment. 

17. There is no just reason for delay in the entry of this Order and Final Judgment and 

immediate entry by the Register in Chancery is expressly directed pursuant to Delaware Court of 

Chancery Rule 54(b). 

  
 
_______________________________ 
        Vice Chancellor 
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