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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

  
THE DEPARTMENT OF THE TREASURY 
OF THE STATE OF NEW JERSEY AND ITS 
DIVISION OF INVESTMENT, on behalf of 
itself and all others similarly situated, 

 
Plaintiff, 

v. 

CLIFFS NATURAL RESOURCES INC., 
JOSEPH CARRABBA, LAURIE BRLAS, 
TERRY PARADIE, and DAVID B. BLAKE, 

 
Defendants. 

 

Civ. A. No. 14-CV-1031-DAP 
 
Judge Dan Aaron Polster 

Magistrate Judge Greg White 

 

 

DEFENDANTS’ MOTION UNDER RULE 12(F) TO STRIKE CERTAIN 
ALLEGATIONS FROM THE SECOND AMENDED COMPLAINT 

Defendants Cliffs Natural Resources, Inc., Joseph Carrabba, Laurie Brlas, Terrance 

Paradie, and David B. Blake (collectively, the “Defendants”) together move this Court, pursuant 

to Federal Rule of Civil Procedure 12(f), for an order striking the allegations based on the 

statements of confidential witnesses (“CW”) 2, 7, 18, and 29 contained in paragraphs 38, 66, 67, 

68, 83, 87, 114, 115, 116, 117, 142(a)(iii), 142(e)(ii), and 142(f)(ii) (the “Challenged 

Allegations”) of the Second Amended Class Action Complaint (“SAC”).   

The Challenged Allegations are set forth in Appendix A to this motion.   

The reasons supporting of the motion are explained in detail in the accompanying 

memorandum of law and further supported by declarations signed by each of CWs 2, 7, 18, and 

29. 
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Dated:   May 15, 2015 /s/ John M. Newman, Jr. 
John M. Newman, Jr. (0005763)  
Geoffrey J. Ritts (0062603) 
Adrienne Ferraro Mueller (0076332) 
Brett W. Bell (0089168) 
JONES DAY 
901 Lakeside Avenue 
Cleveland, Ohio 44114-1190 
Telephone: 216.586.3939 
Facsimile:  216.579.0212 
jmnewman@jonesday.com 
gjritts@jonesday.com 
afmueller@jonesday.com 
bwbell@jonesday.com 
 
Attorneys for Defendants Cliffs Natural 
Resources Inc., Joseph Carrabba, Laurie Brlas, 
Terry Paradie, and David B. Blake 
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CERTIFICATE OF SERVICE 
 

I hereby certify that the foregoing Defendants’ Motion Under Rule 12(f) to Strike Certain 

Allegations From the Second Amended Complaint, and the accompanying Memorandum in 

Support, have been filed electronically this 15th day of May, 2015.  Notice of this filing will be 

sent by operation of the Court’s electronic filing system to all parties indicated on the electronic 

record.  Parties may access this filing through the Court’s electronic system. 

 

 

/s/ John M. Newman, Jr. _______________ 
One of the Attorneys for Defendants Cliffs 
Natural Resources Inc., Joseph Carrabba, 
Laurie Brlas, Terry Paradie, and David B. 
Blake 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

  
THE DEPARTMENT OF THE TREASURY 
OF THE STATE OF NEW JERSEY AND ITS 
DIVISION OF INVESTMENT, on behalf of 
itself and all others similarly situated, 

 
Plaintiff, 

v. 

CLIFFS NATURAL RESOURCES INC., 
JOSEPH CARRABBA, LAURIE BRLAS, 
TERRY PARADIE, and DAVID B. BLAKE, 

 
Defendants. 

 

Civ. A. No. 14-CV-1031-DAP 
 
Judge Dan Aaron Polster 

Magistrate Judge Greg White 

 

 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTION 
UNDER RULE 12(f) TO STRIKE 

CERTAIN ALLEGATIONS FROM THE SECOND AMENDED COMPLAINT 

 
Dated:  May 15, 2015  John M. Newman, Jr. (0005763)  

Geoffrey J. Ritts (0062603) 
Adrienne Ferraro Mueller (0076332) 
Brett W. Bell (0089168) 
JONES DAY 
901 Lakeside Avenue 
Cleveland, Ohio 44114-1190 
Telephone: 216.586.3939 
Facsimile:  216.579.0212 
jmnewman@jonesday.com 
gjritts@jonesday.com 
afmueller@jonesday.com 
bbell@jonesday.com 
 
Attorneys for Defendants Cliffs Natural 
Resources Inc., Joseph Carrabba, Laurie 
Brlas, Terry Paradie, and David B. Blake 
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This motion to strike under Rule 12(f) seeks to remedy material misstatements attributed 

to four anonymous witnesses (“CWs”) in the Second Amended Complaint (“Complaint” or 

“SAC”).  These individuals were not in positions to know what Plaintiff suggests they knew, and 

having seen what is attributed to them in Plaintiff’s filings, including the SAC, they have 

provided signed declarations disowning central elements of the SAC’s allegations (“Challenged 

Allegations”) and confirming that their conversations with plaintiff’s representative (“Plaintiff’s 

Investigator”) have been twisted into something utterly unreflective of what they said or sought 

to convey.  The Challenged Allegations should accordingly be stricken. 

In the motion to dismiss filed contemporaneously with this motion to strike, Defendants1 

demonstrate defects in the SAC that compel its dismissal.  An order granting this motion to 

strike, although by no means essential to a grant of the motion to dismiss, would help unclutter 

the Court’s path to that conclusion. 

THE CONTEXT 

The Private Securities Litigation Reform Act (“PSLRA”), enacted in 1995, erected strong 

protections against unwarranted securities lawsuits—such as those based on unfulfilled 

expectations and other hindsight assertions, or that otherwise lack substantial indicia that fraud 

was afoot.  Key PSLRA provisions materially heightened the bar for securities complaints to 

survive dismissal, out of a recognition that the traditional review tools under Rules 9(b) and 

12(b)(6) had not been weeding out meritless allegations or preventing complaints from being 

pursued on a fraud-by-hindsight basis in hopes that large damage numbers would force in 

terrorem settlements even when the underlying merits were weak or non-existent.   

The toughened threshold has had a significant real-world effect.  Substantial percentages 

                                                 
1 Defendants are Cliffs Natural Resources Inc. (“Cliffs”) and four former executive officers of Cliffs:  
Joseph Carrabba, Laurie Brlas, David Blake and Terry Paradie. 
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of securities class-action complaints are now dismissed on the pleadings—in some years over 

50%—and a further substantial portion get resolved by agreement while motions to dismiss are 

pending.  Recent research has found that fully 41% of securities class action complaints filed 

from the enactment of the PSLRA to 2013 were dismissed, while securities class actions filed 

from 2008 to 2011 were dismissed more than half the time.  Cornerstone Research, “Securities 

Class Action Filings—2014 Year in Review,” at 12-13.2  Of those not dismissed, another 27% 

settled while a motion to dismiss was pending, reflecting recognition by plaintiffs of the 

substantial risks the PSLRA poses for them at the motion-to-dismiss stage.  Cornerstone 

Research, “Securities Class Action Settlements—2014 Review and Analysis,” at 20.3 

The PSLRA’s requirements have pushed the plaintiffs’ bar to greater lengths to cobble 

together complaints that might have a hope of surviving dismissal.  One tactic has been the use 

of anonymous “confidential witnesses” to try to create an appearance of particularity in the 

allegations or an inference of guilty knowledge by defendants.  But that tactic is readily subject 

to abuse, and has been roundly criticized.  Given the secretive and unattributed nature of the 

allegations, and the handsome fees a plaintiffs’ lawyer might hope to gain from merely getting 

past a motion to dismiss (since securities class actions very rarely go the distance), there is 

powerful incentive to distort or misrepresent what a CW supposedly said or knew.  No less an 

authority than Judge Richard Posner has identified CWs as “a gimmick for obtaining discovery 

costly to the defendants and maybe forcing settlement or inducing more favorable settlement 

terms.” City of Livonia Emps. Ret. Sys. v. Boeing Co., 711 F.3d 754, 759 (7th Cir. 2013). 

                                                 
2 https://www.cornerstone.com/GetAttachment/52bfaa16-ff84-43b9-b7e7-8b2c7ab6df43/Securities-Class-
Action-Filings-2014-Year-in-Review.pdf 
3 https://www.cornerstone.com/GetAttachment/701f936e-ab1d-425b-8304-8a3e063abae8/Securities-
Class-Action-Settlements-2014-Review-and-Analysis.pdf 
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PLEADING BACKGROUND 

This action alleges securities fraud in connection with Cliffs’ announced plans for 

operating and expanding Bloom Lake, a newly-acquired iron-ore mining site, and its 

expectations of future dividend levels.  Struggling for a way to hang on in the face of the 

PSLRA’s exacting standard—to overcome, in the words of the Sixth Circuit, the “elephant-sized 

boulder blocking” its path,4 Plaintiff sought out anonymous sources, and ended up proffering 28 

of them in the first Amended Complaint (“FAC”).  Of these, fully 10 have now been abandoned 

in the SAC, with one new source added, CW 29.  

The motion addresses four of the sources, CWs 2, 7, 18 and 29.  Allegations about two of 

the four—CWs 7 and 18—were the subject of an earlier motion to strike directed at the FAC.  

The SAC modifies the allegations as to these two CWs in certain half-hearted respects, but 

critical distortions remain and must be addressed.5  Attributions to a third source, CW 2, who 

was also cited in the FAC, are now added to the challenge, as are attributions to CW 29.   

Each of these CWs has voluntarily provided at least one signed declaration to make the 

record right, giving a first-hand account of how Plaintiff has misrepresented and distorted the 

information he/she provided.  See Exs. A, B, C (CW 7 Decls., First, Second and Third); Exs. D, 

E (CW 18 Decls., First and Second); Ex. F (CW 2 Decl.); Ex. G (CW 29 Decl.).6  Their 

                                                 
4 Ansfield v. Omnicare, Inc. (In re Omnicare, Inc. Sec. Litig.), 769 F.3d 455, 461 (6th. Cir. 2014). 
5 Allegations about yet an additional source, CW 17, were also challenged via motion to strike from the 
FAC.  Plaintiff has removed the challenged attributions for this source (having to do with costs, budgets 
and due diligence at Bloom Lake) from the new complaint, leaving CW 17’s role in the SAC 
inconsequential and thus unworthy of further attention under Rule 12(f).  Of course, it should not have 
taken a motion to strike for those allegations to be omitted. 
6  The declarations are submitted in a separate compendium and consist of copies of those submitted in 
connection with the original motion for CWs 7 (Exhibits A and B) and 18 (Exhibit D), as well as short 
additional declarations for each of them referencing the SAC (Exhibits C and E, respectively), and  
declarations by CW 2 (Exhibit F) and CW 29 (Exhibit G). To preserve their confidentiality, the CWs’ 
declarations have been filed in redacted form.  By separate motion, Defendants seek the Court’s approval 
to file unredacted copies under seal. 
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statements confirm that significant information attributed to him/her and used by Plaintiff to feed 

its case is inaccurate—due to misquotation, yanking from context, embellishment and/or 

ignoring other information to make improper inferences and conclusions.  (CW 7 First Decl. ¶ 3, 

Third Decl. ¶  2; CW 18 First Decl. ¶ 3, Second Decl. ¶ 3; CW 2 Decl. ¶ 3; CW 29 Decl. ¶ 3.)  

This circumstance not only undermines the SAC with respect to these secret sources but also 

puts in serious doubt the reliability of the attributions to all the other CWs.   

Thus, in the initial round of briefing, Plaintiff acknowledged CW 7 as a primary source 

for allegations targeting falsity of the Company’s statements about price modeling for Bloom 

Lake and stress testing the increased dividend.  That role is assigned to her in the SAC as well.  

Plaintiff still wants the Court to see a false picture of the reach and significance of her actual job 

activities, in which her experience with price modeling was for tax purposes on a project in 

Australia that required analysis of data, including of a predecessor company, going back a 

decade prior to the Class Period and unrelated to the dividend or Bloom Lake.  Despite CW 7’s 

repeated attempts to disavow the allegations regarding Bloom Lake and the dividend, originally 

on her own and then later through formal filings in connection with proceedings on the FAC, 

Plaintiff stubbornly clings to key features connected to CW 7 that now reappear in the SAC. 

CWs 2, 18 and now also 29 have been similarly victimized.  Given the substantial 

demotion of CW 17 in the SAC, CW 2 is likely to loom larger in Plaintiff’s hopes of sustaining 

the pleading.  He is portrayed as having involvement in and knowledge about Phase I operational 

matters, such as costs and budgetary items, when in fact he had no such thing but rather was a 

geologist whose role was to oversee exploration and drilling for expanded or new ore deposits.7   

                                                 
7 Not only that, but Joseph Kraft, a mining engineer who the SAC suggests was a secondhand source of at 
least some information to CW 2, is himself not even listed in Plaintiff’s initial disclosures as likely to 
have information it may use to support its claims. 

Case: 1:14-cv-01031-DAP  Doc #: 69-1  Filed:  05/15/15  5 of 17.  PageID #: 1635



 

NAI-1500337061v4 -5- 

CW 18’s job description and knowledge source have been modestly adjusted in the SAC 

under the duress of the original motion to strike.  But he is still wrongly offered up as 

“opin[ing]” on issues (rail) outside his discipline (IT) and mission (placement of employee 

clock-in terminals) for the one time he visited Bloom Lake, even though he told Plaintiff’s 

Investigator before the suit was filed that he had had no involvement in the mine’s operations.8   

CW 29, the lone new source in the SAC, was a low level financial analyst but is put forth 

as an authority on Bloom Lake’s ore body and design capacity, and on whether the project could 

ever achieve its production and cost goals. 

Plaintiff did not show to any of these secret sources, in advance, what it proposed to 

attribute to them in the SAC, to be sure of its accuracy and contextual fairness before spreading it 

on the Court record.  Among the many troubling questions wafting up from this course of 

conduct is:  Why not?  There is no acceptable answer to that question.  There is also no excuse 

for Plaintiff’s behavior.  The proper remedy is to strike the offending portions of the SAC. 

ARGUMENT 

The Court “may strike from a pleading an insufficient defense or any redundant, 

immaterial, impertinent, or scandalous matter.”  Fed. R. Civ. P. 12(f).  This remedial power is 

subject to the ‘“liberal discretion”’ of the Court, see In re Keithley Instruments, Inc. Deriv. Litig., 

599 F. Supp. 2d 908, 911 (N.D. Ohio 2009), and is often used at the pleading stage.  See Graves 

v. Mahoning Cnty., No. 4:10cv2821, 2011 WL 3703950, at *2 (N.D. Ohio Aug. 23, 2011). 

I. Anonymous Sources Are Recognized As Inherently Open To Question. 

Courts, including the Sixth Circuit, have become deeply skeptical of secret witness 

allegations.  Anonymity creates substantial risk that the allegations—which commonly (and 
                                                 
8 Moreover, although Bernard Noel, a Bloom Lake IT employee from whom the SAC suggests CW 18 
heard secondhand comments and opinions, is listed in Plaintiff’s initial disclosures, the SAC avoids Mr. 
Noel as a source, choosing instead to stick with what is at best hearsay from CW 2. 

Case: 1:14-cv-01031-DAP  Doc #: 69-1  Filed:  05/15/15  6 of 17.  PageID #: 1636



 

NAI-1500337061v4 -6- 

here) are re-recitations of purported oral exchanges with “investigators” assigned to build a 

record supporting a point—lack context, are embellished, are at least partially made up or are 

otherwise unreliable.  E.g.,  In re Diebold, Inc. Sec. Litig., No. 5:05cv2873, 2008 WL 3927467, 

at *7 (N.D. Ohio Aug. 22, 2008), (observing that it may be that such purported sources ‘“are 

lying [or] they don’t even exist.”’), aff’d sub nom. Konkol v. Diebold, 590 F.3d 390 (6th Cir. 

2009) (citation omitted).9  These concerns make it essential that any abuses of the process be 

dealt with under Rule 12(f).  Cf. Campo v. Sears Holdings Corp., 371 F. App’x 212, 216 n.4 (2d 

Cir. 2010) (Summary Order) (affirming dismissal of securities fraud complaint after district court 

disregarded allegations attributed to recanting CWs).   

II. The Challenged Allegations Are Unreliable, Immaterial And Impertinent. 

Allegations that lack any “indicia of reliability” are immaterial and impertinent and thus 

strikeable under Rule 12(f).  Porter v. Fairbanks Cap. Corp., No. 01-C-9106, 2003 WL 

21210115, at *7 (N.D. Ill. May 21, 2003); see Moore v. UPS Co. of Del., No. 11-CV-619, 2013 

WL 3197660, at *1 (M.D. La. June 21, 2013) (striking for lack of reliability).10  Here, the 

Challenged Allegations are indisputably unreliable.  Courts in the Sixth Circuit require 

confidential witness statements to describe with sufficient particularity the witness’s personal 

knowledge of the facts alleged.  See Ley, 543 F.3d at 811 (citing Higginbotham v. Baxter Int’l 

Inc., 495 F.3d 753, 757 (7th Cir. 2007)); Konkol, 590 F.3d at 399-401.  Where CWs themselves 

disavow and contradict a plaintiff’s assertions of their alleged personal knowledge, courts have 

found them to be unreliable and immaterial under the standards of the PSLRA.  See Campo v. 

                                                 
9 For this reason, allegations sourced to CWs “must be discounted and usually that discount will be 
steep.”  Ley v. Visteon Corp., 543 F.3d 801, 811 (6th Cir. 2008) (internal quotation marks omitted).   
10 Cf. Decker v. Kraftsow (In re Craftmatic Sec. Litig.), 890 F.2d 628, 644 (3d Cir. 1989) (allegations 
that are unreliable are immaterial as a matter of law); In re Diebold, 2008 WL 3927467, at *7 (refusing to 
credit CWs’ statements owing to their lack of reliability). 
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Sears Holding Corp., 635 F. Supp. 2d 323, 330 (S.D.N.Y. 2009) (refusing to consider CWs’ 

statements in complaint that were not corroborated by the CWs during depositions), aff’d, 371 F. 

App’x 212 (2d Cir. 2010) (Summary Order); City of Livonia Emps. Ret. Sys. v. Boeing Co., No. 

09-C-7143, 2011 WL 824604, at *5 (N.D. Ill. Mar. 7, 2011) (finding that material attributed to a 

CW, when contradicted by the CW’s deposition testimony and affidavit, “should not have been 

considered at all”), aff’d in part, vacated in part, 711 F.3d 754 (7th Cir. 2013); Applestein v. 

Medivation, Inc., 861 F. Supp. 2d 1030, 1038 (N.D. Cal. 2012) (“[CW] statements in the 

[complaint] are unreliable because they contradict statements made by the same group of 

witnesses in the [prior complaint].”). 

The Challenged Allegations have been discredited by the purported sources’ later 

declarations, and are immaterial and impertinent on their face.  The statements attributed to CW 

7 in the SAC, as with the FAC, are presented as if they deal with price modeling applicable to  

Bloom Lake and stress testing for the dividend, when in fact they describe work on an unrelated 

Australian tax project.  Point IV.A., below.  The attributions to CW 18 still make him seem as if 

he can speak knowledgeably on rail issues and their impact at Bloom Lake, when he lacks the 

capacity to do so and at best is just reflecting casual comments by a fellow IT worker.  Point 

IV.B., below.  The statements put in the mouth of CW 2 on operational cost and budget issues 

are similarly outside his ken, as a geologist who was looking for more ore and neither assigned to 

assess, nor actually involved in assessing, mine operations or plans.  Point IV.C., below.  CW 29, 

a last minute rescue effort, is advanced as confirming design and operational matters outside and 

above his narrow function as a financial analyst.  Point IV.D., below.  All these allegations are 

immaterial and impertinent and unreliable, provide no support for the claims of fraud advanced 

by Plaintiff, and should be stricken. 
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III. The Challenged Allegations Are Scandalous Under Rule 12(f). 

The baseless accusations of fraudulent behavior by Defendants should also be stricken 

because they are scandalous under Rule 12(f).  See, e.g., Smith v. Giant Eagle, Inc., No. 2:10-cv-

1644, 2011 WL 1706520, at *5 (W.D. Pa. May 4, 2011) (allegations of insurance fraud “amount 

to scandalous matter as they ‘improperly cast[] a derogatory light’ on the defendant”).  Courts 

routinely strike allegations as scandalous where they “improperly cast[ ] a derogatory light on … 

a party.”  Wilkerson v. Butler, 229 F.R.D. 166, 170 (E.D. Cal. 2005); see also Talbot v. Robert 

Matthews Distrib. Co., 961 F.2d 654, 664 (7th Cir. 1992) (allegation may be stricken as 

scandalous where it “may cause the objecting party prejudice”).  An unsupported allegation that 

a business entity engaged in fraud or other improper conduct is scandalous under Rule 12(f).  

See, e.g., Cornerstone Staffing Solutions, Inc. v. James, No. 12-cv-1527, 2013 WL 3568511, at 

*2 (N.D. Cal. July 12, 2013) (tax fraud); Beck v. Cantor, Fitzgerald & Co., 621 F. Supp. 1547, 

1565 (N.D. Ill. 1985) (insider trading).  Here, the Challenged Allegations are scandalous in that 

they are used to accuse Defendants of engaging in fraud.  See Wilkerson, 229 F.R.D. at 170; 

Talbot, 961 F.2d at 665; Schlosser v. Univ. of Tenn., No. 3:12-cv-534, 2014 WL 5325350, at *3 

(E.D. Tenn. Oct. 20, 2004).11 

  

                                                 
11 The Court should also strike the Challenged Allegations because they assert facts directly contrary to 
what Plaintiff’s counsel knew to be true.  See, e.g., Everage v. Ford Motor Co., No. 04-cv-549, 2005 WL 
2365267, at *7 (E.D. Ky. Sept. 14, 2005) (striking Plaintiff’s complaint under Rule 11 and dismissing the 
case).  See also Nabkey v. Hoffius, 827 F. Supp. 450, 456 (W.D. Mich. 1993) (finding that plaintiff filed 
“pleadings containing impertinent and scandalous matters which the Court is empowered to strike under 
Fed. R. Civ. P. 12(f)”), aff’d, 79 F.3d 1148 (6th Cir. 1996) (unpub.); Del Fuoco v. O’Neill, No. 8:09-cv-
1262-T-27MAP, 2010 WL 644438, at *1 (M.D. Fla. Feb. 11, 2010) (same).  Rule 11 will be a factor in 
any event, if not now then later, for the PSLRA provides that, at the conclusion of the case, the Court 
must make findings regarding compliance (or not) by each party with Rule 11(b), with mandatory 
sanctions in the event of a finding of violation.  15 U.S.C. § 78u-4(c)(1).  
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IV. Allegations Attributed To CWs 7, 18, 2 And 29 Should Be Stricken. 

A. The Stress-Testing Allegations Attributed To CW 7. 

A central claim in the SAC is that Defendants misstated the reliability and adequacy of 

the price modeling and “stress testing” performed by Cliffs to assess Bloom Lake and the 

dividend, rendering the related public statements unsupported and misleading.  (See, e.g., SAC 

¶ 38.)  For this contention, Plaintiff relies almost exclusively upon information purportedly 

obtained from CW 7.  In her now-reaffirmed initial declaration, CW 7 puts the lie to those 

allegations, making clear she knew nothing about models used for Bloom Lake and the dividend.  

(Ex. A - CW 7 First Decl. ¶ 17.)  Plaintiff alleges: 

• CW 7 . . . confirmed that Cliffs’ “pricing forecasting was awful,” and the Company’s 
inadequate price modeling was well-known internally.  …  Indeed, CW 7 said that pricing 
was done “on the back of the envelope.”  (SAC ¶ 115, emphasis in original.) 

• According to CW 7, it was “no secret” that Cliffs’ “price modeling sucked . . . it was almost 
laughable.  It was always just a guess.”  (SAC ¶ 115.) 

• Moreover, in a meeting in the summer of 2012, with Carrabba, Brlas admitted that Cliffs’ 
price forecasting “did not have the rigor behind it we should have . . . .”  (SAC ¶ 114; see 
also ¶ 38.)  

But as CW 7 explains, her statements about price modeling dealt not with Bloom Lake or 

the dividend, but rather with an entirely different project in a different geography that called for 

historical data stretching as far back as a decade, even before Cliffs’ acquisition of that 

Australian concern.  (Ex. A - CW 7 First Decl. ¶¶ 18, 19.)  While Plaintiff now does 

acknowledge CW 7’s work on the Australian tax situation, the SAC distinctly avoids conceding 

that her comments related only to that, and not to Bloom Lake or the dividend.     

• CW 7 told Plaintiff’s Investigator that she was not involved in the price modeling or stress 
testing processes other than “to provide tax cash inputs.”  (Ex. A - CW 7 First Decl. ¶¶ 3, 
17.)  She repeatedly pointed out that she had no personal knowledge and was the wrong 
person to talk to about price modeling for the dividend or Bloom Lake.  (Ex. A - CW 7 First 
Decl. ¶¶ 3, 6, 7, 13, 21.) 

• Plaintiff incorrectly muddles CW 7’s observations about work done for an Australian tax 
analysis (a completely separate project related to taxes in connection with the expansion of 
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an Australian mine) to make it seem that she was criticizing the price modeling done for the 
dividend.  CW 7 made it clear to Plaintiff’s Investigator that her criticisms were related to the 
price modeling in connection with the Australian project.  CW 7 had “no criticism of the 
pricing model or stress testing used for the Dividend,” and “the price forecasting and stress 
testing used for Bloom Lake were completed before the commencement of [her] 
employment, and [she] do[es] not criticize them.”  (Ex. A - CW 7 First Decl. ¶¶ 11-15, 17-
19.) 

• SAC ¶¶ 38 and 114 misleadingly imply that Ms. Brlas acknowledged inadequate “rigor” in 
Cliffs’ price models.  In fact, CW 7’s meeting with Ms. Brlas was only to discuss the 
Australian project, and the “rigor” comment was made in that context.  Ms. Brlas and CW 7 
never discussed Bloom Lake or the dividend.  (Ex. A - CW 7 First Decl. ¶¶ 18, 22.) 

The SAC’s distorted allegations12 about CW 7 are immaterial, impertinent and 

scandalous.  Although Plaintiff’s counsel was duty-bound to dial back on the allegations about 

CW 7 after being put on notice of their falsity, they chose not to, likely fearing the effect it 

would have on the SAC’s ability to withstand a motion to dismiss.   

B. The Rail Infrastructure Allegations Attributed To CW 18. 

Plaintiff claims Defendants misstated the quality of transportation infrastructure at Bloom 

Lake.  (See, e.g., SAC ¶¶ 42, 54, 56.)  In support, Plaintiff relies substantially on CW 18, an 

employee in Cliffs’ IT department, to report information that the mine’s rail facilities suffered 

problems that materially affected production rates.  Thus, the SAC still asserts: 

• CW 18 – a Senior Project Manager at Cliffs from approximately March 2011 until September 
2013, who personally visited Bloom Lake in October 2011 – opined that “the rail issues were 
monumental.”  (SAC ¶ 83.) 

• The purpose of CW 18’s visit was to tour the mine facility to determine where to install 
payroll software equipment.  During this visit, which lasted for six hours, Bernard Noel, the 
Director of IT at Bloom Lake, showed CW 18 around.  CW 18 spent time at the roadhouse 
and on the rail “talk[ing] [primarily with Noel] about the challenges they’d had and how 

                                                 
12 The SAC mistreats CW 7 in another respect as well, when it suggests attribution to her that “problems” 
at Bloom Lake were “severe,” and connects that supposed circumstance to a decision to run an 
impairment analysis.  (SAC ¶¶ 74, 87.)  In fact, she declares that she was not involved in the analysis, 
cannot even say what accounting firm performed it, and “object[s] to [the] statement to the extent that 
Plaintiff is attempting to attribute knowledge regarding the ‘severity’ of ‘problems’ that led to an 
impairment analysis to me. . . .   I do not have the requisite accounting experience to articulate what facts 
or circumstances would render an impairment analysis appropriate in a given situation.”  (Ex. C - CW 7 
Third Decl. ¶¶  3, 4.) 
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they’d just reopened sections and there had been delays.”  Through these conversations, CW 
18 learned that in Phase I, Defendants were “having trouble optimizing [the rail], so it wasn’t 
producing to capacity”; in Phase 2, the rail could not support production; and, in sum, the rail 
track was “garbage.”  CW 18 personally saw “quite a stockpile of ore because of the rail.”  
CW 18 understood from conversations during his visit to Bloom Lake that the issues with the 
rail had caused a “major bottleneck in production.”  Based on a six-hour visit to Bloom Lake, 
these issues were apparent to CW 18, as they would have been to anyone else who visited the 
facility and made even casual inquiries.  (SAC ¶ 83.)   

These allegations were more distortion and mischaracterization, and were known to be so 

by Plaintiff’s team based on information from CW 18.  CW 18 told Plaintiff’s Investigator that 

he had neither access to, nor responsibility for, any of Bloom Lake’s operations.  (See Ex. D - 

CW 18 First Decl. ¶¶ 4, 7, 14, 15.)  He has no experience or expertise relating to any of Bloom 

Lake’s operations, and rail operations have nothing to with his job or that of Mr. Noel, who 

showed CW 18 around Bloom Lake and with whom he had a casual conversation regarding the 

rail infrastructure during his one visit.  (Id. ¶¶ 18 and 28.)  As CW 18 explains in his declaration:   

• “Senior Project Manager,” while an accurate title, is misleading.  All project managers 
employed by Cliffs were “Senior Project Managers” and those employed by a contractor 
were “Project Managers.”  There is no difference in seniority or expertise of a Senior Project 
Manager and a Project Manager.  (Ex. D - CW 18  First Decl. ¶ 10.) 

• CW 18 was hired into Cliffs’ IT group.  He was not tasked with gathering operational data at 
Bloom Lake, had no responsibilities relating to production or financial information of Bloom 
Lake, and did not have access to operational data.  (CW 18 First Decl. ¶¶ 4, 14, 15, 22-26) 
(Ex. D).  CW 18 had no responsibilities specific to Bloom Lake; rather, his assignment was 
to manage an IT project that involved installing time keeping terminals at many Cliffs mines 
(the “Kronos Project”).  (Ex. D - CW 18 First Decl. ¶¶ 11, 12, 14, 15.) 

• During his one visit to Bloom Lake, he spoke to no one in operations.  On his short tour, 
aimed at identifying prospective locations for employee clock-in devices, CW 18 made 
“small talk” with Bernard Noel, who was showing him around.  CW 18 has no expertise or 
involvement in rail infrastructure, nor did Mr. Noel, who was also employed in the IT 
department.  CW 18’s statements to Plaintiff’s Investigator reflected this at-the-time two-
year-old hearsay conversation with a person who was not in operations.  CW 18’s knowledge 
about the extent of problems at Bloom Lake came from reading Cliffs’ public statements 
after he left the Company.  (Ex. D - CW 18 First Decl. ¶¶ 28, 30-31.) 

• CW 18’s observations while at Bloom Lake did not make issues with railroad operations 
apparent to him.  He was not able to say, and did not say, that such “issues” would have been 
apparent to anyone else who visited and made casual inquiries.  What he saw during that visit 
did not allow him to draw any conclusions in reference to the rail infrastructure, let alone 
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characterizations such as garbage, optimizing or earlier delays. (Ex. E - CW 18 Second Decl. 
¶ 6.) 

• CW 18 never discussed his opinion of issues at Bloom Lake with any senior management of 
Cliffs.  He never met with any of the Individual Defendants, except David Blake.  The only 
time he met Mr. Blake was to provide an update on the Kronos Project.  There was no 
discussion of rail infrastructure or other operational issues at Bloom Lake during that 
meeting.  (Ex. D - CW 18 First Decl. ¶ 32.)  

CW 18’s declarations contradict even the softened allegations attributed to him in the 

SAC, making them unreliable as a predicate for a fraud charge, as well as immaterial, 

impertinent and scandalous.  Plaintiff had no reasonable basis for attributing to CW 18 such 

characterizations as “apparent,” “monumental” or “garbage” in reference to rail issues.  

C. The Cost And Budget Allegations Attributed To CW 2. 

The SAC says Defendants made misstatements about expectations of hitting per-ton cost 

targets and meeting operations budgets. (SAC ¶¶ 42, 116.)  CW 2 is a key source for the charges:  

• CW 2, an Exploration Manager for Cliffs’ Eastern Canada operations from December 2011 
through January 2013, who was based in Montreal, worked with the individuals who 
controlled Bloom Lake, and traveled to Bloom Lake at least once a month to attend meetings 
concerning the problems at Bloom Lake, confirmed that Phase 1’s goal of reducing costs to 
$60 per ton was impossible.  CW 2 personally knew and spoke with the individuals who 
were preparing the mine plan, including CW 2’s good friend, Joseph Kraft, who was the 
mining engineer, and those individuals could not work out a way to produce finished product 
at $60/ton in light of the nature of the operating costs and the inefficiencies of the mining 
operations and plant.  (SAC ¶ 67.) 

• By October and November 2012, it seemed that under no scenario could Bloom Lake achieve 
the projected volume at a cost of $60 per ton.  CW 2 explained that this information was in 
the mine plan, which was put in an economic model for the financial controllers at Bloom 
Lake, and reviewed by upper management in Montreal.  (SAC ¶ 68.) 

• Nor was Cliffs capable of properly projecting budgets.  Indeed, according to CW 2, the 
Company had already spent over half of the Bloom Lake budget when realizing that it had 
not been efficiently spent.  CW 2 explained that the problems with the budget were so bad 
that the Company had to bring in an entirely new project management team in May or June 
2012.  (SAC ¶ 116.) 

• CW 2 further confirmed that the Company’s management was prone to panic, and seemed to 
have completely ignored the possibility that economic conditions could change, and that this 
could affect the Company.  CW 2 expected Cliffs to have done some modeling and 
forecasting on different economic conditions, but instead, management’s response was purely 
reactionary, and the Company did not know what to do.  CW 2 stated that the Company did 
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not have any plan in place to address the decreasing price of iron ore.  (SAC ¶ 117.) 

• The mine plan made clear that by October or November 2012, it was impossible to meet 
Bloom Lake’s production goals at a cost of $60 per ton.  (SAC ¶ 142(a)(iii).) 

Here again, the attributions to a non-operations employee are twisted, misdirected and 

downright wrong—perhaps just made up to fill in gaps in the SAC.  When speaking on these 

topics first hand via declaration, CW 2, who sees himself as having been unfairly used, says: 

• He is a geologist by training, and during his seven-year tenure with Cliffs was employed 
within that discipline, including during the period from the end of 2011 through the 
beginning of 2013 that he was based in Montreal.  His role as Exploration Manager for 
Eastern Canada dealt with mineral exploration activities seeking to extend iron ore reserves 
at Bloom Lake and identify reserves at a different area several miles distant.  He had no 
responsibility for or involvement in operations at Bloom Lake, had no personal knowledge of 
operating costs at the mine and had no ability to evaluate costs, efficiencies or other 
operational aspects of the mine. (Ex. F - CW 2 Decl. ¶¶ 7, 8.) 

• He “worked with” individuals who controlled Bloom Lake only in the sense that his desk 
was in the same Montreal office building, and nothing more.  (Ex. F - CW 2 Decl. ¶ 9.) 

• He had no occasion to, and did not, participate in meetings concerning Bloom Lake 
operational matters, nor did he tell Plaintiff’s Investigator that he had.  Meetings he attended 
about Bloom Lake dealt with items in his area of endeavor, which was exploration—such as 
with field crews on drilling issues. (Ex. F - CW 2 Decl. ¶ 9.) 

• He had no basis himself for drawing conclusions about operational costs and he neither 
confirmed nor could have confirmed, that the goal of achieving a cost of $60 per ton was not 
possible. (Ex. F - CW 2 Decl. ¶ 9.) 

• Although he knew and had conversations with Joseph Kraft, whom CW 2 had understood to 
be involved in preparing a mine plan, their discussions did not extend to specific per-ton cost 
numbers; CW 2 knew nothing about an economic model in relation to a mine plan or what 
may in turn have then gone to financial personnel at Bloom Lake or then, in further turn, 
have been examined by upper management in Montreal. (Ex. F - CW 2 Decl. ¶ 9.) 

• He did hear budget-related comments on a second-hand basis in casual conversations.  Even 
then, these comments were not about operations in Phase I where the $60 per ton goal was 
involved, but instead about the Phase II expansion.  That second-hand understanding was that 
the Phase II expenditures were exceeding budget through mid-2012, but that new project 
management had brought them back into line by late that year.  Thus, he had no belief that 
Cliffs was not capable of properly projecting budgets, nor would the data as he understood 
them (second-hand) have supported such a conclusion.  (Ex. F - CW 2 Decl. ¶ 10.) 

• He did not think Company management was prone to panic, and did not tell that to Plaintiff’s 
Investigator.  Nor was he then, or is he now, aware of what modeling or forecasting or plans 
Cliffs had, or lacked, to deal with the plummeting price of iron ore.  (Ex. F - CW 2 Decl. 
¶ 11.) 
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• Although he has met and otherwise seen defendants Carrabba, Brlas, Blake and Paradie, he 
never had discussions with any of them about operational issues at Bloom Lake.  (Ex. F - 
CW 2 Decl. ¶ 12.) 

In the face of CW 2’s sworn statement, the attribution to this geologist engaged in 

exploration, of opinions and conclusions about operational matters such as tonnage costs, mine 

plans and ore price modeling simply cannot stand as a foundation for a fraud complaint. 

D. The Tonnage Production And Cost Allegations Attributed To CW 29. 

Plaintiff claims Defendants knew all along they would never meet stated goals on ore 

production rates or per ton costs.  (See, e.g., SAC ¶¶ 42, 43, 56, 63.)  CW 29 has been dropped 

into the SAC in an effort to fill the hole in support for that charge: 

• CW 29 confirmed that from the beginning of Phase 1, and by at least September 2011, the 
first budgeting period, it was clear that Bloom Lake could not achieve its 8.0-million-ton 
production goal.  CW 29 explained that Bloom Lake “was never designed for and would 
never reach” 8.0 million tons per year, and that to state otherwise “was misleading.” (SAC 
¶ 66.) 

• Indeed, according to CW 29, when the Company first stated it could reach $60-per-ton cash 
costs at Bloom Lake, CW 29 and CW 29’s colleagues were skeptical:  “We all laughed . . . . 
60 was [ ] an internal joke.  That was the objective pushed to us.  That wasn’t realistic.  As 
analysts, we didn’t believe in it.  Production didn’t believe in it as well.”  CW 29 reiterated, 
“We knew what the mill was capable of, what the ore body was, and the pace.  We studied 
these costs.”  (SAC ¶ 68.) 

These attributions are way beyond anything CW 29 could or did say from his own 

personal observation or ability to assess, as his declaration reveals: 

• He was an analyst in the finance department in Canada, not in engineering or operations.  He 
worked multiple reporting layers below Ms. Brlas.  Although he recalls meeting her, and also 
Messrs. Carrabba, Blake and Paradie, and seeing them from time to time, he never had 
substantive conversation with any of them.  (Ex. G - CW 29 Decl. ¶ 9.) 

• From his training, position and function in finance, he had no ability to evaluate whether the 
annual production rate goal could eventually be achieved, or how the design of the facility 
might bear on its achievement, or not, nor did he “confirm” anything of this kind to the 
Plaintiff’s Investigator.  What he thought came only from seeing historical production reports 
and casual comments among employees, principally in finance.  (Ex. G - CW 29 Decl. ¶ 10.) 

• He had no personal knowledge of the Company’s operational plans for accomplishing its per 
ton cost goals, and lacked the technical capability for evaluating their likelihood of success 
even if he had known them.  He heard others talk and formed opinions, but lacked supporting 
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facts and never told Plaintiff’s Investigator otherwise.  (Ex. G - CW 29 Decl. ¶ 11.) 

The use of CW 29 as “confirmation” of, or particularized factual support for, allegations 

regarding Defendants knowledge of whether production or cost goals could be met is downright 

wrong, as demonstrated by his declaration. 

V. Defendants Will Be Prejudiced If The Challenged Allegations Are Not Stricken. 

Courts in the Sixth Circuit grant motions to strike given a showing of prejudice.13  

Without this Court’s intervention, Defendants stand to suffer significant prejudice in responding 

to mischaracterized statements of anonymous CWs, cf. Wiseberg v. Toyota Motor Corp., No. 11-

3776, 2012 WL 1108542, at *13 (D.N.J. Mar. 30, 2012), confronting the obloquy of trumped-up 

fraud charges, and dealing with the prospect of unnecessarily protracted discovery.  See, e.g., 

City of Livonia, 711 F.3d at 759 (identifying CWs as a “gimmick for obtaining discovery costly 

to the defendants”); Belmont Holdings Corp. v. SunTrust Banks, Inc., 896 F. Supp. 2d 1210, 

1233 (N.D. Ga. 2012) (granting defendants’ motion for reconsideration and dismissing securities 

complaint with prejudice after CWs declaration made clear that allegations in complaint about 

CW were untrue).  Striking the offending portions of the SAC is a sensible, measured response, 

and the appropriate remedy.  Allegations that are contradicted under oath by their purported 

sources cannot be credited, and the intent of the PSLRA urges that the Court provide a remedy 

for attempts to circumvent the exacting requirements prescribed by Congress.   

CONCLUSION 

For all the foregoing reasons, Defendants respectfully request that the Court strike the 

Challenged Allegations from the Complaint. 

                                                 
13 See Barnes v. City of Toledo, No. 3:08-cv-2090, 2010 WL 1268044, at *13 (N.D. Ohio Jan. 15, 
2010); Schlosser, 2014 WL 5325350, at *4; In re Potash Antitrust Litig., No. 3-93-197, 1994 WL 
1108312, at *6 (D. Minn. Dec. 5, 1994).   
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APPENDIX A – THE CHALLENGED ALLEGATIONS 

 

Paragraph of the Second 
Amended Complaint 

Portion(s) of the Paragraph in the Second 
Amended Request To Be Stricken 

38 “Indeed, according to CW7 -- who examined Cliffs’ price 
forecasting models in connection with a project to assemble iron 
ore pricing data for use with eventual submissions to Australian 
tax authorities and who separately provided cash tax inputs in 
connection with Defendants’ stress-testing of the dividend -- Brlas 
herself admitted during an internal meeting with Carrabba and 
CW7 in the summer of 2012 that Cliffs’ historic pricing numbers 
‘did not have the rigor behind it we should have.’” 

66 “CW29 confirmed that from the beginning of Phase 1, and by at 
least September 2011, the first budgeting period, it was clear that 
Bloom Lake could not achieve its 8.0-million-ton production goal.  
CW29 explained that Bloom Lake ‘was never designed for and 
would never reach’ 8.0 million tons per year, and that to state 
otherwise ‘was misleading.’” 

67 “CW2, an Exploration Manager for Cliffs’ Eastern Canada 
operations from December 2011 through January 2013, who was 
based in Montreal, worked with the individuals who controlled 
Bloom Lake, and traveled to Bloom Lake at least once a month to 
attend meetings concerning the problems at Bloom Lake, 
confirmed that Phase 1’s goal of reducing costs to $60 per ton was 
impossible.  CW2 personally knew and spoke with the individuals 
who were preparing the mine plan, including CW2’s good friend, 
Joseph Kraft, who was the mining engineer, and those individuals 
could not work out a way to produce finished product at $60/ton in 
light of the nature of the operating costs and the inefficiencies of 
the mining operations and plant.” 

68 “By October and November 2012, it seemed that under no scenario 
could Bloom Lake achieve the projected volume at a cost of $60 
per ton.  CW2 explained that this information was in the mine 
plan, which was put in an economic model for the financial 
controllers at Bloom Lake, and reviewed by upper management in 
Montreal.” 

68 “Indeed, according to CW29, when the Company first stated it 
could reach $60-per-ton cash costs at Bloom Lake, CW29 and 
CW29’s colleagues were skeptical:  ‘We all laughed . . . 60 was [ ]  
an internal joke.  That was the objective pushed to us.  That wasn’t 
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realistic.  As analysts, we didn’t believe in it.  Production didn’t 
believe in it as well.’  CW29 reiterated, ‘We knew what the mill 
was capable of, what the ore body was, and the pace.  We studied 
these costs.’” 

83 “CW18 -- a Senior Project Manager at Cliffs from approximately 
March 2011 until September 2013, who personally visited Bloom 
Lake in October 2011 -- opined that ‘the rail issues were 
monumental.’ The purpose of CW18’s visit was to tour the mine 
facility to determine where to install payroll software equipment. 
During this visit, which lasted for six hours, Bernard Noel, the 
Director of IT at Bloom Lake, showed CW18 around. CW18 spent 
time at the roadhouse and on the rail ‘talk[ing] [primarily with 
Noel] about the challenges they’d had and how they’d just 
reopened sections and there had been delays.’ Through these 
conversations, CW18 learned that in Phase 1, Defendants were 
‘having trouble optimizing [the rail], so it wasn’t producing to 
capacity’; in Phase 2, the rail could not support production; and, in 
sum, the rail track was ‘garbage.’ CW18 personally saw ‘quite a 
stockpile of ore because of the rail.’ CW18 understood from the 
conversations CW18 had during CW18’s visit to Bloom Lake that 
the issues with the rail had caused a ‘major bottleneck in 
production.’ Based on a six-hour visit to Bloom Lake, these issues 
were apparent to CW18, as they would have been to anyone else 
who visited the facility and made even casual inquiries.” 

87 “As mentioned above in ¶ 74, by the second quarter of 2012 the 
problems at Bloom Lake were so severe that, according to CW7, 
Cliffs had an impairment analysis run on Bloom Lake.”  (emphasis 
in original) 

114 “Moreover, in a meeting in the summer of 2012 with Carrabba, 
Brlas admitted that Cliffs’ price forecasting ‘did not have the rigor 
behind it we should have,’ as discussed above in ¶ 38.” 

115 “CW7, who ‘was tasked with gathering historical pricing data to 
set a baseline of iron ore prices’ to ensure the Company’s 
compliance with Australian tax regulations, similarly confirmed 
that Cliffs’ ‘pricing forecasting was awful’ and the Company’s 
inadequate price modeling was well-known internally. For 
example, when CW7 requested an iron-ore price index in 
connection with the Australian project, CW7 was told that ‘[w]e 
don’t have any.’ Indeed, CW7 said that pricing was done ‘on the 
back of the envelope.’ According to CW7, it was ‘no secret’ that 
Cliffs’ ‘price modeling sucked. . . . [I]t was almost laughable. It 
was always just a guess.’”  (emphasis in original) 

Case: 1:14-cv-01031-DAP  Doc #: 69-2  Filed:  05/15/15  2 of 3.  PageID #: 1649



 

NAI-1500338179v1 -3- 

116 “Nor was Cliffs capable of properly projecting budgets. Indeed, 
according to CW2, the Company had already spent over half of the 
Bloom Lake budget before realizing that it had not been efficiently 
spent. CW2 explained that the problems with the budget were so 
bad that the Company had to bring in an entirely new project 
management team in May or June 2012.” 

117 “CW2 further confirmed that the Company’s management was 
prone to panic, and  seemed to have completely ignored the 
possibility that economic conditions could change, and that this 
could affect the Company. CW2 expected Cliffs to have done 
some modeling and forecasting on different economic conditions, 
but instead, management’s response was purely reactionary and 
the Company did not know what to do. CW2 stated that the 
Company did not have any plan in  place to address the decreasing 
price of iron ore.” 

142(a)(iii) “Carrabba also had access to Bloom Lake’s mine plan which, 
according to CW2, made clear that by October or November 2012, 
it was impossible to meet Bloom Lake’s production goals at a cost 
of $60 per ton.” 

142(e)(ii) “Carrabba attended a meeting in the summer of 2012 with Brlas 
and CW7, where Brlas acknowledged that Cliffs’ pricing numbers 
‘did not have the rigor behind it we should have.’” 

142(f)(ii) “Brlas attended a meeting in the summer of 2012 with Carrabba 
and CW7, where Brlas acknowledged that Cliffs pricing numbers 
‘did not have the rigor behind it we should have.’” 
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